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§2740.8

all times) as set forth in
§274a.2(b)(1)(viii).

[62 FR 16221, May 1, 1987, as amended at 53
FR 8613, Mar. 16, 1988; 556 FR 25935, June 25,
1990; 56 FR 41786, Aug. 23, 1991; 74 FR 55740,
Oct. 28, 2009]

§274a.8 Prohibition of
bonds.

(a) General. It is unlawful for a person
or other entity, in hiring or recruiting
or referring for a fee for employment of
an individual, to require the individual
to post a bond or security, to pay or
agree to pay an amount, or otherwise
to provide a financial guarantee or in-
demnity, against any potential liabil-
ity arising under this part relating to
such hiring, recruiting, or referring of
the individual. However, this prohibi-
tion does not apply to performance
clauses which are stipulated by agree-
ment between contracting parties.

(b) Penalty. Any person or other enti-
ty who requires any individual to post
a bond or security as stated in this sec-
tion shall, after notice and opportunity
for an administrative hearing in ac-
cordance with section 274A(e)(3)(B) of
the Act, be subject to a civil monetary
penalty of $1,000 for each violation be-
fore September 29, 1999, of $1,100 for
each violation occurring on or after
September 29, 1999, but on or before No-
vember 2, 2015, and of $2,507 for each
violation occurring after November 2,
2015, and to an administrative order re-
quiring the return to the individual of
any amounts received in violation of
this section or, if the individual cannot
be located, to the general fund of the
Treasury.

[62 FR 16221, May 1, 1987, as amended at 64
FR 47101, Aug. 30, 1999; 81 FR 43002, July 1,
2016; 82 FR 8580, Jan. 27, 2017; 83 FR 13835,
Apr. 2, 2018; 84 FR 13508, Apr. 5, 2019; 85 FR
36478, June 17, 2020; 86 FR 57540, Oct. 18, 2021;
87 FR 1326, Jan. 11, 2022]

indemnity

§274a.9 Enforcement procedures.

(a) Procedures for the filing of com-
plaints. Any person or entity having
knowledge of a violation or potential
violation of section 274A of the Act
may submit a signed, written com-
plaint in person or by mail to the Serv-
ice office having jurisdiction over the
business or residence of the potential
violator. The signed, written complaint
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must contain sufficient information to
identify both the complainant and the
potential violator, including their
names and addresses. The complaint
should also contain detailed factual al-
legations relating to the potential vio-
lation including the date, time and
place of the alleged violation and the
specific act or conduct alleged to con-
stitute a violation of the Act. Written
complaints may be delivered either by
mail to the appropriate Service office
or by personally appearing before any
immigration officer at a Service office.

(b) Investigation. The Service may
conduct investigations for violations
on its own initiative and without hav-
ing received a written complaint. When
the Service receives a complaint from
a third party, it shall investigate only
those complaints that have a reason-
able probability of validity. If it is de-
termined after investigation that the
person or entity has violated section
274A of the Act, the Service may issue
and serve a Notice of Intent to Fine or
a Warning Notice upon the alleged vio-
lator. Service officers shall have rea-
sonable access to examine any relevant
evidence of any person or entity being
investigated.

(c) Warning notice. The Service and/or
the Department of Labor may in their
discretion issue a Warning Notice to a
person or entity alleged to have vio-
lated section 274A of the Act. This
Warning Notice will contain a state-
ment of the basis for the violations and
the statutory provisions alleged to
have been violated.

(d) Notice of Intent to Fine. The pro-
ceeding to assess administrative pen-
alties under section 274A of the Act is
commenced when the Service issues a
Notice of Intent to Fine on Form I-763.
Service of this Notice shall be accom-
plished pursuant to part 103 of this
chapter. The person or entity identified
in the Notice of Intent to Fine shall be
known as the respondent. The Notice of
Intent to Fine may be issued by an offi-
cer defined in §242.1 of this chapter
with concurrence of a Service attorney.

(1) Contents of the Notice of Intent to
Fine. (i) The Notice of Intent to Fine
will contain the basis for the charge(s)
against the respondent, the statutory
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provisions alleged to have been vio-
lated, and the penalty that will be im-
posed.

(ii) The Notice of Intent to Fine will
provide the following advisals to the
respondent:

(A) That the person or entity has the
right to representation by counsel of
his or her own choice at no expense to
the government;

(B) That any statement given may be
used against the person or entity;

(C) That the person or entity has the
right to request a hearing before an
Administrative Law Judge pursuant to
5 U.S.C. 5564-557, and that such request
must be made within 30 days from the
service of the Notice of Intent to Fine;

(D) That the Service will issue a final
order in 45 days if a written request for
a hearing is not timely received and
that there will be no appeal of the final
order.

(2) [Reserved]

(e) Request for Hearing Before an Ad-
ministrative Law Judge. If a respondent
contests the issuance of a Notice of In-
tent to Fine, the respondent must file
with the INS, within thirty days of the
service of the Notice of Intent to Fine,
a written request for a hearing before
an Administrative Law Judge. Any
written request for a hearing sub-
mitted in a foreign language must be
accompanied by an English language
translation. A request for a hearing is
not deemed to be filed until received by
the Service office designated in the No-
tice of Intent to Fine. In computing
the thirty day period prescribed by this
section, the day of service of the Notice
of Intent to Fine shall not be included.
If the Notice of Intent to Fine was
served by ordinary mail, five days shall
be added to the prescribed thirty day
period. In the request for a hearing, the
respondent may, but is not required to,
respond to each allegation listed in the
Notice of Intent to Fine.

(f) Failure to file a request for hearing.
If the respondent does not file a re-
quest for a hearing in writing within
thirty days of the day of service of the
Notice of Intent to Fine (thirty-five
days if served by ordinary mail), the

§274a.10

INS shall issue a final order from
which there is no appeal.

[62 FR 16221, May 1, 1987, as amended at 53
FR 8613, Mar. 16, 1988; 556 FR 25935, June 25,
1990; 56 FR 41786, Aug. 23, 1991; 61 FR 52236,
Oct. 7, 1996]

§274a.10 Penalties.

(a) Criminal penalties. Any person or
entity which engages in a pattern or
practice of violations of subsection
(a)(1)(A) or (a)(2) of the Act shall be
fined not more than $3,000 for each un-
authorized alien, imprisoned for not
more than six months for the entire
pattern or practice, or both, notwith-
standing the provisions of any other
Federal law relating to fine levels.

(b) Civil penalties. A person or entity
may face civil penalties for a violation
of section 274A of the Act. Civil pen-
alties may be imposed by the Service
or an administrative law judge for vio-
lations under section 274A of the Act.
In determining the level of the pen-
alties that will be imposed, a finding of
more than one violation in the course
of a single proceeding or determination
will be counted as a single offense.
However, a single offense will include
penalties for each unauthorized alien
who is determined to have been know-
ingly hired or recruited or referred for
a fee.

(1) A respondent found by the Service
or an administrative law judge to have
knowingly hired, or to have knowingly
recruited or referred for a fee, an unau-
thorized alien for employment in the
United States or to have knowingly
continued to employ an unauthorized
alien in the United States, shall be sub-
ject to the following order:

(i) To cease and desist from such be-
havior;

(ii) To pay a civil fine according to
the following schedule:

(A) First offense—not less than $275
and not more than $2,200 for each unau-
thorized alien with respect to whom
the offense occurred before March 27,
2008; not less than $375 and not exceed-
ing $3,200, for each unauthorized alien
with respect to whom the offense oc-
curred occurring on or after March 27,
2008, and on or before November 2, 2015;
and not less than $627 and not more
than $5,016 for each unauthorized alien
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