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§248.2

alien who failed to maintain the pre-
viously accorded status or whose sta-
tus expired before the application or
petition was filed, except that failure
to file before the period of previously
authorized status expired may be ex-
cused in the discretion of USCIS, and
without separate application, where it
is demonstrated at the time of filing
that:

(1) The failure to file a timely appli-
cation was due to extraordinary cir-
cumstances beyond the control of the
applicant or petitioner, and USCIS
finds the delay commensurate with the
circumstances;

(2) The alien has not otherwise vio-
lated his or her nonimmigrant status;

(3) The alien remains a bona fide non-
immigrant; and

(4) The alien is not the subject of re-
moval proceedings under 8 CFR part
240.

(c) Change of nonimmigrant classifica-
tion to that of a nmonimmigrant student.
(1) Except as provided in paragraph
(c)(3) of this section, a nonimmigrant
applying for a change of classification
as an F-1 or M-1 student is not consid-
ered ineligible for such a change solely
because the applicant may have started
attendance at school before the appli-
cation was submitted. USCIS will deny
an application for a change to classi-
fication as an M-1 student if the appli-
cant intends to pursue the course of
study solely in order to qualify for a
subsequent change of nonimmigrant
classification to that of an alien tem-
porary worker under section
101(a)(15)(H) of the Act. Furthermore,
an alien may not change from classi-
fication as an M-1 student to that of an
F-1 student.

(2) [Reserved]

(3) A nonimmigrant who is admitted
as, or changes status to, a B-1 or B-2
nonimmigrant on or after April 12,
2002, or who files a request to extend
the period of authorized stay as a B-1
or B-2 nonimmigrant on or after such
date, may not pursue a course of study
at an approved school unless the Serv-
ice has approved his or her application
for change of status to a classification
as an F-1 or M-1 student. USCIS will
deny the change of status if the B-1 or
B-2 nonimmigrant enrolled in a course
of study before filing the application
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for change of status or while the appli-
cation is pending.

(d) Application for change of non-
immigrant classification from that of a
student under section 101(a)(15)(M)(i) to
that described in section 101(a)(15)(H). A
district director shall deny an applica-
tion for change of nonimmigrant clas-
sification from that of an M-1 student
to that of an alien temporary worker
under section 101(a)(15)(H) of the Act if
the education or training which the
student received while an M-1 student
enables the student to meet the quali-
fications for temporary worker classi-
fication under section 101(a)(15)(H) of
the Act.

(e) Change of nonimmigrant classifica-
tion to that as described in section
101(a)(15)(N). An application for change
to N status shall not be denied on the
grounds the applicant is an intending
immigrant. Change of status shall be
granted for three years not to exceed
termination of eligibility under section
101(a)(15)(N) of the Act. Employment
authorization pursuant to section
274(A) of the Act may be granted to an
alien accorded nonimmigrant status
under section 101(a)(15)(N) of the Act.
Employment authorization is auto-
matically terminated when the alien
changes status or is no longer eligible
for classification under section
101(a)(15)(N) of the Act.

[86 FR 14228, Mar. 15, 2021]

§248.2 Ineligible classes.

(a) Except as described in paragraph
(b) of this section, the following cat-
egories of aliens are not eligible to
change their nonimmigrant status
under section 248 of the Act, 8 U.S.C.
1258:

(1) Any alien in immediate and con-
tinuous transit through the United
States without a visa;

(2) Any alien classified as a non-
immigrant under section 101(a)(15) (C),
(D), (K), or (S) of the Act;

(3) Any alien admitted as a non-
immigrant under section 101(a)(15)(J)
of the Act, or who acquired such status
after admission in order to receive
graduate medical education or train-
ing, whether or not the alien was sub-
ject to, received a waiver of, or fulfilled
the two-year foreign residence require-
ment of section 212(e) of the Act. This
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restriction shall not apply when the
alien is a foreign medical graduate who
was granted a waiver under section
212(e)(iii) of the Act pursuant to a re-
quest made by a State Department of
Public Health (or its equivalent) under
Pub. L. 103-416, and the alien complies
with the terms and conditions imposed
on the waiver under section 214(k) of
the Act and the implementing regula-
tions at §212.7(c)(9) of this chapter. A
foreign medical graduate who was
granted a waiver under Pub. L. 103-416
and who does not fulfill the requisite 3-
year employment contract or other-
wise comply with the terms and condi-
tions imposed on the waiver is ineli-
gible to apply for change of status to
any other nonimmigrant classification;
and

(4) Any alien classified as a non-
immigrant under section 101(a)(15)(J)
of the Act (other than an alien de-
scribed in paragraph (c) of this section)
who is subject to the foreign residence
requirement of section 212(e) of the Act
and who has not received a waiver of
the residence requirement, except
when the alien applies to change to a
classification under section
101(a)(15)(A) or (G) of the Act.

(5) Any alien admitted as a visitor
under the visa waiver provisions of
§212.1(e) of this chapter.

(6) Any alien admitted as a Visa
Waiver Pilot Program visitor under the
provisions of section 217 of the Act and
part 217 of this chapter.

(b) The prohibition against a change
of nonimmigrant status for the cat-
egories of aliens described in para-
graphs (a)(1) through (6) of this section
is inapplicable to aliens applying for a
change of nonimmigrant status to that
of a mnonimmigrant under section
101(a)(15)(U) of the Act, 8 U.S.C.
1101(a)(15)(U).

[47 FR 44238, Oct. 7, 1982, as amended at 48 FR
41017, Sept. 13, 1983; 52 FR 48084, Dec. 18, 1987;
53 FR 24903, June 30, 1988; 60 FR 26683, May
18, 1995; 60 FR 44271, Aug. 25, 1995; 72 FR 53041,
Sept. 17, 2007]

§248.3 Petition and application.

Requests for a change of status must
be filed on the form designated by
USCIS with the fee prescribed in 8 CFR
106.2 and in accordance with the form
instructions.

§248.3

(a) Requests by petitioners. A peti-
tioner must submit a request for a
change of status to E-1, E-2, E-3, H-1C,
H-1B, H-1B1, H-2A, H-2B, H-3, L-1, O-1,
0-2, P-1, P-2, P-3, Q-1, R-1, or TN non-
immigrant.

(b) Application by mnonimmigrant—(1)
Individual applicant. Any non-
immigrant who seeks to change status
to:

(i) A dependent nonimmigrant classi-
fication as the spouse or child of a
principal whose nonimmigrant classi-
fication is listed in paragraph (a) of
this section, or

(ii) Any other nonimmigrant classi-
fication not listed in paragraph (a) of
this section must apply for a change of
status on his or her own behalf.

(2) Multiple applicants. More than one
person may be included in an applica-
tion where the co-applicants are all
members of a single family group and
either all hold the same nonimmigrant
status or one holds a nonimmigrant
status and the co-applicants are his or
her spouse and/or children who hold de-
rivative nonimmigrant status based on
the principal’s nonimmigrant status.

(c) Special provisions for change of non-
immigrant classification to, or from, a po-
sition classified under section 101(a)(15)
(A) or (G) of the Act. Each application
for change of nonimmigrant classifica-
tion to, or from, a position classified
under section 101(a)(15)(A) or (G) must
be filed on the prescribed application
accompanied by the appropriate en-
dorsement from the Department of
State recommending the change of sta-
tus. If the Department of State rec-
ommends against the change, the ap-
plication shall be denied. An applica-
tion for a change of classification by a
principal alien in a position classified
A-1, A-2, G-1, G2, G-3, or G4 shall be
processed without fee. Members of the
principal alien’s immediate family who
are included on the principal alien’s
application shall also be processed
without fee.

(d) [Reserved]

(e) Change of classification not re-
quired. The following do not need to re-
quest a change of classification:

(1) An alien classified as a visitor for
business under section 101(a)(15)(B) of
the Act who intends to remain in the
United States temporarily as a visitor
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