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3 Hong Kong reverted to Chinese sov-
ereignty on July 1, 1997, and is now officially 
referred to as the Hong Kong Special Admin-
istrative Region, or ‘‘S.A.R.’’ Under para-
graph 3(f)(2) of the March 25, 1997, U.S.-China 
Agreement on the Maintenance of the U.S. 
Consulate General in the Hong Kong Special 
Administrative Region, U.S. officials are re-
quired to notify Chinese officials of the ar-
rest or detention of the bearers of Hong Kong 
passports in the same manner as is required 
for bearers of Chinese passports—i.e., imme-
diately, and in any event, within four days of 
the arrest or detention. 

4 Consular communication is not manda-
tory for any Polish national who has been 
admitted for permanent residence in the 
United States. Such notification should only 
be provided upon request by a Polish na-
tional with permanent residency in the 
United States. 

5 United Kingdom includes England, Scot-
land, Wales, Northern Ireland and Islands 
and the British dependencies of Anguilla, 
British Virgin Islands, Bermuda, Montserrat, 

and the Turks and Caicos Islands. Their resi-
dents carry British passports. 

6 All U.S.S.R. successor states are covered 
by this agreement. They are: Armenia, Azer-
baijan, Belarus, Georgia, Kazakhstan, 
Kyrgyzstan, Moldova, Russian Federation, 
Tajikistan, Turkmenistan, Ukraine, and Uz-
bekistan. Although the U.S.S.R. no longer 
exists, the U.S.S.R is listed here, because 
some nationals of its successor states may 
still be traveling on a U.S.S.R. passport. 
Mandatory consular notification applies to 
any national of such a state, including one 
traveling on a U.S.S.R. passport. 
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(f) Notification to Executive Office for 
Immigration Review of change in custody 
status. The Service shall notify the Im-
migration Court having administrative 
control over the Record of Proceeding 
of any change in custody location or of 
release from, or subsequent taking 
into, Service custody of a respondent/ 
applicant pursuant to § 1003.19(g) of this 
chapter. 

(g) Notice of custody determination—(1) 
In general. At the time of issuance of 
the notice to appear, or at any time 
thereafter and up to the time removal 
proceedings are completed, an immi-
gration official may issue a Form I–286, 
Notice of Custody Determination. A 
notice of custody determination may 
be issued by those immigration offi-
cials listed in 8 CFR 287.5(e)(2) and may 
be served by those immigration offi-
cials listed in 8 CFR 287.5(e)(3), or other 
officers or employees of the Depart-
ment or the United States who are del-
egated the authority to do so pursuant 
to 8 CFR 2.1. 

(2) Cancellation. If after the issuance 
of a notice of custody determination, a 
determination is made not to serve it, 
any official authorized to issue such 
notice may authorize its cancellation. 

[62 FR 10360, Mar. 6, 1997; 62 FR 15363, Apr. 1, 
1997, as amended at 63 FR 27449, May 19, 1998; 
65 FR 80294, Dec. 21, 2000; 70 FR 67088, Nov. 4, 
2005; 72 FR 1924, Jan. 17, 2007; 81 FR 62355, 
Sept. 9, 2016] 

§ 236.2 Confined aliens, incompetents, 
and minors. 

(a) Service. If the respondent is con-
fined, or if he or she is an incompetent, 
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or a minor under the age of 14, the no-
tice to appear, and the warrant of ar-
rest, if issued, shall be served in the 
manner prescribed in § 239.1 of this 
chapter upon the person or persons 
specified by 8 CFR 103.8(c). 

(b) Service custody and cost of mainte-
nance. An alien confined because of 
physical or mental disability in an in-
stitution or hospital shall not be ac-
cepted into physical custody by the 
Service until an order of removal has 
been entered and the Service is ready 
to remove the alien. When such an 
alien is an inmate of a public or private 
institution at the time of the com-
mencement of the removal pro-
ceedings, expenses for the maintenance 
of the alien shall not be incurred by 
the Government until he or she is 
taken into physical custody by the 
Service. 

[62 FR 10360, Mar. 6, 1997, as amended at 76 
FR 53790, Aug. 29, 2011] 

§ 236.3 Processing, detention, and re-
lease of alien minors. 

(a) Generally. (1) DHS treats all mi-
nors and unaccompanied alien children 
(UACs) in its custody with dignity, re-
spect and special concern for their par-
ticular vulnerability. 

(2) The provisions of this section 
apply to all minors in the legal custody 
of DHS, including minors who are sub-
ject to the mandatory detention provi-
sions of the INA and applicable regula-
tions, to the extent authorized by law. 

(b) Definitions. For the purposes of 
this section: 

(1) Minor means any alien who has 
not attained eighteen (18) years of age 
and has not been: 

(i) Emancipated in an appropriate 
state judicial proceeding; or 

(ii) Incarcerated due to a conviction 
for a criminal offense in which he or 
she was tried as an adult. 

(2) Special needs minor means a minor 
whose mental and/or physical condition 
requires special services and treatment 
as identified during an individualized 
needs assessment as referenced in para-
graph (i)(4)(iii) of this section. A minor 
may have special needs due to drug or 
alcohol abuse, serious emotional dis-
turbance, mental illness or intellectual 
disability, or a physical condition or 
chronic illness that requires special 

services or treatment. A minor who has 
suffered serious neglect or abuse may 
be considered a minor with special 
needs if the minor requires special 
services or treatment as a result of the 
neglect or abuse. 

(3) Unaccompanied alien child (UAC) 
has the meaning provided in 6 U.S.C. 
279(g)(2), that is, a child who has no 
lawful immigration status in the 
United States and who has not attained 
18 years of age; and with respect to 
whom: There is no parent or legal 
guardian present in the United States; 
or no parent or legal guardian in the 
United States is available to provide 
care and physical custody. An indi-
vidual may meet the definition of UAC 
without meeting the definition of 
minor. 

(4) Custody means within the physical 
and legal control of an institution or 
person. 

(5) Emergency means an act or event 
(including, but not limited to, a nat-
ural disaster, facility fire, civil dis-
turbance, or medical or public health 
concerns at one or more facilities) that 
prevents timely transport or placement 
of minors, or impacts other conditions 
provided by this section. 

(6) Escape-risk means that there is a 
serious risk that the minor will at-
tempt to escape from custody. Factors 
to consider when determining whether 
a minor is an escape-risk include, but 
are not limited to, whether: 

(i) The minor is currently subject to 
a final order of removal; 

(ii) The minor’s immigration history 
includes: A prior breach of bond, a fail-
ure to appear before DHS or the immi-
gration courts, evidence that the minor 
is indebted to organized smugglers for 
his transport, or a voluntary departure 
or previous removal from the United 
States pursuant to a final order of re-
moval; or 

(iii) The minor has previously ab-
sconded or attempted to abscond from 
state or Federal custody. 

(7) Family unit means a group of two 
or more aliens consisting of a minor or 
minors accompanied by his/her/their 
adult parent(s) or legal guardian(s). In 
determining the existence of a parental 
relationship or a legal guardianship for 
purposes of this definition, DHS will 
consider all available reliable evidence. 
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