AUTHENTICATED
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§214.215

for Derivative T Nonimmigrant Status,
or after revocation of T nonimmigrant
status.

(b) ICE will maintain a policy regard-
ing the exercise of discretion toward
all applicants for T nonimmigrant sta-
tus and T nonimmigrants. This policy
will address, but need not be limited
to, ICE’s discretionary decision-mak-
ing in proceedings before the Executive
Office for Immigration Review and con-
siderations related to ICE’s immigra-
tion enforcement actions involving T
visa applicants and T nonimmigrants.

§214.215 USCIS employee referral.

(a) Any USCIS employee who, while
carrying out their official duties,
comes into contact with a noncitizen
believed to be a victim of a severe form
of trafficking in persons and is not al-
ready working with an LEA may con-
sult, as necessary, with the ICE offi-
cials responsible for victim protection,
trafficking investigations and preven-
tion, and deterrence.

(b) The ICE office may, in turn, refer
the victim to another LEA with re-
sponsibility for detecting, inves-
tigating, or prosecuting acts of traf-
ficking.

(c) If the noncitizen has a credible
claim to victimization, USCIS may ad-
vise the individual that they can sub-
mit an Application for T Non-
immigrant Status and seek any other
benefit or protection for which they
may be eligible, provided doing so
would not compromise the noncitizen’s
safety.

§214.216 Restrictions on use and dis-
closure of information relating to
applicants for T nonimmigrant clas-
sification.

(a) The use or disclosure (other than
to a sworn officer or employee of DHS,
the Department of Justice, the Depart-
ment of State, or a bureau or agency of
any of those departments, for legiti-
mate department, bureau, or agency
purposes) of any information relating
to the beneficiary of a pending or ap-
proved Application for T Non-
immigrant Status is prohibited unless
the disclosure is made in accordance
with an exception described in 8 U.S.C.
1367(b).
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(b) Information protected under 8
U.S.C. 1367(a)(2) may be disclosed to
Federal prosecutors to comply with
constitutional obligations to provide
statements by witnesses and certain
other documents to defendants in pend-
ing Federal criminal proceedings.

(c) Agencies receiving information
under this section, whether govern-
mental or non-governmental, are
bound by the confidentiality provisions
and other restrictions set out in 8
U.S.C. 1367.

(d) DHS officials are prohibited from
making adverse determinations of ad-
missibility or deportability based on
information obtained solely from the
trafficker, unless the applicant has
been convicted of a crime or crimes
listed in section 237(a)(2) of the Act.

PART 215—CONTROLS OF ALIENS
DEPARTING FROM THE UNITED
STATES; ELECTRONIC VISA UP-
DATE SYSTEM

Subpart A—Controls of Aliens Departing
from the United States
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AUTHORITY: 6 U.S.C. 202(4), 236; 8 U.S.C.
1101, 1103, 1104, 1184, 1185 (pursuant to Execu-
tive Order 13323 (Dec. 30, 2003)), 1365a note,
1379, 1731-32; and 8 CFR part 2.

SOURCE: 45 FR 65516, Oct. 3, 1980, unless
otherwise noted.

Subpart A—Controls of Aliens
Departing from the United States

§215.1 Definitions.

For the purpose of this subpart:

(a) The term alien means any person
who is not a citizen or national of the
United States.

(b) The term Commissioner means the
Commissioner of Immigration and Nat-
uralization.

(c) The term regional commissioner
means an officer of the Immigration
and Naturalization Service duly ap-
pointed or designated as a regional
commissioner, or an officer who has
been designated to act as a regional
commissioner.

(d) The term district director means an
officer of the Immigration and Natu-
ralization Service duly appointed or
designated as a district director, or an
officer who has been designated to act
as a district director.

(e) The term United States means the
several States, the District of Colum-
bia, Puerto Rico, the Virgin Islands,
Guam, American Samoa, Swains Is-
land, the Commonwealth of the North-
ern Mariana Islands (beginning Novem-
ber 28, 2009), and all other territory and
waters, continental and insular, sub-
ject to the jurisdiction of the United
States.

(f) The term continental United States
means the District of Columbia and the
several States, except Alaska and Ha-
waii.

(g) The term geographical part of the
United States means:

(1) The continental United States,

(2) Alaska,

(3) Hawaii,

(4) Puerto Rico,

(5) The Virgin Islands,

(6) Guam,

(7) American Samoa,

(8) Swains Island, or

(9) The Commonwealth of the North-
ern Mariana Islands (beginning Novem-
ber 28, 2009).

§215.2

(h) The term depart from the United
States means depart by land, water, or
air: (1) From the United States for any
foreign place, or (2) from one geo-
graphical part of the United States for
a separate geographical part of the
United States: Provided, That a trip or
journey upon a public ferry, passenger
vessel sailing coastwise on a fixed
schedule, excursion vessel, or aircraft,
having both termini in the continental
United States or in any one of the
other geographical parts of the United
States and not touching any territory
or waters under the jurisdiction or con-
trol of a foreign power, shall not be
deemed a departure from the United
States.

(i) The term departure-control officer
means any immigration officer as de-
fined in the regulations of the Immi-
gration and Naturalization Service who
is designated to supervise the depar-
ture of aliens, or any officer or em-
ployee of the United States designated
by the Governor of the Canal Zone, the
High Commissioner of the Trust Terri-
tory of the Pacific Islands, or the gov-
ernor of an outlying possession of the
United States, to supervise the depar-
ture of aliens.

(j) The term port of departure means a
port in the continental United States,
Alaska, Guam, Hawaii, Puerto Rico,
the Commonwealth of the Northern
Mariana Islands (beginning November
28, 2009), or the Virgin Islands, des-
ignated as a port of entry by the Sec-
retary, or in exceptional circumstances
such other place as the departure-con-
trol officer may, in his discretion, des-
ignate in an individual case, or a port
in American Samoa, or Swains Island,
designated as a port of entry by the
chief executive officer thereof.

(k) The term special inquiry officer
shall have the meaning ascribed there-
to in section 101(b)(4) of the Immigra-
tion and Nationality Act.

[45 FR 65516, Oct. 3, 1980, as amended at 74 FR
2836, Jan. 16, 2009; 74 FR 25388, May 28, 2009;
81 FR 72491, Oct. 20, 2016]

§215.2 Authority of departure-control
officer to prevent alien’s departure
from the United States.

(a) No alien shall depart, or attempt
to depart, from the United States if his
departure would be prejudicial to the
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interests of the United States under
the provisions of §215.3. Any departure-
control officer who knows or has rea-
son to believe that the case of an alien
in the United States comes within the
provisions of §215.3 shall temporarily
prevent the departure of such alien
from the United States and shall serve
him with a written temporary order di-
recting him not to depart, or attempt
to depart, from the United States until
notified of the revocation of the order.

(b) The written order temporarily
preventing an alien, other than an
enemy alien, from departing from the
United States shall become final 15
days after the date of service thereof
upon the alien, unless prior thereto the
alien requests a hearing as hereinafter
provided. At such time as the alien is
served with an order temporarily pre-
venting his departure from the United
States, he shall be notified in writing
concerning the provisions of this para-
graph, and shall be advised of his right
to request a hearing if entitled thereto
under §215.4. In the case of an enemy
alien, the written order preventing de-
parture shall become final on the date
of its service upon the alien.

(¢c) Any alien who seeks to depart
from the United States may be re-
quired, in the discretion of the depar-
ture-control officer, to be examined
under oath and to submit for official
inspection all documents, articles, and
other property in his possession which
are being removed from the United
States upon, or in connection with, the
alien’s departure. The departure-con-
trol officer may permit certain other
persons, including officials of the De-
partment of State and interpreters, to
participate in such examination or in-
spection and may exclude from pres-
ence at such examination or inspection
any person whose presence would not
further the objectives of such examina-
tion or inspection. The departure-con-
trol officer shall temporarily prevent
the departure of any alien who refuses
to submit to such examination or in-
spection, and may, if necessary to the
enforcement of this requirement, take
possession of the alien’s passport or
other travel document.
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§215.3 Alien whose departure is
deemed prejudicial to the interests
of the United States.

The departure from the TUnited
States of any alien within one or more
of the following categories shall be
deemed prejudicial to the interests of
the United States.

(a) Any alien who is in possession of,
and who is believed likely to disclose
to unauthorized persons, information
concerning the plans, preparation,
equipment, or establishments for the
national defense and security of the
United States.

(b) Any alien who seeks to depart
from the United States to engage in, or
who is likely to engage in, activities of
any kind designed to obstruct, impede,
retard, delay or counteract the effec-
tiveness of the national defense of the
United States or the measures adopted
by the United States or the United Na-
tions for the defense of any other coun-
try.

(c) Any alien who seeks to depart
from the United States to engage in, or
who is likely to engage in, activities
which would obstruct, impede, retard,
delay, or counteract the effectiveness
of any plans made or action taken by
any country cooperating with the
United States in measures adopted to
promote the peace, defense, or safety of
the United States or such other coun-
try.

(d) Any alien who seeks to depart
from the United States for the purpose
of organizing, directing, or partici-
pating in any rebellion, insurrection,
or violent uprising in or against the
United States or a country allied with
the United States, or of waging war
against the United States or its allies,
or of destroying, or depriving the
United States of sources of supplies or
materials vital to the national defense
of the United States, or to the effec-
tiveness of the measures adopted by
the United States for its defense, or for
the defense of any other country allied
with the United States.

(e) Any alien who is subject to reg-
istration for training and service in the
Armed Forces of the United States and
who fails to present a Registration Cer-
tificate (SSS Form No. 2) showing that
he has complied with his obligation to
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register under the Universal Military
Training and Service Act, as amended.

(f) Any alien who is a fugitive from
justice on account of an offense punish-
able in the United States.

(g) Any alien who is needed in the
United States as a witness in, or as a
party to, any criminal case under in-
vestigation or pending in a court in the
United States: Provided, That any alien
who is a witness in, or a party to, any
criminal case pending in any criminal
court proceeding may be permitted to
depart from the United States with the
consent of the appropriate prosecuting
authority, unless such alien is other-
wise prohibited from departing under
the provisions of this part.

(h) Any alien who is needed in the
United States in connection with any
investigation or proceeding being, or
soon to be, conducted by any official
executive, legislative, or judicial agen-
cy in the United States or by any gov-
ernmental committee, board, bureau,
commission, or body in the TUnited
States, whether national, state, or
local.

(i) Any alien whose technical or sci-
entific training and knowledge might
be utilized by an enemy or a potential
enemy of the United States to under-
mine and defeat the military and de-
fensive operations of the United States
or of any nation cooperating with the
United States in the interests of collec-
tive security.

(j) Any alien, where doubt exists
whether such alien is departing or
seeking to depart from the United
States voluntarily except an alien who
is departing or seeking to depart sub-
ject to an order issued in extradition,
exclusion, or deportation proceedings.

(k) Any alien whose case does not fall
within any of the categories described
in paragraphs (a) to (j), inclusive, of
this section, but which involves cir-
cumstances of a similar character ren-
dering the alien’s departure prejudicial
to the interests of the United States.

§215.4 Procedure in case of alien pre-
vented from departing from the
United States.

(a) Any alien, other than an enemy
alien, whose departure has been tempo-
rarily prevented under the provisions
of §215.2, may, within 15 days of the

§215.4

service upon him of the written order
temporarily preventing his departure,
request a hearing before a special in-
quiry officer. The alien’s request for a
hearing shall be made in writing and
shall be addressed to the district direc-
tor having administrative jurisdiction
over the alien’s place of residence. If
the alien’s request for a hearing is
timely made, the district director shall
schedule a hearing before a special in-
quiry officer, and notice of such hear-
ing shall be given to the alien. The no-
tice of hearing shall, as specifically as
security considerations permit, inform
the alien of the nature of the case
against him, shall fix the time and
place of the hearing, and shall inform
the alien of his right to be represented,
at no expense to the Government, by
counsel of his own choosing.

(b) Every alien for whom a hearing
has been scheduled under paragraph (a)
of this section shall be entitled: (1) To
appear in person before the special in-
quiry officer, (2) to be represented by
counsel of his own choice, (3) to have
the opportunity to be heard and to
present evidence, (4) to cross-examine
the witnesses who appear at the hear-
ing, except that if, in the course of the
examination, it appears that further
examination may divulge information
of a confidential or security nature,
the special inquiry officer may, in his
discretion, preclude further examina-
tion of the witness with respect to such
matters, () to examine any evidence in
possession of the Government which is
to be considered in the disposition of
the case, provided that such evidence is
not of a confidential or security nature
the disclosure of which would be preju-
dicial to the interests of the United
States, (6) to have the time and oppor-
tunity to produce evidence and wit-
nesses on his own behalf, and (7) to rea-
sonable continuances, upon request, for
good cause shown.

(c) Any special inquiry officer who is
assigned to conduct the hearing pro-
vided for in this section shall have the
authority to: (1) Administer oaths and
affirmations, (2) present and receive
evidence, (3) interrogate, examine, and
cross examine under oath or affirma-
tion both the alien and witnesses, (4)
rule upon all objections to the intro-
duction of evidence or motions made
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during the course of the hearing, (5)
take or cause depositions to be taken,
(6) issue subpoenas, and (7) take any
further action consistent with applica-
ble provisions of law, Executive orders,
proclamations, and regulations.

§215.5 Hearing procedure before spe-
cial inquiry officer.

(a) The hearing before the special in-
quiry officer shall be conducted in ac-
cordance with the following procedure:

(1) The special inquiry officer shall
advise the alien of the rights and privi-
leges accorded him under the provi-
sions of §215.4.

(2) The special inquiry officer shall
enter of record: (i) A copy of the order
served upon the alien temporarily pre-
venting his departure from the United
States, and (ii) a copy of the notice of
hearing furnished the alien.

(3) The alien shall be interrogated by
the special inquiry officer as to the
matters considered pertinent to the
proceeding, with opportunity reserved
to the alien to testify thereafter in his
own behalf, if he so chooses.

(4) The special inquiry officer shall
present on behalf of the Government
such evidence, including the testimony
of witnesses and the certificates or
written statements of Government offi-
cials or other persons, as may be nec-
essary and available. In the event such
certificates or statements are received
in evidence, the alien may request and,
in the discretion of the special inquiry
officer, be given an opportunity to in-
terrogate such officials or persons, by
deposition or otherwise, at a time and
place and in a manner fixed by the spe-
cial inquiry officer: Provided, That
when in the judgment of the special in-
quiry officer any evidence relative to
the disposition of the case is of a con-
fidential or security nature the disclo-
sure of which would be prejudicial to
the interests of the United States, such
evidence shall not be presented at the
hearing but shall be taken into consid-
eration in arriving at a decision in the
case.

(5) The alien may present such addi-
tional evidence, including the testi-
mony of witnesses, as is pertinent and
available.

(b) A complete verbatim transcript of
the hearing, except statements made
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off the record shall be recorded. The
alien shall be entitled, upon request, to
the loan of a copy of the transcript,
without cost, subject to reasonable
conditions governing its use.

(c) Following the completion of the
hearing, the special inquiry officer
shall make and render a recommended
decision in the case, which shall be
governed by and based upon the evi-
dence presented at the hearing and any
evidence of a confidential or security
nature which the Government may
have in its possession. The decision of
the special inquiry officer shall rec-
ommend: (1) That the temporary order
preventing the departure of the alien
from the United States be made final,
or (2) that the temporary order pre-
venting the departure of the alien from
the United States be revoked. This rec-
ommended decision of the special in-
quiry officer shall be made in writing
and shall set forth the officer’s reasons
for such decision. The alien concerned
shall at his request be furnished a copy
of the recommended decision of the
special inquiry officer, and shall be al-
lowed a reasonable time, not to exceed
10 days, in which to submit representa-
tions with respect thereto in writing.

(d) As soon as practicable after the
completion of the hearing and the ren-
dering of a decision by the special in-
quiry officer, the district director shall
forward the entire record of the case,
including the recommended decision of
the special inquiry officer and any
written representations submitted by
the alien, to the regional commissioner
having jurisdiction over his district.
After reviewing the record, the re-
gional commissioner shall render a de-
cision in the case, which shall be based
upon the evidence in the record and on
any evidence or information of a con-
fidential or security nature which he
deems pertinent. Whenever any deci-
sion is based in whole or in part on
confidential or security information
not included in the record, the decision
shall state that such information was
considered. A copy of the regional com-
missioner’s decision shall be furnished
the alien, or his attorney or represent-
ative. No administrative appeal shall
lie from the regional commissioner’s
decision.
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(e) Notwithstanding any other provi-
sion of this part, the Administrator of
the Bureau of Security and Consular
Affairs referred to in section 104(b) of
the Immigration and Nationality Act,
or such other officers of the Depart-
ment of State as he may designate,
after consultation with the Commis-
sioner, or such other officers of the Im-
migration and Naturalization Service
as he may designate, may at any time
permit the departure of an individual
alien or of a group of aliens from the
United States if he determines that
such action would be in the national
interest. If the Administrator specifi-
cally requests the Commissioner to
prevent the departure of a particular
alien or of a group of aliens, the Com-
missioner shall not permit the depar-
ture of such alien or aliens until he has
consulted with the Administrator.

(f) In any case arising under §§215.1
to 215.7, the Administrator shall, at his
request, be kept advised, in as much
detail as he may indicate is necessary,
of the facts and of any action taken or
proposed.

§215.6 Departure from the Canal Zone,
the Trust Territory of the Pacific Is-
lands, or outlying possessions of the
United States.

(a) In addition to the restrictions and
prohibitions imposed by the provisions
of this part upon the departure of
aliens from the United States, any
alien who seeks to depart from the
Canal Zone, the Trust Territory of the
Pacific Islands, or an outlying posses-
sion of the United States shall comply
with such other restrictions and prohi-
bitions as may be imposed by regula-
tions prescribed, with the concurrence
of the Administrator of the Bureau of
Security and Consular Affairs and the
Commissioner, by the Governor of the
Canal Zone, the High Commissioner of
the Trust Territory of the Pacific Is-
lands, or by the governor of an out-
lying possession of the United States,
respectively. No alien shall be pre-
vented from departing from such zone,
territory, or possession without first
being accorded a hearing as provided in
§§215.4 and 215.5.

(b) The Governor of the Canal Zone,
the High Commissioner of the Trust
Territory of the Pacific Islands, or the

§215.8

governor of any outlying possession of
the United States shall have the au-
thority to designate any employee or
class of employees of the United States
as hearing officers for the purpose of
conducting the hearing referred to in
paragraph (a) of this section. The hear-
ing officer so designated shall exercise
the same powers, duties, and functions
as are conferred upon special inquiry
officers under the provisions of this
part. The chief executive officer of
such zone, territory, or possession
shall, in lieu of the regional commis-
sioner, review the recommended deci-
sion of the hearing officer, and shall
render a decision in any case referred
to him, basing it on evidence in the
record and on any evidence or informa-
tion of a confidential or a security na-
ture which he deems pertinent.

§215.7 Instructions from the Adminis-
trator required in certain cases.

In the absence of appropriate instruc-
tions from the Administrator of the
Bureau of Security and Consular Af-
fairs, departure-control officers shall
not exercise the authority conferred by
§215.2 in the case of any alien who
seeks to depart from the United States
in the status of a nonimmigrant under
section 101(a)(15) (A) or (G) of the Im-
migration and Nationality Act, or in
the status of a nonimmigrant under
section 11(3), 11(4), or 11(5b) of the Agree-
ment between the United Nations and
the United States of America regarding
the Headquarters of the United Nations
(61 Stat. 756): Provided, That in cases of
extreme urgency, where the national
security so requires, a departure-con-
trol officer may preliminarily exercise
the authority conferred by §215.2 pend-
ing the outcome of consultation with
the Administrator, which shall be un-
dertaken immediately. In all cases
arising under this section, the decision
of the Administrator shall be control-
ling: Provided, That any decision to
prevent the departure of an alien shall
be based upon a hearing and record as
prescribed in this part.

§215.8 Requirements for biometric
identifiers from aliens on departure
from the United States.

(a)(1) The Secretary of Homeland Se-
curity, or his designee, may establish
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pilot programs at land border ports of
entry, and at up to fifteen air or sea
ports of entry, designated through no-
tice in the FEDERAL REGISTER, through
which the Secretary or his delegate
may require an alien admitted to or pa-
roled into the United States, other
than aliens exempted under paragraph
(a)(2) of this section or Canadian citi-
zens under section 101(a)(15)(B) of the
Act who were not otherwise required to
present a visa or have been issued
Form I-94 (see §1.4) or Form I-95 upon
arrival at the United States, who de-
parts the United States from a des-
ignated port of entry, to provide finger-
prints, photograph(s) or other specified
biometric identifiers, documentation of
his or her immigration status in the
United States, and such other evidence
as may be requested to determine the
alien’s identity and whether he or she
has properly maintained his or her sta-
tus while in the United States.

(2) The requirements of paragraph
(a)(1) shall not apply to:

(i) Aliens younger than 14 or older
than 79 on date of departure;

(ii) Aliens admitted on A-1, A-2, C-3
(except for attendants, servants, or
personal employees of accredited offi-
cials), G-1, G-2, G-3, G4, NATO-1,
NATO-2, NATO-3, NATO-4, NATO-5, or
NATO-6 visas, and certain Taiwan offi-
cials who hold E-1 visas and members
of their immediate families who hold
E-1 visas who are maintaining such
status at time of departure, unless the
Secretary of State and the Secretary of
Homeland Security jointly determine
that a class of such aliens should be
subject to the requirements of para-
graph (a)(1);

(iii) Classes of aliens to whom the
Secretary of Homeland Security and
the Secretary of State jointly deter-
mine it shall not apply; or

(iv) An individual alien to whom the
Secretary of Homeland Security, the
Secretary of State, or the Director of
Central Intelligence determines it shall
not apply.

(b) An alien who is required to pro-
vide biometric identifiers at departure
pursuant to paragraph (a)(l) and who
fails to comply with the departure re-
quirements may be found in violation
of the terms of his or her admission,
parole, or other immigration status. In
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addition, failure of a covered alien to
comply with the departure require-
ments could be a factor in support of a
determination that the alien is ineli-
gible to receive a future visa or other
immigration status documentation, or
to be admitted to the United States. In
making this determination, the officer
will consider the totality of the cir-
cumstances, including, but not limited
to, all positive and negative factors re-
lated to the alien’s ability to comply
with the departure procedures.

(c) A covered alien who leaves the
United States without complying with
the departure requirements in this sec-
tion may be found to have overstayed
the period of his or her last admission
where the available evidence clearly
indicates that the alien did not depart
the United States within the time pe-
riod authorized at his or her last ad-
mission or extension of stay. A deter-
mination that the alien previously
overstayed the terms of his admission
may result in a finding of inadmis-
sibility for accruing prior unlawful
presence in the United States under
section 212(a)(9) of the Immigration
and Nationality Act or that the alien is
otherwise ineligible for a visa or other
authorization to reenter the United
States, provided that all other require-
ments of section 212(a)(9) have been
met. A determination that an alien
who was admitted on the basis of a
nonimmigrant visa has remained in the
United States beyond his or her au-
thorized period of stay may result in
such visa being deemed void pursuant
to section 222(g) of the Act (8 U.S.C.
1202(g)) where all other requirements of
that section are also met.

[69 FR 480, Jan. 5, 2004, as amended at 69 FR
53333, Aug. 31, 2004; 69 FR 58037, Sept. 29, 2004;
73 FR 77491, Dec. 19, 2008; 78 FR 18472, Mar. 27,
2013]

§215.9 Temporary Worker Visa Exit
Program.

An alien admitted on certain tem-
porary worker visas at a port of entry
participating in the Temporary Worker
Visa Exit Program must also depart at
the end of his or her authorized period
of stay through a port of entry partici-
pating in the program and must
present designated biographic and/or
biometric information upon departure.
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U.S. Customs and Border Protection
will publish a Notice in the FEDERAL
REGISTER designating which temporary
workers must participate in the Tem-
porary Worker Visa Exit Program,
which ports of entry are participating
in the program, which biographical
and/or biometric information would be
required, and the format for submis-
sion of that information by the depart-
ing designated temporary workers.

[73 FR 78130, Dec. 19, 2008]

Subpart B—Electronic Visa Update
System

SOURCE: 81 FR 72491, Oct. 20, 2016, unless
otherwise noted.

§215.21 Purpose.

The purpose of this subpart is to es-
tablish an electronic visa update sys-
tem for nonimmigrant aliens who hold
a passport issued by an identified coun-
try containing a U.S. nonimmigrant
visa of a designated category.

§215.22 Applicability.

This subpart is applicable to non-
immigrant aliens who hold a passport
issued by an identified country con-
taining a U.S. nonimmigrant visa of a
designated category. The Secretary, in
the Secretary’s discretion and in con-
sultation with the Secretary of State,
may identify countries and designate
nonimmigrant visa categories for pur-
poses of this subpart. Notice of the
identified countries and designated
nonimmigrant visa categories will be
published in the FEDERAL REGISTER.

§215.23 Definitions.

The following definitions apply for
purposes of this subpart.

(a) Covered alien. A covered alien is a
nonimmigrant alien who holds a pass-
port issued by an EVUS country (as de-
fined in paragraph (c) of this section)
containing a U.S. nonimmigrant visa of
a designated category.

(b) Electronic Visa Update System
(EVUS). The Electronic Visa Update
System (EVUS) is the electronic sys-
tem used by a covered alien to provide
required information to DHS after the
receipt of his or her visa of a des-
ignated category.

§215.24

(c) EVUS country. An EVUS country
is a country that has been identified
for inclusion in EVUS, through publi-
cation of a notice in the FEDERAL REG-
ISTER, by the Secretary after consulta-
tion with the Secretary of State.

(d) Notification of compliance. A notifi-
cation of compliance is a verification
from CBP that a covered alien has suc-
cessfully enrolled in EVUS. A notifica-
tion of compliance is a positive deter-
mination that an alien’s visa is:

(1) Not automatically provisionally
revoked pursuant to 22 CFR 41.122(b)(3);
and

(2) Is considered valid for travel to
the United States as of the time of no-
tification.

§215.24 Electronic Visa Update System
(EVUS) requirements.

(a) Enrollment required. Each covered
alien must initially enroll in EVUS, in
accordance with paragraph (c)(1) of this
section, by providing the information
set forth in paragraph (d) of this sec-
tion electronically through EVUS.
BEach covered alien who intends to
travel to the United States must have
a valid notification of compliance as
set forth in paragraph (c)(2) of this sec-
tion. Upon each successful enrollment
or re-enrollment, CBP will issue a noti-
fication of compliance.

(b) Validity period of notification of
compliance—(1) General validity period. A
notification of compliance will gen-
erally be valid for a period of two years
from the date the notification of com-
pliance is issued, except as provided in
paragraph (b)(2) or (3) of this section.

(2) Exception. If the nonimmigrant
alien’s passport or nonimmigrant visa
will expire in less than two years from
the date the notification of compliance
is issued, the notification will be valid
until the date of expiration of the pass-
port or nonimmigrant visa, whichever
is sooner.

(3) Change in validity period of notifi-
cation of compliance. The Secretary, in
consultation with the Secretary of
State, may increase or decrease the no-
tification of compliance validity period
otherwise authorized by paragraph
(b)(1) of this section for an EVUS coun-
try. Any such increase or decrease
would apply to subsequently issued no-
tifications of compliance. Any changes
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to the validity period will be done
through rulemaking. The EVUS Web
site will be updated to reflect the spe-
cific duration of notification of compli-
ance validity periods for each EVUS
country.

(4) Relation to nonimmigrant visa valid-
ity. A notification of compliance is not
valid unless the alien’s nonimmigrant
visa also is valid.

(c) Schedule for EVUS enrollment—(1)
Initial EVUS enrollment—({) Visas re-
ceived prior to November 29, 2016. Each
covered alien who received his or her
nonimmigrant visa of a designated cat-
egory prior to November 29, 2016 must
initially enroll in EVUS by December
14, 2016, unless the covered alien in-
tends to travel to the United States be-
fore that date, in which case the re-
quirements for EVUS enrollment out-
lined in paragraph (c)(2) of this section
apply.

(ii) Visas received on or after November
29, 2016. Bach covered alien who re-
ceived his or her nonimmigrant visa of
a designated category on or after No-
vember 29, 2016 must initially enroll in
EVUS upon receipt of such visa.

(2) EVUS re-enrollment requirements
prior to travel to the United States—(i)
Individuals arriving at air or sea ports of
entry. Each covered alien who intends
to travel by air or sea to the United
States on a nonimmigrant visa of a
designated category must have a noti-
fication of compliance that is valid, as
described in paragraph (b) of this sec-
tion, prior to boarding a carrier des-
tined for travel to the United States
through the date when the covered
alien will arrive at a U.S. port of entry.

(ii) Individuals arriving at land ports of
entry. Each covered alien who intends
to travel by land to the United States
on a nonimmigrant visa of a designated
category must have a notification of
compliance that is valid, as described
in paragraph (b) of this section,
through the date of application for ad-
mission to the United States.

(d) Required EVUS enrollment elements.
DHS will collect such information from
covered aliens as DHS deems necessary
in its discretion, after consultation
with the Department of State. The re-
quired information will be reflected in
the EVUS enrollment questions.

8 CFR Ch. | (1-1-25 Edition)

(e) EVUS re-enrollment required. Each
covered alien must re-enroll in EVUS
and obtain a new notification of com-
pliance from CBP if any of the fol-
lowing occurs:

(1) The alien is issued a new passport
or new nonimmigrant visa of a des-
ignated category;

(2) The alien changes his or her
name;

(3) The alien changes his or her gen-
der;

(4) There is any change to the alien’s
country of citizenship or nationality,
including becoming a dual national; or

(5) The circumstances underlying the
alien’s previous responses to any of the
EVUS enrollment questions requiring a
“‘yes” or ‘‘no” response (eligibility
questions) have changed.

(f) Limitation. A notification of com-
pliance is not a determination that the
covered alien is admissible to the
United States. A determination of ad-
missibility is made after an applicant
for admission is inspected by a CBP of-
ficer at a U.S. port of entry.

(g) Noncompliance, expiration of notifi-
cation of compliance, and change in
EVUS status resulting in rescission of no-
tification of compliance—(1) Initial EVUS
enrollment. Failure to initially enroll in
EVUS in accordance with paragraph
(c)(1) of this section will result in the
automatic provisional revocation of
the covered alien’s nonimmigrant visa
pursuant to 22 CFR 41.122(b)(3), pending
enrollment.

(2) Expiration of notification of compli-
ance. Upon expiration of a notification
of compliance, as described in para-
graph (b) of this section, the covered
alien’s nonimmigrant visa will be auto-
matically provisionally revoked pursu-
ant to 22 CFR 41.122(b)(3), pending re-
enrollment. To prevent the automatic
provisional revocation of his or her
nonimmigrant visa due to the expira-
tion of the notification of compliance,
each covered alien must re-enroll in
EVUS prior to such expiration.

(3) Unsuccessful EVUS envollment. If a
covered alien’s EVUS enrollment or re-
enrollment is unsuccessful, his or her
nonimmigrant visa will be automati-
cally provisionally revoked pursuant to
22 CFR 41.122(b)(3), pending successful
enrollment or re-enrollment.
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(4) Change in EVUS status after receipt
of a mnotification of compliance. In the
event that irreconcilable errors are dis-
covered after the issuance of a notifica-
tion of compliance, or other -cir-
cumstances occur including but not
limited to a change in the validity pe-
riod of the notification of compliance
as provided in paragraph (b) of this sec-
tion, CBP may rescind the notification
of compliance. If a covered alien’s noti-
fication of compliance is rescinded, his
or her nonimmigrant visa will be auto-
matically provisionally revoked pursu-
ant to 22 CFR 41.122(b)(3), pending suc-
cessful enrollment. CBP will attempt
to provide notification of a change in
EVUS status to the covered alien
through the provided email address.

(h) Reversal of an automatically provi-
sionally revoked visa and steps to address
an unsuccessful EVUS enrollment or re-
scission of a notification of compliance—
(1) Reversal of an automatically provi-
sionally revoked visa. If a covered alien’s
nonimmigrant visa has been automati-
cally provisionally revoked as de-
scribed in paragraph (g)(1) or (2) of this
section, the revocation of the alien’s
visa will be automatically reversed,
following compliance with EVUS, if
the visa remains valid and was not also
revoked on other grounds. After a re-
versal of the revocation the visa will
immediately resume the validity pro-
vided for on its face, pursuant to 22
CFR 41.122(b)(3), after the alien enrolls
in EVUS and receives a notification of
compliance.

(2) Unsuccessful EVUS enrollment. If a
covered alien’s EVUS enrollment is un-
successful per paragraph (g)(3) of this
section, the covered alien may re-at-
tempt enrollment or contact CBP.

(38) Rescission of notification of compli-
ance. If a covered alien’s nonimmigrant
visa has been automatically provision-
ally revoked as described in paragraph
(2)(4) of this section, the covered alien
may re-attempt enrollment or contact
CBP.

PART 216—CONDITIONAL BASIS OF
LAWFUL PERMANENT RESIDENCE
STATUS

Sec.
216.1 Definition of conditional permanent
resident.

§216.1

216.2 Notification requirements.

216.3 Termination of conditional resident
status.

216.4 Joint petition to remove conditional
basis of lawful permanent resident status
for alien spouse.

216.5 Waiver of requirement to file joint pe-
tition to remove conditions by alien
spouse.

216.6 Petition by investor to remove condi-
tional basis of lawful permanent resident
status.

AUTHORITY: 8 U.S.C. 1101, 1103, 1154, 1184,
1186a, 1186b, and 8 CFR part 2.

SOURCE: 53 FR 30018, Aug. 10, 1988, unless
otherwise noted.

§216.1 Definition of conditional per-
manent resident.

A conditional permanent resident is an
alien who has been lawfully admitted
for permanent residence within the
meaning of section 101(a)(20) of the Act,
except that a conditional permanent
resident is also subject to the condi-
tions and responsibilities set forth in
section 216 or 216A of the Act, which-
ever is applicable, and part 216 of this
chapter. Unless otherwise specified, the
rights, privileges, responsibilities and
duties which apply to all other lawful
permanent residents apply equally to
conditional permanent residents, in-
cluding but not limited to the right to
apply for naturalization (if otherwise
eligible), the right to file petitions on
behalf of qualifying relatives, the privi-
lege of residing permanently in the
United States as an immigrant in ac-
cordance with the immigration laws,
such status not having changed; the
duty to register with the Selective
Service System, when required; and the
responsibility for complying with all
laws and regulations of the United
States. All references within this chap-
ter to lawful permanent residents
apply equally to conditional perma-
nent residents, unless otherwise speci-
fied. The conditions of section 216 of
the Act shall not apply to lawful per-
manent resident status based on a self-
petitioning relationship under section
204(a)(1)(A)(iii), 204(a)(1)(A)(iv),
204(a)(1)(b)(ii), or 204(a)(1)(B)(iii) of the
Act or based on eligibility as the deriv-
ative child of a self-petitioning spouse
under section 204(a)(1)(A)(ii) or
204(a)(1)(B)(ii) of the Act, regardless of
the date on which the marriage to the
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