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§208.25 Severability.

The provisions of part 208 are sepa-
rate and severable from one another. In
the event that any provision in part 208
is stayed, enjoined, not implemented,
or otherwise held invalid, the remain-
ing provisions shall nevertheless be im-
plemented as an independent rule and
continue in effect.

[85 FR 80389, Dec. 11, 2020]

§§ 208.26-208.29 [Reserved]

Subpart B—Credible Fear of
Persecution

§208.30 Credible fear determinations
involving stowaways and applicants
for admission found inadmissible
pursuant to section 212(a)(6)(C) or
212(a)(7) of the Act.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B) of
the Act, DHS has exclusive jurisdiction
to make the determinations described
in this subpart B. Except as otherwise
provided in this subpart B, paragraphs
(b) through (g) of this section are the
exclusive procedures applicable to
stowaways and applicants for admis-
sion who are found inadmissible pursu-
ant to section 212(a)(6)(C) or 212(a)(7) of
the Act and who receive fear inter-
views, determinations, and reviews
under section 235(b)(1)(B) of the Act.
Prior to January 1, 2030, an alien phys-
ically present in or arriving in the
Commonwealth of the Northern Mar-
iana Islands is ineligible to apply for
asylum and may only establish eligi-
bility for withholding of removal pur-
suant to section 241(b)(3) of the Act or
withholding or deferral of removal
under the regulations issued pursuant
to the Convention Against Torture’s
implementing legislation.

(b) Process and authority. If an alien
subject to section 235(a)(2) or 235(b)(1)
of the Act indicates an intention to
apply for asylum, or expresses a fear of
persecution or torture, or a fear of re-
turn to his or her country, the inspect-
ing officer shall not proceed further
with removal of the alien until the
alien has been referred for an interview
by a USCIS asylum officer in accord-
ance with this section. A USCIS asy-
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lum officer shall then screen the alien
for a credible fear of persecution or tor-
ture. An asylum officer, as defined in
section 235(b)(1)(E) of the Act, has the
authorities described in §208.9(c). If in
exercising USCIS’s discretion, it is de-
termined that circumstances so war-
rant, the asylum officer, after super-
visory concurrence, may refer the alien
for proceedings under section 240 of the
Act without making a credible fear de-
termination.

(c) Treatment of family wunits. (1) A
spouse or child of a principal alien who
arrived in the United States concur-
rently with the principal alien shall be
included in that alien’s positive cred-
ible fear evaluation and determination,
unless the principal alien or the spouse
or child declines such inclusion. Any
alien may have his or her evaluation
and determination made separately, if
that alien expresses such a desire. The
option for members of a family unit to
have their evaluations and determina-
tions made separately shall be commu-
nicated to all family members at the
beginning of the interview process.

(2) The asylum officer in the officer’s
discretion may also include other ac-
companying family members who ar-
rived in the United States concurrently
with a principal alien in that alien’s
positive fear evaluation and determina-
tion for purposes of family unity.

(3) For purposes of family units in
credible fear determinations, the cat-
egory of ‘‘child” includes only unmar-
ried persons under 21 years of age.

(d) Interview. A USCIS asylum officer
will conduct the credible fear interview
in a nonadversarial manner, separate
and apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful informa-
tion bearing on whether the alien can
establish a credible fear of persecution
or torture. The information provided
during the interview may form the
basis of an asylum application pursu-
ant to paragraph (f) of this section and
§208.3(a)(2). The asylum officer shall
conduct the interview as follows:

(1) If the officer conducting the inter-
view determines that the alien is un-
able to participate effectively in the
interview because of illness, fatigue, or
other impediments, the officer may re-
schedule the interview.
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(2) At the time of the interview, the
asylum officer shall verify that the
alien has received in writing the rel-
evant information regarding the fear
determination process. The officer
shall also determine that the alien has
an understanding of the fear deter-
mination process.

(3) The alien may be required to reg-
ister his or her identity.

(4) The alien may consult with a per-
son or persons of the alien’s choosing
prior to the interview or any review
thereof, and may present other evi-
dence, if available. Such consultation
shall be at no expense to the Govern-
ment and shall not unreasonably delay
the process. Any person or persons with
whom the alien chooses to consult may
be present at the interview and may be
permitted, in the discretion of the asy-
lum officer, to present a statement at
the end of the interview. The asylum
officer, in his or her discretion, may
place reasonable limits on the number
of persons who may be present at the
interview and on the length of the
statement.

(5) If the alien is unable to proceed
effectively in English, and if the asy-
lum officer is unable to proceed com-
petently in a language the alien speaks
and understands, the asylum officer
shall arrange for the assistance of an
interpreter in conducting the inter-
view. The interpreter must be at least
18 years of age and may not be the
alien’s attorney or representative of
record, a witness testifying on the
alien’s behalf, a representative or em-
ployee of the alien’s country of nation-
ality, or, if the alien is stateless, the
alien’s country of last habitual resi-
dence.

(6) The asylum officer shall create a
summary of the material facts as stat-
ed by the alien. At the conclusion of
the interview, the officer shall review
the summary with the alien and pro-
vide the alien with an opportunity to
correct any errors therein.

(e) Determination. (1) The asylum offi-
cer shall create a written record of the
officer’s determination, including a
summary of the material facts as stat-
ed by the applicant, any additional
facts relied on by the officer, and the
officer’s determination of whether, in
light of such facts, the alien has estab-
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lished a credible fear of persecution or
torture.

(2) An alien will be found to have a
credible fear of persecution if there is a
significant possibility, taking into ac-
count the credibility of the statements
made by the alien in support of the
alien’s claim and such other facts as
are known to the officer, that the alien
can establish eligibility for asylum
under section 208 of the Act or for
withholding of removal under section
241(b)(3) of the Act. However, prior to
January 1, 2030, in the case of an alien
physically present in or arriving in the
Commonwealth of the Northern Mar-
iana Islands, the officer may only find
a credible fear of persecution if there is
a significant possibility that the alien
can establish eligibility for with-
holding of removal pursuant to section
241(b)(3) of the Act.

(3) An alien will be found to have a
credible fear of torture if the alien
shows that there is a significant possi-
bility that the alien is eligible for
withholding of removal or deferral of
removal under the Convention Against
Torture, pursuant to §208.16 or §208.17.

(4) In determining whether the alien
has a credible fear of persecution, as
defined in section 235(b)(1)(B)(v) of the
Act, or a credible fear of torture, the
asylum officer shall consider whether
the alien’s case presents novel or
unique issues that merit a positive
credible fear finding pursuant to para-
graph (f) of this section in order to re-
ceive further consideration of the ap-
plication for asylum and withholding
of removal.

(5)(1) Except as provided in para-
graphs (e)(5)(ii) through (iv), or para-
graph (e)(6) or (7) of this section, if an
alien is able to establish a credible fear
of persecution or torture but appears
to be subject to one or more of the
mandatory bars to applying for, or
being granted, asylum contained in
section 208(a)(2) and (b)(2) of the Act, or
to withholding of removal contained in
section 241(b)(3)(B) of the Act, the De-
partment of Homeland Security shall
nonetheless issue a Notice to Appear or
retain the alien for further consider-
ation of the alien’s claim pursuant to
paragraph (f) of this section, if the
alien is not a stowaway. If the alien is
a stowaway, the Department shall
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place the alien in proceedings for con-
sideration of the alien’s claim pursuant
to §208.2(c)(3).

(ii) If the alien is found to be an alien
described in 8 CFR 208.13(c)(3), then the
asylum officer shall enter a negative
credible fear determination with re-
spect to the alien’s application for asy-
lum. The Department shall nonetheless
place the alien in asylum-and-with-
holding-only proceedings under 8 CFR
208.2(c)(1) for full consideration of the
alien’s claim for withholding of re-
moval under section 241(b)(3) of the
Act, or for withholding or deferral of
removal under the regulations issued
pursuant to the implementing legisla-
tion for the Convention Against Tor-
ture, if the alien establishes, respec-
tively, a reasonable possibility of per-
secution or torture. However, if an
alien fails to establish, during the
interview with the asylum officer, a
reasonable possibility of either perse-
cution or torture, the asylum officer
will provide the alien with a written
notice of decision, which will be sub-
ject to immigration judge review con-
sistent with paragraph (g) of this sec-
tion, except that the immigration
judge will review the fear of persecu-
tion or torture findings under the rea-
sonable possibility standard instead of
the credible fear standard described in
paragraph (g) of this section and in 8
CFR 1208.30(g).

(iii) If the alien is found to be an
alien described in 8 CFR 208.13(c)(4),
then the asylum officer shall enter a
negative credible fear determination
with respect to the alien’s application
for asylum. The Department shall
nonetheless place the alien in asylum-
and-withholding-only proceedings
under 8 CFR 208.2(c)(1) for full consider-
ation of the alien’s claim for with-
holding of removal under section
241(b)(3) of the Act or withholding of
deferral of removal under the regula-
tions issued pursuant to the imple-
menting legislation for the Convention
Against Torture if the alien estab-
lishes, respectively, a reasonable possi-
bility of persecution or torture. How-
ever, if an alien fails to establish, dur-
ing the interview with the asylum offi-
cer, a reasonable possibility of either
persecution or torture, the asylum offi-
cer will provide the alien with a writ-
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ten notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the fear of persecu-
tion or torture findings under the rea-
sonable possibility standard instead of
the credible fear standard described in
paragraph (g) of this section and in 8
CFR 1208.30(g).

(6) Prior to any determination con-
cerning whether an alien arriving in
the United States at a U.S.-Canada
land border port-of-entry or in transit
through the United States during re-
moval by Canada has a credible fear of
persecution or torture, the asylum offi-
cer shall conduct a threshold screening
interview to determine whether such
an alien is ineligible to apply for asy-
lum pursuant to section 208(a)(2)(A) of
the Act and subject to removal to Can-
ada by operation of the Agreement Be-
tween the Government of the United
States and the Government of Canada
For Cooperation in the Examination of
Refugee Status Claims from Nationals
of Third Countries (‘‘Agreement’’). In
conducting this threshold screening
interview, the asylum officer shall
apply all relevant interview procedures
outlined in paragraph (d) of this sec-
tion, provided, however, that para-
graph (d)(2) of this section shall not
apply to aliens described in this para-
graph (e)(6). The asylum officer shall
advise the alien of the Agreement’s ex-
ceptions and question the alien as to
applicability of any of these exceptions
to the alien’s case.

(i) If the asylum officer, with concur-
rence from a supervisory asylum offi-
cer, determines that an alien does not
qualify for an exception under the
Agreement during this threshold
screening interview, the alien is ineli-
gible to apply for asylum in the United
States. After the asylum officer’s docu-
mented finding is reviewed by a super-
visory asylum officer, the alien shall
be advised that he or she will be re-
moved to Canada in order to pursue his
or her claims relating to a fear of per-
secution or torture under Canadian
law. Aliens found ineligible to apply
for asylum under this paragraph shall
be removed to Canada.

(ii) If the alien establishes by a pre-
ponderance of the evidence that the
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alien qualifies for an exception under
the terms of the Agreement, the asy-
lum officer shall make a written nota-
tion of the basis of the exception, and
then proceed immediately to a deter-
mination concerning whether the alien
has a credible fear of persecution or
torture under paragraph (d) of this sec-
tion.

(iii) An alien qualifies for an excep-
tion to the Agreement if the alien is
not being removed from Canada in
transit through the United States and:

(A) Is a citizen of Canada or, not hav-
ing a country of nationality, is a habit-
ual resident of Canada;

(B) Has in the United States a
spouse, son, daughter, parent, legal
guardian, sibling, grandparent, grand-
child, aunt, uncle, niece, or nephew
who has been granted asylum, refugee,
or other lawful status in the United
States, provided, however, that this ex-
ception shall not apply to an alien
whose relative maintains only non-
immigrant visitor status, as defined in
section 101(a)(15)(B) of the Act, or
whose relative maintains only visitor
status based on admission to the
United States pursuant to the Visa
Waiver Program;

(C) Has in the United States a spouse,
son, daughter, parent, legal guardian,
sibling, grandparent, grandchild, aunt,
uncle, niece, or nephew who is at least
18 years of age and has an asylum ap-
plication pending before U.S. Citizen-
ship and Immigration Services, the Ex-
ecutive Office for Immigration Review,
or on appeal in federal court in the
United States;

(D) Is unmarried, under 18 years of
age, and does not have a parent or legal
guardian in either Canada or the
United States;

(E) Arrived in the United States with
a validly issued visa or other valid ad-
mission document, other than for tran-
sit, issued by the United States to the
alien, or, being required to hold a visa
to enter Canada, was not required to
obtain a visa to enter the United
States; or

(F) The Director of USCIS, or the Di-
rector’s designee, determines, in the
exercise of unreviewable discretion,
that it is in the public interest to allow
the alien to pursue a claim for asylum,
withholding of removal, or protection

8 CFR Ch. | (1-1-23 Edition)

under the Convention Against Torture,
in the United States.

(iv) As used in paragraphs
(e)(6)(iii)(B), (C), and (D) of this section
only, ‘‘legal guardian’ means a person
currently vested with legal custody of
such an alien or vested with legal au-
thority to act on the alien’s behalf,
provided that such an alien is both un-
married and less than 18 years of age,
and provided further that any dispute
with respect to whether an individual
is a legal guardian will be resolved on
the basis of U.S. law.

(7) When an immigration officer has
made an initial determination that an
alien, other than an alien described in
paragraph (e)(6) of this section and re-
gardless of whether the alien is arriv-
ing at a port of entry, appears to be
subject to the terms of an agreement
authorized by section 208(a)(2)(A) of the
Act, and seeks the alien’s removal con-
sistent with that provision, prior to
any determination concerning whether
the alien has a credible fear of persecu-
tion, reasonable possibility of persecu-
tion, or a reasonable possibility of tor-
ture, the asylum officer shall conduct a
threshold screening interview to deter-
mine whether the alien is ineligible to
apply for asylum in the United States
and is subject to removal to a country
(‘“‘receiving country’’) that is a signa-
tory to the applicable agreement au-
thorized by section 208(a)(2)(A) of the
Act, other than the U.S.-Canada Agree-
ment effectuated in 2004. In conducting
this threshold screening interview, the
asylum officer shall apply all relevant
interview procedures outlined in para-
graph (d) of this section, except that
paragraphs (d)(2) and (4) of this section
shall not apply to aliens described in
this paragraph (e)(7). The asylum offi-
cer shall advise the alien of the appli-
cable agreement’s exceptions and ques-
tion the alien as to applicability of any
of these exceptions to the alien’s case.
The alien shall be provided written no-
tice that if he or she fears removal to
the prospective receiving country be-
cause of the likelihood of persecution
on account of a protected ground or
torture in that country and wants the
officer to determine whether it is more
likely than not that the alien would be
persecuted on account of a protected
ground or tortured in that country, the
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alien should affirmatively state to the
officer such a fear of removal. If the
alien affirmatively states such a fear,
the asylum officer will determine
whether the individual has dem-
onstrated that it is more likely than
not that he or she would be persecuted
on account of a protected ground or
tortured in that country.

(i)(A) If the asylum officer, with con-
currence from a supervisory asylum of-
ficer, determines during the threshold
screening interview that an alien does
not qualify for an exception under the
applicable agreement, and, if applica-
ble, that the alien has not dem-
onstrated that it is more likely than
not that he or she would be persecuted
on account of a protected ground or
tortured in the receiving country, the
alien is ineligible to apply for asylum
in the United States. Subject to para-
graph (e)(7)(i)(B) of this section, after
the asylum officer’s documented find-
ing is reviewed by a supervisory asy-
lum officer, the alien shall be advised
that he or she will be removed to the
receiving country, as appropriate under
the applicable agreement, in order to
pursue his or her claims relating to a
fear of persecution or torture under the
law of the receiving country. Prior to
removal to a receiving country under
an agreement authorized by section
208(a)(2)(A), the alien shall be informed
that, in the receiving country, the
alien will have an opportunity to pur-
sue the alien’s claim for asylum or
equivalent temporary protection.

(B) Aliens found ineligible to apply
for asylum under this paragraph (e)(7)
shall be removed to the receiving coun-
try, depending on the applicable agree-
ment, unless the alien voluntarily
withdraws his or her request for asy-
lum.

(ii) If the alien establishes by a pre-
ponderance of the evidence that he or
she qualifies for an exception under the
terms of the applicable agreement, or
would more likely than not be per-
secuted on account of his or her race,
religion, nationality, membership in a
particular social group, or tortured, in
the receiving country, the asylum offi-
cer shall make a written notation to
that effect, and may then proceed to
determine whether any other agree-
ment is applicable to the alien under

§208.30

the procedures set forth in this para-
graph (e)(7). If the alien establishes by
a preponderance of the evidence that
he or she qualifies for an exception
under the terms of each of the applica-
ble agreements, or would more likely
than not be persecuted on account of
his or her race, religion, nationality,
membership in a particular social
group, or tortured, in each of the pro-
spective receiving countries, the asy-
lum officer shall make a written nota-
tion to that effect, and then proceed
immediately to a determination con-
cerning whether the alien has a cred-
ible fear of persecution, reasonable pos-
sibility of persecution, or a reasonable
possibility of torture, under paragraph
(d) of this section.

(iii) An exception to an applicable
agreement is defined under the terms
of the agreement itself. Each agree-
ment, including any exceptions, will be
announced in a FEDERAL REGISTER doc-
ument. If the asylum officer deter-
mines that an alien is within one of the
classes covered by a section 208(a)(2)(A)
agreement, the officer shall next deter-
mine whether the alien meets any of
the applicable agreement’s exceptions.
Regardless of whether the text of the
applicable agreement provides for the
following exceptions, all such agree-
ments, by operation of section
208(a)(2)(A) of the Act, and as applica-
ble to the United States, are deemed to
contain the following provisions:

(A) No alien may be removed, pursu-
ant to an agreement authorized by sec-
tion 208(a)(2)(A), to the alien’s country
of nationality, or, if the alien has no
nationality, to the alien’s country of
last habitual residence; and

(B) No alien may be removed, pursu-
ant to an agreement authorized by sec-
tion 208(a)(2)(A), where the Director of
USCIS, or the Director’s designee, de-
termines, in the exercise of
unreviewable discretion, that it is in
the public interest for the alien to re-
ceive asylum in the United States, and
that the alien therefore may apply for
asylum, withholding of removal, or
protection under the Convention
Against Torture, in the United States.

(iv) If the asylum officer determines
the alien meets an exception under the
applicable agreement, or would more
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likely than not be persecuted on ac-
count of a protected ground or tortured
in the prospective receiving country,
the officer may consider whether the
alien is subject to another agreement
and its exceptions or would more likely
than not be persecuted on account of a
protected ground or tortured in an-
other receiving country. If another sec-
tion 208(a)(2)(A) agreement may not be
applied to the alien, the officer should
immediately proceed to a credible fear
interview.

(8) An asylum officer’s determination
shall not become final until reviewed
by a supervisory asylum officer.

(f) Procedures for a positive credible
fear finding. If an alien, other than an
alien stowaway, is found to have a
credible fear of persecution or torture,
the asylum officer will so inform the
alien and issue the alien a record of the
positive credible fear determination,
including copies of the asylum officer’s
notes, the summary of the material
facts, and other materials upon which
the determination was based. The doc-
uments may be served in-person, by
mail, or electronically. USCIS has
complete discretion to either issue a
Form I-862, Notice to Appear, for full
consideration of the asylum and with-
holding of removal claim in pro-
ceedings under section 240 of the Act,
or retain jurisdiction over the applica-
tion for asylum pursuant to
§208.2(a)(1)(ii) for further consideration
in a hearing pursuant to §208.9. Should
any part of 8 CFR 1240.17 be enjoined or
vacated, USCIS has the discretion to
determine that it will issue a Form I-
862, Notice to Appear, in all cases that
receive a positive credible fear deter-
mination. If an alien stowaway is found
to have a credible fear of persecution
or torture, the asylum officer will so
inform the alien and issue a Form I-
863, Notice of Referral to Immigration
Judge, for full consideration of the asy-
lum claim, or the withholding of re-
moval claim, in proceedings under
§208.2(c). Parole of the alien may be
considered only in accordance with sec-
tion 212(d)(5) of the Act and 8 CFR
212.5.

(g) Procedures for a megative credible
fear finding. (1) If an alien is found not
to have a credible fear of persecution
or torture, the asylum officer shall pro-
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vide the alien with a written notice of
decision and issue the alien a record of
the credible fear determination, includ-
ing copies of the asylum officer’s notes,
the summary of the material facts, and
other materials upon which the deter-
mination was based. The asylum officer
shall inquire whether the alien wishes
to have an immigration judge review
the negative decision, which shall in-
clude an opportunity for the alien to be
heard and questioned by the immigra-
tion judge as provided for under section
235(b)(1)(B)(iii)(III) of the Act, using
Form I-869, Record of Negative Cred-
ible Fear Finding and Request for Re-
view by Immigration Judge. The alien
shall indicate whether the alien desires
such review on Form I-869. A refusal or
failure by the alien to make such indi-
cation shall be considered a request for
review.

(i) If the alien requests such review,
or refuses or fails to either request or
decline such review, the asylum officer
shall serve the alien with a Form I-863,
Notice of Referral to Immigration
Judge, for review of the credible fear
determination in accordance with para-
graph (g)(2) of this section. USCIS may,
in its discretion, reconsider a negative
credible fear finding that has been con-
curred upon by an immigration judge
provided such reconsideration is re-
quested by the alien or initiated by
USCIS no more than 7 calendar days
after the concurrence by the immigra-
tion judge, or prior to the alien’s re-
moval, whichever date comes first, and
further provided that no previous re-
quest for reconsideration of that nega-
tive finding has already been made.
The provisions of 8 CFR 103.5 shall not
apply to credible fear determinations.

(ii) If the alien is not a stowaway and
does not request a review by an immi-
gration judge, DHS shall order the
alien removed and issue a Form I-860,
Notice and Order of Expedited Re-
moval, after review by a supervisory
asylum officer.

(iii) If the alien is a stowaway and
the alien does not request a review by
an immigration judge, the asylum offi-
cer shall refer the alien to the district
director for completion of removal pro-
ceedings in accordance with section
235(a)(2) of the Act.
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(2)(1) Immigration judges will review
negative credible fear findings as pro-
vided in 8 CFR 1003.42 and 1208.30(g).

(ii) The record of the negative cred-
ible fear determination, including cop-
ies of the Form I-863, Notice of Refer-
ral to Immigration Judge, the asylum
officer’s notes, the summary of the ma-
terial facts, and other materials upon
which the determination was based
shall be provided to the immigration
judge with the negative determination.

[66 FR 76136, Dec. 6, 2000, as amended at 69
FR 69488, Nov. 29, 2004; 74 FR 55737, Oct. 28,
2009; 76 FR 53785, Aug. 29, 2011; 83 FR 55952,
Nov. 9, 2018; 84 FR 33843, July 16, 2019; 84 FR
64008, Nov. 19, 2019; 85 FR 29310, May 14, 2020;
85 FR 80389, Dec. 11, 2020; 87 FR 18218, Mar. 29,
2022]

EFFECTIVE DATE NOTE: At 85 FR 84194, Dec.
23, 2020, §208.30 was amended by revising
paragraphs (e)(4), (e)(®)(i)(A) and (B), and
(e)(b)(iii), adding paragraph (e)(5)(iv), and re-
vising paragraphs (f) introductory text, (£)(1),
and (g)(1), effective Jan. 22, 2021. The amend-
ments to §208.30 were delayed until Mar. 22,
2021, at 86 FR 6847, Jan. 25, 2021, further de-
layed until Dec. 31, 2021, at 86 FR 15076, Mar.
22, 2021, further delayed until Dec. 31, 2022, at
86 FR 73615, Dec. 28, 2021, and further delayed
until Dec. 31, 2024, at 87 FR 79789, Dec. 28,
2022. For the convenience of the user, the
added and revised text is set forth as follows:

§208.30 Credible fear determinations in-
volving stowaways and applicants for ad-
mission who are found inadmissible pur-
suant to section 212(a)(6)(C) or 212(a)(7)
of the Act, whose entry is limited or sus-
pended under section 212(f) or 215(a)(1)
of the Act, or who failed to apply for pro-
tection from persecution in a third coun-
try where potential relief is available
while en route to the United States.

* * * * *

() * * %

(4) In all cases, the asylum officer will cre-
ate a written record of his or her determina-
tion, including a summary of the material
facts as stated by the alien, any additional
facts relied on by the officer, and the offi-
cer’s determination of whether, in light of
such facts, the alien has established a cred-
ible fear of persecution, reasonable possi-
bility of persecution, reasonable possibility
of torture or that it is more likely than not
that he or she would be tortured in the pro-
spective country of removal. In determining
whether the alien has a credible fear of per-
secution, as defined in section 235(b)(1)(B)(v)
of the Act, a reasonable possibility of perse-
cution or torture, or that it is more likely
than not that he or she would be tortured in
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the prospective country of removal, the asy-
lum officer shall consider whether the alien’s
case presents novel or unique issues that
merit consideration in a full hearing before
an immigration judge.

(5)(i)(A) Except as provided in paragraphs
(e)(b)(ii) through (iv) or paragraph (e)(6) or
(7) of this section, if an alien would be able
to establish a credible fear of persecution but
for the fact that the alien is subject to one
or more of the mandatory bars to applying
for asylum or being eligible for asylum con-
tained in section 208(a)(2)(B)-(D) and (b)(2) of
the Act, including any bars established by
regulation under section 208(b)(2)(C) of the
Act, then the asylum officer will enter a neg-
ative credible fear of persecution determina-
tion with respect to the alien’s eligibility for
asylum.

(B) If an alien described in paragraph
(e)(5)(1)(A) of this section is able to establish
either a reasonable possibility of persecution
(including by establishing that he or she is
not subject to one or more of the mandatory
bars to eligibility for withholding of removal
contained in section 241(b)(3)(B) of the Act)
or a reasonable possibility of torture, then
the asylum officer will enter a positive rea-
sonable possibility of persecution or torture
determination, as applicable. The Depart-
ment of Homeland Security shall place the
alien in asylum-and-withholding-only pro-
ceedings under 8 CFR 1208.2(c)(1) for full con-
sideration of the alien’s claim for with-
holding of removal under section 241(b)(3) of
the Act or withholding or deferral of removal
under the regulations issued pursuant to the
implementing legislation for the Convention
Against Torture.

* * * * *

(iii) If the alien is found to be an alien de-
scribed as ineligible for asylum in
§208.13(c)(4), then the asylum officer shall
enter a negative credible fear determination
with respect to the alien’s application for
asylum. If the alien—

(A) Establishes, respectively, a reasonable
possibility of persecution (including by es-
tablishing that he or she is not subject to
one or more of the mandatory bars to eligi-
bility for withholding of removal contained
in section 241(b)(3)(B) of the Act) or torture;
or

(B) Would be able to establish a reasonable
possibility of persecution but for the fact
that he or she is subject to the mandatory
bar to eligibility for withholding of removal
under section 241(b)(3)(B)(iv) of the Act, but
nevertheless establishes that it is more like-
ly than not that he or she would be tortured
in the prospective country of removal, the
Department of Homeland Security may, in
the unreviewable discretion of the Secretary,
either place the alien in asylum-and-with-
holding-only proceedings under 8 CFR
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208.2(c)(1) for full consideration of the alien’s
claim for asylum under section 208 of the
Act, withholding of removal under section
241(b)(3) of the Act or withholding or deferral
of removal under the regulations issued pur-
suant to the implementing legislation for
the Convention Against Torture, or remove
the alien to a third country.

(I) If the Department places the alien in
asylum-and-withholding-only proceedings
under 8 CFR 208.2(c)(1), then the immigration
judge shall review all issues de novo, includ-
ing whether the alien has established that it
is more likely than not that he or she would
be tortured in the prospective country of re-
moval.

(2) If the Department decides to remove
the alien to a third country, it shall do so in
a manner consistent with section 241 of the
Act and §241.15, including by not removing
the alien to a third country in which, after
being notified of the identity of the prospec-
tive third country of removal the alien has
established during an interview with an asy-
lum officer that he or she is more likely than
not to be tortured in that country. Further,
such a removal to a third country shall be
executed only if the alien was:

(i) Advised at the time of being determined
to be subject to the mandatory bar to eligi-
bility for withholding of removal under sec-
tion 241(b)(3)(B)(iv) of the Act and under the
regulations issued pursuant to the legisla-
tion implementing the Convention Against
Torture of the possibility of being removed
to a third country prior to a determination
or adjudication of the same under the condi-
tions set forth in this paragraph, and

(ii) Provided, but did not accept, an oppor-
tunity to proceed to removal pursuant to
section 241(b) of the Act, as appropriate.

(C) If an alien fails to establish a reason-
able possibility of persecution or torture and
is unable, during an interview with the asy-
lum officer, to establish that it is more like-
ly than not that he or she would be tortured
in the prospective country of removal, then
the asylum officer will provide the alien
with a written notice of decision that will be
subject to immigration judge review con-
sistent with paragraph (g) of this section,

(iv)(A) Except as provided in paragraphs
(e)(b)(ii) and (iii) or paragraph (e)(6) or (7) of
this section, if an alien would be able to es-
tablish a credible fear of persecution or a
reasonable possibility of persecution but for
the fact that the alien is subject to the man-
datory bars to being eligible for asylum con-
tained in section 208(b)(2)(A)(iv) of the Act
and to withholding of removal contained in
section 241(b)(3)(B)(iv) of the Act:

(1) If the alien fails to establish, during an
interview with the asylum officer, that it is
more likely than not that he or she would be
tortured in the prospective country of re-
moval, then the asylum officer will provide
the alien with a written notice of decision
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that will be subject to immigration judge re-
view consistent with paragraph (g) of this
section;

(2) If the alien establishes that it is more
likely than not that he or she would be tor-
tured in the prospective country of removal,
the Department of Homeland Security may,
in the unreviewable discretion of the Sec-
retary, either place the alien in asylum-and-
withholding-only proceedings under 8 CFR
208.2(c)(1) for full consideration of the alien’s
claim for asylum under section 208 of the
Act, withholding of removal under section
241(b)(3) of the Act or withholding or deferral
of removal under the regulations issued pur-
suant to the implementing legislation for
the Convention Against Torture, or remove
the alien to a third country.

(i) If the Department places the alien in
asylum-and-withholding-only proceedings
under 8 CFR 208.2(c)(1), then the IJ shall re-
view all issues de novo, including whether
the alien has established that it is more like-
ly than not that he or she would be tortured
in the prospective country of removal.

(ii) If the Department decides to remove
the alien to a third country, it shall do so in
a manner consistent with section 241 of the
Act and §241.15, including by not removing
the alien to a third country in which, after
being notified of the identity of the proposed
third country of removal, the alien has es-
tablished that he or she would be more likely
than not to be tortured. Further, such a re-
moval shall be executed only if the alien was
advised at the time of being determined to
be subject to the mandatory bar to eligi-
bility for withholding of removal under sec-
tion 241(b)(3)(B)(iv) of the Act and under the
regulations issued pursuant to the legisla-
tion implementing the Convention Against
Torture of the possibility of being removed
to a third country prior to a determination
or adjudication of the same under the condi-
tions set forth in this paragraph (e)(5)(iv)
and provided with, but did not accept, an op-
portunity to proceed to removal pursuant to
section 241(b) of the Act, as appropriate.

(f) Procedures for a positive fear determina-
tion. If, pursuant to paragraph (e) of this sec-
tion, an alien stowaway or an alien subject
to expedited removal establishes either a
credible fear of persecution, reasonable pos-
sibility of persecution, a reasonable possi-
bility of torture, or that it is more likely
than not that they would be tortured in the
prospective country of removal:

(1) Except as provided in paragraphs
(e)(5)(iii) through (iv) of this section, DHS
shall issue a Notice of Referral to Immigra-
tion Judge for asylum-and-withholding-only
proceedings under 8 CFR 208.2(c)(1).

* * * * *

(g)**‘k
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(1) If, pursuant to paragraphs (e) and (f) of
this section, an alien does not establish a
credible fear of persecution, reasonable pos-
sibility of persecution, reasonable possibility
of torture, or that he or she is more likely
than not to be tortured in the prospective
country of removal, DHS shall provide the
alien with a written notice of decision and
inquire whether the alien wishes to have an
immigration judge review the negative de-
termination, in accordance with section
235(b)(1)(B)(iii)(III) of the Act and this
§208.30. The alien must indicate whether he
or she desires such review on a Record of
Negative Fear Finding and Request for Re-
view by Immigration Judge. If the alien re-
fuses to make an indication, DHS shall con-
sider such a response as a decision to decline
review.

* * * * *

§208.31 Reasonable fear of persecu-
tion or torture determinations in-
volving aliens ordered removed
under section 238(b) of the Act and
aliens whose removal is reinstated
under section 241(a)(5) of the Act.

(a) Jurisdiction. This section shall
apply to any alien ordered removed
under section 238(b) of the Act or whose
deportation, exclusion, or removal
order 1is reinstated under section
241(a)(5) of the Act who, in the course
of the administrative removal or rein-
statement process, expresses a fear of
returning to the country of removal.
USCIS has exclusive jurisdiction to
make reasonable fear determinations,
and EOIR has exclusive jurisdiction to
review such determinations.

(b) Initiation of reasonable fear deter-
mination process. Upon issuance of a
Final Administrative Removal Order
under §238.1 of this chapter, or notice
under §241.8(b) of this chapter that an
alien is subject to removal, an alien de-
scribed in paragraph (a) of this section
shall be referred to an asylum officer
for a reasonable fear determination. In
the absence of exceptional cir-
cumstances, this determination will be
conducted within 10 days of the refer-
ral.

(c) Interview and procedure. The asy-
lum officer shall conduct the interview
in a non-adversarial manner, separate
and apart from the general public. At
the time of the interview, the asylum
officer shall determine that the alien
has an understanding of the reasonable
fear determination process. The alien

§208.31

may be represented by counsel or an
accredited representative at the inter-
view, at no expense to the Government,
and may present evidence, if available,
relevant to the possibility of persecu-
tion or torture. The alien’s representa-
tive may present a statement at the
end of the interview. The asylum offi-
cer, in his or her discretion, may place
reasonable limits on the number of per-
sons who may be present at the inter-
view and the length of the statement.
If the alien is unable to proceed effec-
tively in English, and if the asylum of-
ficer is unable to proceed competently
in a language chosen by the alien, the
asylum officer shall arrange for the as-
sistance of an interpreter in con-
ducting the interview. The interpreter
may not be a representative or em-
ployee of the applicant’s country or na-
tionality, or if the applicant is state-
less, the applicant’s country of last ha-
bitual residence. The asylum officer
shall create a summary of the material
facts as stated by the applicant. At the
conclusion of the interview, the officer
shall review the summary with the
alien and provide the alien with an op-
portunity to correct errors therein.
The asylum officer shall create a writ-
ten record of his or her determination,
including a summary of the material
facts as stated by the applicant, any
additional facts relied on by the offi-
cers, and the officer’s determination of
whether, in light of such facts, the
alien has established a reasonable fear
of persecution or torture. The alien
shall be determined to have a reason-
able fear of persecution or torture if
the alien establishes a reasonable pos-
sibility that he or she would be per-
secuted on account of his or her race,
religion, nationality, membership in a
particular social group or political
opinion, or a reasonable possibility
that he or she would be tortured in the
country of removal. For purposes of
the screening determination, the bars
to eligibility for withholding of re-
moval under section 241(b)(3)(B) of the
Act shall not be considered.

(d) Authority. Asylum officers con-
ducting screening determinations
under this section shall have the au-
thority described in §208.9(c).

(e) Referral to Immigration Judge. If an
asylum officer determines that an
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