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§208.25 Severability.

The provisions of part 208 are sepa-
rate and severable from one another. In
the event that any provision in part 208
is stayed, enjoined, not implemented,
or otherwise held invalid, the remain-
ing provisions shall nevertheless be im-
plemented as an independent rule and
continue in effect.

[85 FR 80389, Dec. 11, 2020]

§§ 208.26-208.29 [Reserved]

Subpart B—Credible Fear of
Persecution

§208.30 Credible fear determinations
involving stowaways and applicants
for admission found inadmissible
pursuant to section 212(a)(6)(C) or
212(a)(7) of the Act.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B) of
the Act, DHS has exclusive jurisdiction
to make the determinations described
in this subpart B. Except as otherwise
provided in this subpart B, paragraphs
(b) through (g) of this section are the
exclusive procedures applicable to
stowaways and applicants for admis-
sion who are found inadmissible pursu-
ant to section 212(a)(6)(C) or 212(a)(7) of
the Act and who receive fear inter-
views, determinations, and reviews
under section 235(b)(1)(B) of the Act.
Prior to January 1, 2030, an alien phys-
ically present in or arriving in the
Commonwealth of the Northern Mar-
iana Islands is ineligible to apply for
asylum and may only establish eligi-
bility for withholding of removal pur-
suant to section 241(b)(3) of the Act or
withholding or deferral of removal
under the regulations issued pursuant
to the Convention Against Torture’s
implementing legislation.

(b) Process and authority. If an alien
subject to section 235(a)(2) or 235(b)(1)
of the Act indicates an intention to
apply for asylum, or expresses a fear of
persecution or torture, or a fear of re-
turn to his or her country, the inspect-
ing officer shall not proceed further
with removal of the alien until the
alien has been referred for an interview
by a USCIS asylum officer in accord-
ance with this section. A USCIS asy-
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lum officer shall then screen the alien
for a credible fear of persecution or tor-
ture. An asylum officer, as defined in
section 235(b)(1)(E) of the Act, has the
authorities described in §208.9(c). If in
exercising USCIS’s discretion, it is de-
termined that circumstances so war-
rant, the asylum officer, after super-
visory concurrence, may refer the alien
for proceedings under section 240 of the
Act without making a credible fear de-
termination.

(c) Treatment of family wunits. (1) A
spouse or child of a principal alien who
arrived in the United States concur-
rently with the principal alien shall be
included in that alien’s positive cred-
ible fear evaluation and determination,
unless the principal alien or the spouse
or child declines such inclusion. Any
alien may have his or her evaluation
and determination made separately, if
that alien expresses such a desire. The
option for members of a family unit to
have their evaluations and determina-
tions made separately shall be commu-
nicated to all family members at the
beginning of the interview process.

(2) The asylum officer in the officer’s
discretion may also include other ac-
companying family members who ar-
rived in the United States concurrently
with a principal alien in that alien’s
positive fear evaluation and determina-
tion for purposes of family unity.

(3) For purposes of family units in
credible fear determinations, the cat-
egory of ‘‘child” includes only unmar-
ried persons under 21 years of age.

(d) Interview. A USCIS asylum officer
will conduct the credible fear interview
in a nonadversarial manner, separate
and apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful informa-
tion bearing on whether the alien can
establish a credible fear of persecution
or torture. The information provided
during the interview may form the
basis of an asylum application pursu-
ant to paragraph (f) of this section and
§208.3(a)(2). The asylum officer shall
conduct the interview as follows:

(1) If the officer conducting the inter-
view determines that the alien is un-
able to participate effectively in the
interview because of illness, fatigue, or
other impediments, the officer may re-
schedule the interview.
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