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no judicial appeal or review of any ac-
tion, decision, or claim raised under
the Convention or that section, except
as part of the review of a final order of
removal pursuant to section 242 of the
Act; provided however, that any appeal
or petition regarding an action, deci-
sion, or claim under the Convention or
under section 2242 of the Foreign Af-
fairs Reform and Restructuring Act of
1998 shall not be deemed to include or
authorize the consideration of any ad-
ministrative order or decision, or por-
tion thereof, the appeal or review of
which is restricted or prohibited by the
Act.

(2) Except as otherwise expressly pro-
vided, nothing in this paragraph shall
be construed to create a private right
of action or to authorize the consider-
ation or issuance of administrative or
judicial relief.

[64 FR 8490, Feb. 19, 1999; 64 FR 13881, Mar. 23,
1999, as amended at 85 FR 80389, Dec. 11, 2020]

§208.19 Decisions.

The decision of an asylum officer to
grant or to deny asylum or to refer an
asylum application, in accordance with
§208.14(b) or (c), shall be communicated
in writing to the applicant. Pursuant
to §208.9(d), an applicant must appear
in person to receive and to acknowl-
edge receipt of the decision to grant or
deny asylum, or to refer an asylum ap-
plication unless, in the discretion of
the asylum office director, service by
mail is appropriate. A letter commu-
nicating denial of asylum or referral of
the application shall state the basis for
denial or referral and include an assess-
ment of the applicant’s credibility.

[656 FR 76136, Dec. 6, 2000]

§208.20 Determining if an asylum ap-
plication is frivolous.

(a) For applications filed on or after
April 1, 1997, and before January 11,
2021, an applicant is subject to the pro-
visions of section 208(d)(6) of the Act
only if the alien received the notice re-
quired by section 208(d)(4)(A) of the Act
and a final order by an immigration
judge or the Board of Immigration Ap-
peals specifically finds that the alien
knowingly filed a frivolous asylum ap-
plication. An application is frivolous if:

§208.20

(1) Any of the material elements in
the asylum application is deliberately
fabricated, and the immigration judge
or the Board is satisfied that the appli-
cant, during the course of the pro-
ceedings, has had sufficient oppor-
tunity to account for any discrepancies
or implausible aspects of the claim.

(2) Paragraphs (b) through (f) of this
section shall only apply to applications
filed on or after January 11, 2021.

(b) For applications filed on or after
January 11, 2021, an asylum officer may
determine that the applicant know-
ingly filed a frivolous asylum applica-
tion and may refer the applicant to an
immigration judge on that basis, so
long as the applicant has received the
notice required by section 208(d)(4)(A)
of the Act. For any application referred
to an immigration judge, an asylum of-
ficer’s determination that an applica-
tion is frivolous will not render an ap-
plicant permanently ineligible for im-
migration benefits unless an immigra-
tion judge or the Board makes a find-
ing of frivolousness as described in
paragraph 1208.20(c).

(c) For applications filed on or after
January 11, 2021, an asylum application
is frivolous if it:

(1) Contains a fabricated material
element;

(2) Is premised upon false or fab-
ricated evidence unless the application
would have been granted without the
false or fabricated evidence;

(3) Is filed without regard to the mer-
its of the claim; or

(4) Is clearly foreclosed by applicable
law.

(d) If the alien has been provided the
warning required by section 208(d)(4)(A)
of the Act, he or she need not be given
any additional or further opportunity
to account for any issues with his or
her claim prior to the entry of a frivo-
lousness finding.

(e) An asylum application may be
found frivolous even if it was untimely
filed.

(f) A withdrawn asylum application
may also be found frivolous unless:

(1) The alien wholly disclaims the ap-
plication and withdraws it with preju-
dice;
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§208.21

(2) The alien is eligible for and agrees
to accept voluntary departure for a pe-
riod of no more than 30 days pursuant
to section 240B(a) of the Act;

(3) The alien withdraws any and all
other applications for relief or protec-
tion with prejudice; and

(4) The alien waives his right to ap-
peal and any rights to file, for any rea-
son, a motion to reopen or reconsider.

(g) For purposes of this section, a
finding that an alien knowingly filed a
frivolous asylum application shall not
preclude the alien from seeking with-
holding of removal under section
241(b)(3) of the Act or protection under
the regulations issued pursuant to the
Convention Against Torture’s imple-
menting legislation.

[85 FR 80389, Dec. 11, 2020]

§208.21 Admission of
spouse and children.

(a) Eligibility. In accordance with sec-
tion 208(b)(3) of the Act, a spouse, as
defined in section 101(a)(35) of the Act,
8 U.S.C. 1101(a)(3b), or child, as defined
in section 101(b)(1) of the Act, also may
be granted asylum if accompanying, or
following to join, the principal alien
who was granted asylum, unless it is
determined that the spouse or child is
ineligible for asylum under section
208(b)(2)(A)(), (ii), (dii), (iv) or (v) of the
Act for applications filed on or after
April 1, 1997, or under §208.13(c)(2)(1)(A),
(C), (D), (BE), or (F) for applications
filed before April 1, 1997.

(b) Relationship. The relationship of
spouse and child as defined in sections
101(a)(35) and 101(b)(1) of the Act must
have existed at the time the principal
alien’s asylum application was ap-
proved and must continue to exist at
the time of filing for accompanying or
following-to-join benefits and at the
time of the spouse or child’s subse-
quent admission to the United States.
If the asylee proves that the asylee is
the parent of a child who was born
after asylum was granted, but who was
in utero on the date of the asylum
grant, the child shall be eligible to ac-
company or follow-to-join the asylee.
The child’s mother, if not the principal
asylee, shall not be eligible to accom-
pany or follow-to-join the principal
asylee unless the child’s mother was
the principal asylee’s spouse on the

the asylee’s
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date the principal asylee was granted
asylum.

(c) Spouse or child in the United States.
When a spouse or child of an alien
granted asylum is in the United States,
but was not included in the asylee’s
benefit request, the asylee may request
accompanying or following-to-join ben-
efits for his or her spouse or child, by
filing for each qualifying family mem-
ber a Request for Refugee/Asylee Rel-
ative, with supporting evidence, and in
accordance with the form instructions,
regardless of the status of that spouse
or child in the United States. A sepa-
rate Request for Refugee/Asylee Rel-
ative must be filed by the asylee for
each qualifying family member within
two years of the date in which he or
she was granted asylum status, unless
it is determined by USCIS that this pe-
riod should be extended for humani-
tarian reasons. Upon approval of the
Request for Refugee/Asylee Relative,
USCIS will notify the asylee of such
approval. Employment will be author-
ized incident to status. To demonstrate
employment authorization, USCIS will
issue a document reflecting the deriva-
tive’s current status as an asylee, or
the derivative may apply, under 8 CFR
274a.12(a), for employment authoriza-
tion. The approval of the Request for
Refugee/Asylee Relative will remain
valid for the duration of the relation-
ship to the asylee and, in the case of a
child, while the child is under 21 years
of age and unmarried, provided also
that the principal’s status has not been
revoked. However, the approved Re-
quest for Refugee/Asylee Relative will
cease to confer immigration benefits
after it has been used by the bene-
ficiary for admission to the United
States as a derivative of an asylee.

(d) Spouse or child outside the United
States. When a spouse or child of an
alien granted asylum is outside the
United States, the asylee may request
accompanying or following-to-join ben-
efits for his or her spouse or child(ren)
by filing a separate Request for Ref-
ugee/Asylee Relative for each quali-
fying family member in accordance
with the form instructions. A separate
Request for Refugee/Asylee Relative
for each qualifying family member
must be filed within two years of the
date in which the asylee was granted
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