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inability to pay, he or she shall not
deny a fee waiver due to the cost of ad-
ministering the TPS program.

(e) For purposes of this section, the
following documentation shall be re-
quired:

(1) The applicant seeking a fee waiver
must submit an affidavit, under pen-
alty of perjury, setting forth informa-
tion to establish that he or she satis-
fies the requirements of this section.
The affidavit shall individually list:

(i) The applicant’s monthly gross in-
come from each source for each of the
three months prior to the filing of the
fee waiver request;

(ii) All assets owned, possessed, or
controlled by the applicant or by his or
her dependents;

(iii) The applicant’s essential month-
ly expenditures, itemized for each of
the three months prior to the filing of
the fee waiver request, including essen-
tial extraordinary expenditures; and

(iv) The applicant’s dependents in the
United States, his or her relationship
to those dependents, the dependents’
ages, any income earned or received by
those dependents, and the street ad-
dress of each dependent’s place of resi-
dence.

(2) The applicant may also submit
other documentation tending to sub-
stantiate his or her inability to pay.

(f) If the adjudicating officer con-
cludes based upon the totality of their
circumstances that the information
presented in the affidavit and in any
other additional documentation is in-
accurate or insufficient, the adjudi-
cating officer may require that the ap-
plicant submit the following additional
documents prior to the adjudication of
a fee waiver:

(1) The applicant’s employment
records, pay stubs, W-2 forms, letter(s)
from employer(s), and proof of filing of
a local, state, or federal income tax re-
turn. The same documents may also be
required from the applicant’s depend-
ents in the United States.

(2) The applicant’s rent receipts, bills
for essential utilities (for example, gas,
electricity, telephone, water), food,
medical expenses, and receipts for
other essential expenditures.

(3) Documentation to show all assets
owned, possessed, or controlled by the
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applicant or by dependents of the appli-
cant.

(4) BEvidence of the applicant’s living
arrangements in the United States (liv-
ing with relative, living in his or her
own house or apartment, etc.), and evi-
dence of whether his or her spouse,
children, or other dependents are resid-
ing in his or her household in the
United States.

(5) Evidence of the applicant’s essen-
tial extraordinary expenditures or
those of his or her dependents residing
in the United States.

(g) The adjudicating officer must
consider the totality of the informa-
tion submitted in each case before re-
quiring additional information or ren-
dering a final decision.

(h) All documents submitted by the
applicant or required by the adjudi-
cating officer in support of a fee waiver
request are subject to verification by
the Service.

(i) In requiring additional informa-
tion, the adjudicating officer should
consider that some applicants may
have little or no documentation to sub-
stantiate their claims. An adjudicating
officer may accept other evidence, such
as an affidavit from a member of the
community of good moral character,
but only if the applicant provides an
affidavit stating that more direct docu-
mentary evidence in unavailable.

[67 FR 34507, Aug. b, 1992. Redesignated at 62
FR 10367, 10382, Mar. 6, 1997, as amended at 85
FR 82794, Dec. 18, 2020]
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EDITORIAL NOTE: Nomenclature changes to
part 1245 appear at 68 FR 9846, Feb. 28, 2003,
and 68 FR 10357, Mar. 5, 2003.

§1245.1 Eligibility.

(a) General. Any alien who is phys-
ically present in the United States, ex-
cept for an alien who is ineligible to
apply for adjustment of status under
paragraph (b) or (c) of this section,
may apply for adjustment of status to
that of a lawful permanent resident of
the United States if the applicant is el-
igible to receive an immigrant visa and
an immigrant visa is immediately
available at the time of filing of the
application. A special immigrant de-
scribed under section 101(a)(27)(J) of
the Act shall be deemed, for the pur-
pose of applying the adjustment to sta-
tus provisions of section 245(a) of the
Act, to have been paroled into the
United States, regardless of the actual

in S non-

of certain
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method of entry into the TUnited
States.

(b) Restricted aliens. The following
categories of aliens are ineligible to
apply for adjustment of status to that
of a lawful permanent resident alien
under section 245 of the Act, unless the
alien establishes eligibility under the
provisions of section 245(i) of the Act
and §1245.10, is not included in the cat-
egories of aliens prohibited from apply-
ing for adjustment of status listed in
§1245.1(c), is eligible to receive an im-
migrant visa, and has an immigrant
visa immediately available at the time
of filing the application for adjustment
of status:

(1) Any alien who entered the United
States in transit without a visa;

(2) Any alien who, on arrival in the
United States, was serving in any ca-
pacity on board a vessel or aircraft or
was destined to join a vessel or aircraft
in the United States to serve in any ca-
pacity thereon;

(3) Any alien who was not admitted
or paroled following inspection by an
immigration officer;

(4) Any alien who, on or after Janu-
ary 1, 1977, was employed in the United
States without authorization prior to
filing an application for adjustment of
status. This restriction shall not apply
to an alien who is:

(i) An immediate relative as defined
in section 201(b) of the Act;

(ii) A special immigrant as defined in
section 101(a)(27)(H) or (J) of the Act;

(iii) Eligible for the benefits of Public
Law 101-238 (the Immigration Nursing
Relief Act of 1989) and files an applica-
tion for adjustment of status on or be-
fore October 17, 1991; or

(iv) Eligible for the benefits of Public
Law 101-238 (the Immigration Nursing
Relief Act of 1989), and has not entered
into or continued in unauthorized em-
ployment on or after November 29, 1990.

(5) Any alien who on or after Novem-
ber 6, 1986 is not in lawful immigration
status on the date of filing his or her
application for adjustment of status,
except an applicant who is an imme-
diate relative as defined in section
201(b) or a special immigrant as defined
in section 101(a)(27) (H), (1), or (J).

(6) Any alien who files an application
for adjustment of status on or after No-
vember 6, 1986, who has failed (other
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than through no fault of his or her own
or for technical reasons) to maintain
continuously a lawful status since
entry into the United States, except an
applicant who is an immediate relative
as defined in section 201(b) of the Act
or a special immigrant as defined in
section 101(a)(27) (H), (I), or (J) of the
Act;

(7) Any alien admitted as a visitor
under the visa waiver provisions of 8
CFR 212.1(e) or (q), other than an im-
mediate relative as defined in section
201(b) of the Act;

(8) Any alien admitted as a Visa
Waiver Pilot Program visitor under the
provisions of section 217 of the Act and
part 217 of 8 CFR chapter I other than
an immediate relative as defined in
section 201(b) of the Act;

(9) Any alien who seeks adjustment
of status pursuant to an employment-
based immigrant visa petition under
section 203(b) of the Act and who is not
maintaining a lawful nonimmigrant
status at the time he or she files an ap-
plication for adjustment of status; and

(10) Any alien who was ever employed
in the United States without the au-
thorization of the Service or who has
otherwise at any time violated the
terms of his or her admission to the
United States as a nonimmigrant, ex-
cept an alien who is an immediate rel-
ative as defined in section 201(b) of the
Act or a special immigrant as defined
in section 101(a)(27)(H), (1), (J), or (K) of
the Act. For purposes of this para-
graph, an alien who meets the require-
ments of §1274a.12(c)(9) of this chapter
shall not be deemed to have engaged in
unauthorized employment during the
pendency of his or her adjustment ap-
plication.

(c) Ineligible aliens. The following cat-
egories of aliens are ineligible to apply
for adjustment of status to that of a
lawful permanent resident alien under
section 245 of the Act:

(1) Any nonpreference alien who is
seeking or engaging in gainful employ-
ment in the United States who is not
the beneficiary of a valid individual or
blanket labor certification issued by
the Secretary of Labor or who is not
exempt from certification require-
ments under §1212.8(b) of this chapter;

(2) Except for an alien who is apply-
ing for residence under the provisions

8 CFR Ch. V (1-1-25 Edition)

of section 133 of the Immigration Act
of 1990, any alien who has or had the
status of an exchange visitor under sec-
tion 101(a)(15)(J) of the Act and who is
subject to the foreign residence re-
quirement of section 212(e) of the Act,
unless the alien has complied with the
foreign residence requirement or has
been granted a waiver of that require-
ment, under that section. An alien who
has been granted a waiver under sec-
tion 212(e)(iii) of the Act based on a re-
quest by a State Department of Health
(or its equivalent) under Pub. L. 103-416
shall be ineligible to apply for adjust-
ment of status under section 245 of the
Act if the terms and conditions speci-
fied in section 214(k) of the Act and
§1212.7(c)(9) of this chapter have not
been met;

(3) Any alien who has nonimmigrant
status under paragraph (15)(A), (15)(E),
or (15)(G) of section 101(a) of the Act, or
has an occupational status which
would, if the alien were seeking admis-
sion to the United States, entitle the
alien to nonimmigrant status under
those paragraphs, unless the alien first
executes and submits the written waiv-
er required by section 247(b) of the Act
and part 247 of 8 CFR chapter 1;

(4) Any alien who claims immediate
relative status under section 201(b) or
preference status under sections 203(a)
or 203(b) of the Act, unless the appli-
cant is the beneficiary of a valid unex-
pired visa petition filed in accordance
with part 204 of 8 CFR chapter 1;

(5) Any alien who is already an alien
lawfully admitted to the United States
for permanent residence on a condi-
tional basis pursuant to section 216 or
216A of the Act, regardless of any other
quota or non-quota immigrant visa
classification for which the alien may
otherwise be eligible;

(6) Any alien admitted to the United
States as a nonimmigrant defined in
section 101(a)(15)(K) of the Act, unless:

(i) In the case of a K-1 fianceé(e)
under section 101(a)(15)(K)(i) of the Act
or the K-2 child of a fianceé(e) under
section 101(a)(15)(K)(iii) of the Act, the
alien is applying for adjustment of sta-
tus based upon the marriage of the K-
1 fianceé(e) which was contracted with-
in 90 days of entry with the United
States citizen who filed a petition on
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behalf of the K-1 fianceé(e) pursuant to
§214.2(k) of 8 CFR chapter 1;

(ii) In the case of a K-3 spouse under
section 101(a)(15)(K)(ii) of the Act or
the K—-4 child of a spouse under section
101(a)(15)(K)(iii) of the Act, the alien is
applying for adjustment of status based
upon the marriage of the K-3 spouse to
the United States citizen who filed a
petition on behalf of the K-3 spouse
pursuant to §214.2(k) of 8 CFR chapter
I

(7) A nonimmigrant classified pursu-
ant to section 101(a)(15)(S) of the Act,
unless the nonimmigrant is applying
for adjustment of status pursuant to
the request of a law enforcement au-
thority, the provisions of section
101(a)(15)(S) of the Act, and 8 CFR
1245.11;

(8) Any alien who seeks to adjust sta-
tus based upon a marriage which oc-
curred on or after November 10, 1986,
and while the alien was in exclusion,
deportation, or removal proceedings, or
judicial proceedings relating thereto.

(i) Commencement of proceedings. The
period during which the alien is in de-
portation, exclusion, or removal pro-
ceedings or judicial proceedings relat-
ing thereto, commences:

(A) With the issuance of the Form I-
221, Order to Show Cause and Notice of
Hearing prior to June 20, 1991;

(B) With the filing of a Form I-221,
Order to Show Cause and Notice of
Hearing, issued on or after June 20,
1991, with the Immigration Court;

(C) With the issuance of Form I-122,
Notice to Applicant for Admission De-
tained for Hearing Before Immigration
Judge, prior to April 1, 1997,

(D) With the filing of a Form I-862,
Notice to Appear, with the Immigra-
tion Court, or

(E) With the issuance and service of
Form I-860, Notice and Order of Expe-
dited Removal.

(ii) Termination of proceedings. The pe-
riod during which the alien is in exclu-
sion, deportation, or removal pro-
ceedings, or judicial proceedings relat-
ing thereto, terminates:

(A) When the alien departs from the
United States while an order of exclu-
sion, deportation, or removal is out-
standing or before the expiration of the
voluntary departure time granted in
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connection with an alternate order of
deportation or removal;

(B) When the alien is found not to be
inadmissible or deportable from the
United States;

(C) When the Form I-122, I-221, I-860,
or I-862 is canceled;

(D) When proceedings are terminated
by the immigration judge or the Board
of Immigration Appeals; or

(E) When a petition for review or an
action for habeas corpus is granted by
a Federal court on judicial review.

(iii) FExemptions. This prohibition
shall no longer apply if:

(A) The alien is found not to be inad-
missible or deportable from the United
States;

(B) Form I-122, 1-221, 1-860, or I-862, is
canceled;

(C) Proceedings are terminated by
the immigration judge or the Board of
Immigration Appeals;

(D) A petition for review or an action
for habeas corpus is granted by a Fed-
eral court on judicial review;

(E) The alien has resided outside the
United States for 2 or more years fol-
lowing the marriage; or

(F) The alien establishes the mar-
riage is bona fide by providing clear
and convincing evidence that the mar-
riage was entered into in good faith
and in accordance with the laws of the
place where the marriage took place,
was not entered into for the purpose of
procuring the alien’s entry as an immi-
grant, and no fee or other consider-
ation was given (other than to an at-
torney for assistance in preparation of
a lawful petition) for the filing of a pe-
tition.

(iv) Request for exemption. No applica-
tion or fee is required to request the
exemption under section 245(e) of the
Act. The request must be made in writ-
ing and submitted with the Form I-485.
Application for Permanent Residence.
The request must state the basis for re-
questing consideration for the exemp-
tion and must be supported by docu-
mentary evidence establishing eligi-
bility for the exemption.

(v) Evidence to establish eligibility for
the bona fide marriage eremption. Sec-
tion 204(g) of the Act provides that cer-
tain visa petitions based upon mar-
riages entered into during deportation,
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exclusion or related judicial pro-
ceedings may be approved only if the
petitioner provides clear and con-
vincing evidence that the marriage is
bona fide. Evidence that a visa petition
based upon the same marriage was ap-
proved under the bona fide marriage
exemption to section 204(g) of the Act
will be considered primary evidence of
eligibility for the bona fide marriage
exemption provided in this part. The
applicant will not be required to sub-
mit additional evidence to qualify for
the bona fide marriage exemption pro-
vided in this part, unless the district
director determines that such addi-
tional evidence is needed. In cases
where the district director notifies the
applicant that additional evidence is
required, the applicant must submit
documentary evidence which clearly
and convincingly establishes that the
marriage was entered into in good faith
and not entered into for the purpose of
procuring the alien’s entry as an immi-
grant. Such evidence may include:

(A) Documentation showing
ownership of property;

(B) Lease showing joint tenancy of a
common residence;

(C) Documentation showing commin-
gling of financial resources;

(D) Birth certificates of children born
to the applicant and his or her spouse;

(B) Affidavits of third parties having
knowledge of the bona fides of the mar-
ital relationship, or

(F) Other documentation establishing
that the marriage was not entered into
in order to evade the immigration laws
of the United States.

(vi) Decision. An application for ad-
justment of status filed during the pro-
hibited period shall be denied, unless
the applicant establishes eligibility for
an exemption from the general prohibi-
tion.

(vii) Denials. The denial of an applica-
tion for adjustment of status because
the marriage took place during the
prohibited period shall be without prej-
udice to the consideration of a new ap-
plication or a motion to reopen a pre-
viously denied application, if deporta-
tion or exclusion proceedings are ter-
minated while the alien is in the
United States. The denial shall also be
without prejudice to the consideration
of a new application or motion to re-

joint
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open the adjustment of status applica-
tion, if the applicant presents clear and
convincing evidence establishing eligi-
bility for the bona fide marriage ex-
emption contained in this part.

(viii) Appeals. An application for ad-
justment of status to lawful permanent
resident which is denied by the district
director solely because the applicant
failed to establish eligibility for the
bona fide marriage exemption con-
tained in this part may be appealed to
the Associate Commissioner, Examina-
tions, in accordance with 8 CFR part
103. The appeal to the Associate Com-
missioner, Examinations, shall be the
single level of appellate review estab-
lished by statute.

(d) Definitions—(1) Lawful immigration
status. For purposes of section 245(c)(2)
of the Act, the term ‘‘lawful immigra-
tion status’ will only describe the im-
migration status of an individual who
is:
(i) In lawful permanent resident sta-
tus;

(ii) An alien admitted to the United
States in nonimmigrant status as de-
fined in section 101(a)(15) of the Act,
whose initial period of admission has
not expired or whose nonimmigrant
status has been extended in accordance
with part 214 of 8 CFR chapter I;

(iii) In refugee status under section
207 of the Act, such status not having
been revoked;

(iv) In asylee status under section 208
of the Act, such status not having been
revoked;

(v) In parole status which has not ex-
pired, been revoked or terminated; or

(vi) Eligible for the benefits of Public
Law 101-238 (the Immigration Nursing
Relief Act of 1989) and files an applica-
tion for adjustment of status on or be-
fore October 17, 1991.

(2) No fault of the applicant or for tech-
nical reasons. The parenthetical phrase
other than through no fault of his or her
own or for technical reasons shall be lim-
ited to:

(i) Inaction of another individual or
organization designated by regulation
to act on behalf of an individual and
over whose actions the individual has
no control, if the inaction is acknowl-
edged by that individual or organiza-
tion (as, for example, where a des-
ignated school official certified under
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§214.2(f) of 8 CFR chapter I or an ex-
change program sponsor under §214.2(j)
of 8 CFR chapter I did not provide re-
quired notification to the Service of
continuation of status, or did not for-
ward a request for continuation of sta-
tus to the Service); or

(ii) A technical violation resulting
from inaction of the Service (as for ex-
ample, where an applicant establishes
that he or she properly filed a timely
request to maintain status and the
Service has not yet acted on that re-
quest). An individual whose refugee or
asylum status has expired through pas-
sage of time, but whose status has not
been revoked, will be considered to
have gone out of status for a technical
reason.

(iii) A technical violation caused by
the physical inability of the applicant
to request an extension of non-
immigrant stay from the Service ei-
ther in person or by mail (as, for exam-
ple, an individual who is hospitalized
with an illness at the time non-
immigrant stay expires). The expla-
nation of such a technical violation
shall be accompanied by a letter ex-
plaining the circumstances from the
hospital or attending physician.

(iv) A technical violation resulting
from the Service’s application of the
maximum five/six year period of stay
for certain H-1 nurses only if the appli-
cant was subsequently reinstated to H-
1 status in accordance with the terms
of Public Law 101-656 (Immigration
Amendments of 1988).

(3) Effect of departure. The departure
and subsequent reentry of an indi-
vidual who was employed without au-
thorization in the United States after
January 1, 1977 does not erase the bar
to adjustment of status in section
245(c)(2) of the Act. Similarly, the de-
parture and subsequent reentry of an
individual who has not maintained a
lawful immigration status on any pre-
vious entry into the United States does
not erase the bar to adjustment of sta-
tus in section 245(c)(2) of the Act for
any application filed on or after No-
vember 6, 1986.

(e) Special categories—(1) Alien medical
graduates. Any alien who is a medical
graduate qualified for special immi-
grant classification under section
101(a)(27)(H) of the Act and is the bene-
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ficiary of an approved petition as re-
quired under section 204(a)(1)(E)({) of
the Act is eligible for adjustment of
status. An accompanying spouse and
children also may apply for adjustment
of status under this section. Tem-
porary absences from the United States
for 30 days or less, during which the ap-
plicant was practicing or studying
medicine, do not interrupt the contin-
uous presence requirement. Temporary
absences authorized under the Serv-
ice’s advance parole procedures will
not be considered interruptive of con-
tinuous presence when the alien applies
for adjustment of status.

(2) Adjustment of certain nurses who
were in H-1 nonimmigrant status on Sep-
tember 1, 1989 (Pub. L. 101-238)—(1) Eligi-
bility. An alien is eligible to apply for
adjustment of status without regard to
the numerical limitations of sections
201 and 202 of the Act if:

(A) The applicant was admitted to
the United States in, or had been
granted a change of status to, non-
immigrant status under section
101(a)(15)(H)(i) of the Act on or before
September 1, 1989, to perform services
as a registered nurse (regardless of the
date upon which the applicant’s au-
thorization to remain in the United
States expired or will expire), and the
applicant had not thereafter been
granted a change to status to any other
nonimmigrant classification prior to
September 1, 1989,

(B) The applicant has been employed
in the United States as a registered
nurse for an aggregate of three years
prior to the date of application for ad-
justment of status,

(C) The applicant’s continued em-
ployment as a registered nurse meets
the standards established for certifi-
cation described in section
212(a)(5)(A)(i) of the Act,

(D) The applicant is the beneficiary
of:

(I) A valid, unexpired visa petition
filed prior to October 1, 1991, which has
been approved to grant the applicant
preference status under section 202(a)
(3) or (6) of the Act (as in effect prior to
October 1, 1991), and is deemed by oper-
ation of the automatic conversion pro-
visions of section 4 of Public Law 102-
110 (the Armed Forces Immigration Ad-
justment Act of 1991), to be effective to
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grant the applicant preference status
under section 203(b) (2) or (3) of the Act
(as in effect on and after October 1,
1991) because of his or here occupation
as a registered nurse, provided the ap-
plication for adjustment of status is
approved no later than October 1, 1993,
or

(2) A valid, unexpired visa petition
filed on or after October 1, 1991, which
has been approved to grant the appli-
cant preference, status under section
203(b) (1), (2), or (3) of this Act (as in ef-
fect on and after October 1, 1991) be-
cause of his or her occupation as a reg-
istered nurse, and

(E) The applicant properly files an
application for adjustment of status
under the provisions of section 245 of
the Act.

(ii) Application period. To benefit
from the provisions of Public Law 101-
238, an alien must properly file an ap-
plication for adjustments of status
under section 245 of the Act on or be-
fore March 20, 1995.

(iii) Application. An applicant for the
benefits of Public Law 101-238 must file
an application for adjustment of status
on Form I-485, accompanied by the fee
and supporting documents described in
§1245.2 of this part. Beneficiaries of
Public Law 101-238 must also submit:

(A) Evidence that the applicant is the
beneficiary of:

(I) A valid, unexpired visa petition
filed prior to October 1, 1991, which has
been approved to grant the applicant
preference status under section 203(a)
(3) or (6) of the Act (as in effect prior to
October 1, 1991) and is deemed by oper-
ation of the automatic conversion pro-
visions of section 4 of Public Law 101-
110 to be effective to grant the appli-
cant preference status under section
203(b) (2) or (3) of the Act (as in effect
on and after October 1, 1991) because of
his or her occupation as a registered
nurse, provided the application for ad-
justment of status is approved no later
than October 1, 1993, or

(2) A valid, unexpired visa petition
filed on or after October 1, 1991, which
has been approved to grant the appli-
cant preference status under section
203(b) (1), (2), or (3) of the Act (as in ef-
fect on and after October 1, 1991) be-
cause of his or her occupation as a reg-
istered nurse, and
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(B) A request, made on Form ETA 750
submitted in duplicate, for a deter-
mination by the district director that
the alien is qualified for and will en-
gage in the occupation of registered
nurse, as currently listed on Schedule
A (20 CFR part 656),

(C) Evidence showing that the appli-
cant has been employed in the United
States as a registered nurse for an ag-
gregate of three years prior to the date
the application for adjustment of sta-
tus is filed, in the form of:

(I) Letters from employers stating
the beginning and ending dates of em-
ployment as a registered nurse, or

(2) Other evidence of employment as
a registered nurse, such as pay receipts
supported by affidavits of co-workers,
which is accompanied by evidence that
the nurse has made reasonable efforts
to obtain employment letter(s), but has
been unable to do so because the cur-
rent or former employer refuses to
issue the letter or has gone out of busi-
ness,

(D) Evidence that the applicant was
licensed, either temporarily or perma-
nently, as a registered nurse during all
periods of qualifying employment, and

(E) Evidence which establishes that
the applicant was in the United States
in H-1 nonimmigrant status for the
purpose of performing services as a reg-
istered nurse on September 1, 1989.

(iv) Effect of section 245(c)(2). An ap-
plicant for the benefits of the adjust-
ment of status provisions of Public
Law 101-238 must establish eligibility
for adjustment of status under all pro-
visions of section 245 unless those pro-
visions have specifically been waived.

(A) Application for adjustment of status
filed on or before October 17, 1991. An ap-
plicant who qualifies for the benefits of
Public Law 101-238, who properly files
an application for adjustment of status
on or before October 17, 1991, may be
granted adjustment of status even
though the alien has engaged or is en-
gaging in unauthorized employment.
For purposes of adjustment of status,
the applicant will be considered to
have continuously maintained a lawful
nonimmigrant status throughout his or
her stay in the United States as a non-
immigrant and to be in lawful non-
immigrant status at the time the ap-
plication is filed.
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(B) Application for adjustment of status
filed after October 17, 1991. An alien who
files an application for adjustment of
status after October 17, 1991, will not
automatically be considered as having
maintained lawful nonimmigrant sta-
tus. An alien who files for adjustment
after this date will be subject to the
statutory bar of section 245(c)(2) of the
Act and will be ineligible to apply for
adjustment of status if he or she has
failed to continuously maintain lawful
nonimmigrant status (other than
through no fault of his or her own or
for technical reasons); if he or she was
not in lawful nonimmigrant status at
the time the application was filed; or if
he or she was employed without au-
thorization on or after November 29,
1990. Unauthorized employment which
has been waived as a basis for ineligi-
bility for adjustment of status may not
be used as the basis of a determination
that the applicant is ineligible for ad-
justment of status due to failure to
continuously maintain lawful non-
immigrant status.

(C) Motions to reopen. Public Law 101-
649 (the Immigration Act of 1990),
which became law on November 29,
1990, retroactively amended Public Law
101-238 (the Immigration Nursing Re-
lief Act of 1989). An alien whose appli-
cation for adjustment of status under
the provisions of Public Law 101-238
was denied by the district director be-
fore November 29, 1990, because of un-
authorized employment, failure to con-
tinuously maintain a lawful non-
immigrant status, or not being in law-
ful immigration status at the time of
filing, may file a motion to reopen the
adjustment application. The motion to
reopen must be made in accordance
with the provisions of 8 CFR 103.5. The
district director will reopen the appli-
cation for adjustment of status and
enter a new decision based upon the
provisions of Public Law 101-238, as
amended by Public Law 101-649. Any
other alien whose application for ad-
justment of status was denied may file
a motion to reopen or reconsider in ac-
cordance with normal statutory and
regulatory provisions.

(v) Description of qualifying employ-
ment. Qualifying employment as a reg-
istered nurse may have taken place at
any time before the alien files the ap-
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plication for adjustment of status. It
may have occurred before, on, or after
the enactment of Public Law 101-238.
All qualifying employment must have
occurred in the United States. The
qualifying employment as a registered
nurse may have occurred while the
alien was in any immigration status,
provided that the alien had been admit-
ted in or changed to H-1 status for the
purpose of performing services as a reg-
istered nurse on or before September 1,
1989, and had not thereafter changed
from H-1 status to any other status be-
fore September 1, 1989. The employ-
ment need not have been continuous,
provided the applicant can establish
that he or she engaged in qualifying
employment for a total of three or
more years. Qualifying employment
may include periods when the appli-
cant possessed a provisional, tem-
porary, interim, or other permit or li-
cense authorizing the applicant to per-
form services as a registered nurse;
provided the license or permit was
issued or recognized by the State Board
of Nursing of the state in which the
employment was performed. Qualifying
employment may not include periods
when the applicant performed duties as
a registered nurse in violation of any
state law regulating the employment
of registered nurses in that state.

(vi) Effect of enactment on spouse or
child—(A) Spouse or child accompanying
principal alien. The accompanying
spouse or child of an applicant for ad-
justment of status who benefits from
Public Law 101-238, may also apply for
adjustment of status. All benefits and
limitations of this section, including
those resulting from the implementa-
tion of the adjustment of status provi-
sions of section 162(f) of Public Law
101-649, apply equally to the principal
applicant and his or her accompanying
spouse or child.

(B) Spouse or child residing outside the
United States or ineligible for adjustment
of status. A spouse or child who is ineli-
gible to apply for adjustment of status
as an accompanying spouse or child is
not immediately eligible for issuance
of an immigrant visa under the provi-
sions of Public Law 101-238. However,
the spouse or child may be eligible for
visa issuance under other provisions of
the Act.
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(1) Existing relationship. A spouse or
child acquired by the principal alien
prior to the approval of the principal’s
adjustment of status application may
be accorded the derivative priority
date and preference category of the
principal alien. The spouse or child
may use the priority date and category
when it becomes current, in accordance
with existing limitations outlined in
sections 201 and 202 of the Act. The pri-
ority date is not considered imme-
diately available for these family mem-
bers under Public Law 101-238.

(2) Relationship entered into after ad-
justment of status is approved. An alien
who acquires lawful permanent resi-
dence under the provisions of Public
Law 101-238 may file a petition under
section 204 of the Act for an alien
spouse, unmarried son or unmarried
daughter in accordance with existing
laws and regulations. The priority date
is not considered immediately avail-
able for these family members under
Public Law 101-238.

(3) Special immigrant juveniles. Any
alien qualified for special immigrant
classification under section
101(a)(27)(J) of the Act shall be deemed,
for the purpose of section 245(a) of the
Act, to have been paroled into the
United States, regardless of the alien’s
actual method of entry into the United
States. Neither the provisions of sec-
tion 245(c)(2) nor the exclusion provi-
sions of sections 212(a)(4), (5)(A), or
(T)(A) of the Act shall apply to a quali-
fied special immigrant under section
101(a)(27)(J) of the Act. The exclusion
provisions of sections 212(a)(2)(A),
(2)(B), (2)(C) (except for so much of
such paragraph as related to a single
offense of simple possession of 30 grams
or less of marijuana), (3)(A), 3)(B),
(3)(C), or (3)(E) of the Act may not be
waived. Any other exclusion provision
may be waived on an individual basis
for humanitarian purposes, family
unity, or when it is otherwise in the
public interest; however, the relation-
ship between the alien and the alien’s
natural parents or prior adoptive par-
ents shall not be considered a factor in
a discretionary waiver determination.

(f) Concurrent applications to overcome
grounds of inadmissibility. Except as pro-
vided in 8 CFR parts 1235 and 1249, an
application under this part shall be the

8 CFR Ch. V (1-1-25 Edition)

sole method of requesting the exercise
of discretion under sections 212(g), (h),
(1), and (k) of the Act, as they relate to
the inadmissibility of an alien in the
United States. No fee is required for fil-
ing an application to overcome the
grounds of inadmissibility of the Act if
filed concurrently with an application
for adjustment of status under the pro-
visions of the Act of October 28, 1977,
and of this part.

(g) Availability of immigrant visas
under section 245 and priority dates—(1)
Availability of immigrant visas under sec-
tion 245. An alien is ineligible for the
benefits of section 245 of the Act unless
an immigrant visa is immediately
available to him or her at the time the
application is filed. If the applicant is
a preference alien, the current Depart-
ment of State Bureau of Consular Af-
fairs Visa Bulletin will be consulted to
determine whether an immigrant visa
is immediately available. An immi-
grant visa is considered available for
accepting and processing the applica-
tion Form I-485 is the preference cat-
egory applicant has a priority date on
the waiting list which is earlier than
the date shown in the Bulletin (or the
Bulletin shows that numbers for visa
applicants in his or her category are
current). An immigrant visa is also
considered immediately available if the
applicant establishes eligibility for the
benefits of Public Law 101-238. Informa-
tion concerning the immediate avail-
ability of an immigrant visa may be
obtained at any Service office.

(2) Priority dates. The priority date of
an applicant who is seeking the allot-
ment of an immigrant visa number
under one of the preference classes
specified in section 203(a) or 203(b) of
the Act by virtue of a valid visa peti-
tion approved in his or her behalf shall
be fixed by the date on which such ap-
proved petition was filed.

(h) Conditional basis of status. When-
ever an alien spouse (as defined in sec-
tion 216(g)(1) of the Act), an alien son
or daughter (as defined in section
216(2)(2) of the Act), an alien entre-
preneur (as defined in section 216A(f)(1)
of the Act), or an alien spouse or child
(as defined in section 216A(f)(2) of the
Act) is granted adjustment of status to
that of lawful permanent residence, the
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alien shall be considered to have ob-
tained such status on a conditional
basis subject to the provisions of sec-
tion 216 or 216A of the Act, as appro-
priate.

(i) Adjustment of status from K-3/K—4
status. An alien admitted to the United
States as a K-3 under section
101(a)(15)(K)(ii) of the Act may apply
for adjustment of status to that of a
permanent resident pursuant to section
245 of the Act at any time following the
approval of the Form I-130 petition
filed on the alien’s behalf, by the same
citizen who petitioned for the alien’s
K-3 status. An alien admitted to the
United States as a K-4 under section
101(a)(15)(K)(iii) of the Act may apply
for adjustment of status to that of per-
manent residence pursuant to section
245 of the Act at any time following the
approval of the Form I-130 petition
filed on the alien’s behalf, by the same
citizen who petitioned for the alien’s
parent’s K-3 status. Upon approval of
the application, the director shall
record his or her lawful admission for
permanent residence in accordance
with that section and subject to the
conditions prescribed in section 216 of
the Act. An alien admitted to the U.S.
as a K-3/K-4 alien may not adjust to
that of permanent resident status in
any way other than as a spouse or child
of the U.S. citizen who originally filed
the petition for that alien’s K-3/K-4
status.

(Title I of Pub. L. 95-145 enacted Oct. 28, 1977
(91 Stat. 1223), sec. 103 of the Immigration
and Nationality Act (8 U.S.C. 1103). Interpret
or apply secs. 101, 212, 242 and 245 (8 U.S.C.
1101, 1182, 1252 and 1255))

[30 FR 14778, Nov. 30, 1965]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1245.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§1245.2 Application.

(a)General—(1) Jurisdiction—(i) In Gen-
eral. In the case of any alien who has
been placed in deportation proceedings
or in removal proceedings (other than
as an arriving alien), the immigration
judge hearing the proceeding has exclu-
sive jurisdiction to adjudicate any ap-
plication for adjustment of status the
alien may file.

§1245.2

(ii) Arriving Aliens. In the case of an
arriving alien who is placed in removal
proceedings, the immigration judge
does not have jurisdiction to adju-
dicate any application for adjustment
of status filed by the arriving alien un-
less:

(A) The alien properly filed the appli-
cation for adjustment of status with
USCIS while the arriving alien was in
the United States;

(B) The alien departed from and re-
turned to the United States pursuant
to the terms of a grant of advance pa-
role to pursue the previously filed ap-
plication for adjustment of status;

(C) The application for adjustment of
status was denied by USCIS; and

(D) DHS placed the arriving alien in
removal proceedings either upon the
arriving alien’s return to the United
States pursuant to the grant of ad-
vance parole or after USCIS denied the
application.

(2) Proper filing of application—()
Under section 245. (A) An immigrant
visa must be immediately available in
order for an alien to properly file an
adjustment application under section
245 of the Act See §1245.1(g)(1) to deter-
mine whether an immigrant visa is im-
mediately available.

(B) If, at the time of filing, approval
of a visa petition filed for classification
under section 201(b)(2)(A)(i), section
203(a) or section 203(b)(1), (2) or (3) of
the Act would make a visa imme-
diately available to the alien bene-
ficiary, the alien beneficiary’s adjust-
ment application will be considered
properly filed whether submitted con-
currently with or subsequent to the
visa petition, provided that it meets
the filing requirements contained in
parts 103 of 8 CFR chapter I and 1245 of
this chapter. For any other classifica-
tion, the alien beneficiary may file the
adjustment application only after the
Service has approved the visa petition.

(C) A visa petition and an adjustment
application are concurrently filed only
if:

(I) The visa petitioner and adjust-
ment applicant each file their respec-
tive form at the same time, bundled to-
gether within a single mailer or deliv-
ery packet, with the proper filing fees
on the same day and at the same Serv-
ice office, or;
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(2) the visa petitioner filed the visa
petition, for which a visa number has
become immediately available, on, be-
fore or after July 31, 2002, and the ad-
justment applicant files the adjust-
ment application, together with the
proper filing fee and a copy of the
Form I-797, Notice of Action, estab-
lishing the receipt and acceptance by
the Service of the underlying Form I-
140 visa petition, at the same Service
office at which the visa petitioner filed
the visa petition, or;

(3) The visa petitioner filed the visa
petition, for which a visa number has
become immediately available, on, be-
fore, or after July 31, 2002, and the ad-
justment applicant files the adjust-
ment application, together with proof
of payment of the filing fee with the
Service and a copy of the Form I-797
Notice of Action establishing the re-
ceipt and acceptance by the Service of
the underlying Form I-140 visa peti-
tion, with the Immigration Court or
the Board of Immigration Appeals
when jurisdiction lies under paragraph
(a)(1) of this section.

(i1) Under the Act of November 2, 1966.
An application for the benefits of sec-
tion 1 of the Act of November 2, 1966 is
not properly filed unless the applicant
was inspected and admitted or paroled
into the United States subsequent to
January 1, 1959. An applicant is ineli-
gible for the benefits of the Act of No-
vember 2, 1966 unless he or she has been
physically present in the United States
for one year (amended from two years
by the Refugee Act of 1980).

(3) Submission of documents—(i) Gen-
eral. A separate application shall be
filed by each applicant for benefits
under section 245, or the Act of Novem-
ber 2, 1966. Each application shall be
accompanied by an executed Form G-
325A, if the applicant has reached his
or her 14th birthday. Form G-325A
shall be considered part of the applica-
tion. An application under this part
shall be accompanied by the document
specified in the instructions which are
attached to the application.

(ii) Under section 245. An application
for adjustment of status is submitted
on Form I-485, Application for Perma-
nent Residence. The application must
be accompanied by the appropriate fee

8 CFR Ch. V (1-1-25 Edition)

as explained in the instructions to the
application.

(iii) Under section 245(i). An alien who
seeks adjustment of status under the
provisions of section 245(i) of the Act
must file Form 1-485, with the required
fee. The alien must also file Supple-
ment A to Form I-485, with any re-
quired additional sum.

(iv) Under the Act of November 2, 1966.
An application for adjustment of status
is made on Form I-485A. The applica-
tion must be accompanied by Form I-
643, Health and Human Services Statis-
tical Data Sheet. The application must
include a clearance from the local po-
lice jurisdiction for any area in the
United States when the applicant has
lived for six months or more since his
or her 14th birthday.

(4) Effect of departure—(i) General. The
effect of a departure from the United
States is dependent upon the law under
which the applicant is applying for ad-
justment.

(i1) Under section 245 of the Act. (A)
The departure from the United States
of an applicant who is under exclusion,
deportation, or removal proceedings
shall be deemed an abandonment of the
application constituting grounds for
termination of the proceeding by rea-
son of the departure. Except as pro-
vided in paragraph (a)(4)(ii)(B) and (C)
of this section, the departure of an ap-
plicant who is not under exclusion, de-
portation, or removal proceedings shall
be deemed an abandonment of the ap-
plication constituting grounds for ter-
mination of any pending application
for adjustment of status, unless the ap-
plicant was previously granted advance
parole by the Service for such ab-
sences, and was inspected upon return-
ing to the United States. If the adjust-
ment application of an individual
granted advance parole is subsequently
denied the individual will be treated as
an applicant for admission, and subject
to the provisions of section 212 and 235
of the Act.

(B) The travel outside of the United
States by an applicant for adjustment
who is not under exclusion, deporta-
tion, or removal proceedings shall not
be deemed an abandonment of the ap-
plication if he or she was previously
granted advance parole by the Service
for such absences, and was inspected
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and paroled upon returning to the
United States. If the adjustment of sta-
tus application of such individual is
subsequently denied, he or she will be
treated as an applicant for admission,
and subject to the provisions of section
212 and 235 of the Act.

(C) The travel outside of the United
States by an applicant for adjustment
of status who is not under exclusion,
deportation, or removal proceeding and
who is in lawful H-1 or L1 status shall
not be deemed an abandonment of the
application if, upon returning to this
country, the alien remains eligible for
H or L status, is coming to resume em-
ployment with the same employer for
whom he or she had previously been
authorized to work as an H-1 or L-1
nonimmigrant, and, is in possession of
a valid H or L visa (if required) and the
original I-797 receipt notice for the ap-
plication for adjustment of status. The
travel outside of the United States by
an applicant for adjustment of status
who is not under exclusion, deporta-
tion, or removal proceeding and who is
in lawful H-4 or L-2 status shall not be
deemed an abandonment of the applica-
tion if the spouse or parent of such
alien through whom the H-4 or L-2 sta-
tus was obtained is maintaining H-1 or
L-1 status and the alien remains other-
wise eligible for H-4 or L2 status, and,
the alien is in possession of a valid H-
4 or L2 visa (if required) and the origi-
nal copy of the I-797 receipt notice for
the application for adjustment of sta-
tus. The travel outside of the United
States by an applicant for adjustment
of status, who is not under exclusion,
deportation, or removal proceeding and
who is in lawful K-3 or K—4 status shall
not be deemed an abandonment of the
application if, upon returning to this
country, the alien is in possession of a
valid K-3 or K-4 visa and remains eligi-
ble for K-3 or K-4 status.

(D) The travel outside of the United
States by an applicant for adjustment
of status who is not under exclusion,
deportation, or removal proceeding and
who is in lawful V status shall not be
deemed an abandonment of the applica-
tion if, upon returning to this country,
the alien is admissible as a V non-
immigrant.

(iii) Under the Act of November 2, 1966.
If an applicant who was admitted or
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paroled subsequent to January 1, 1959,
later departs from the United States
temporarily with no intention of aban-
doning his or her residence, and is re-
admitted or paroled upon return, the
temporary absence shall be disregarded
for purposes of the applicant’s ‘‘last ar-
rival’’ into the United States in regard
to cases filed under section 1 of the Act
of November 2, 1966.

(5) Decision—(i) General. The appli-
cant shall be notified of the decision of
the director and, if the application is
denied, the reasons for the denial.

(ii) Under section 245 of the Act. If the
application is approved, the applicant’s
permanent residence shall be recorded
as of the date of the order approving
the adjustment of status. An applica-
tion for adjustment of status, as a pref-
erence alien, shall not be approved
until an immigrant visa number has
been allocated by the Department of
State, except when the applicant has
established eligibility for the benefits
of Public Law 101-238. No appeal lies
from the denial of an application by
the director, but the applicant, if not
an arriving alien, retains the right to
renew his or her application in pro-
ceedings under 8 CFR part 1240. Also,
an applicant who is a parolee and
meets the two conditions described in
§1245.2(a)(1) may renew a denied appli-
cation in proceedings under 8 CFR part
1240 to determine admissibility. At the
time of renewal of the application, an
applicant does not need to meet the
statutory requirement of section 245(c)
of the Act, or §1245.1(g), if, in fact,
those requirements were met at the
time the renewed application was ini-
tially filed with the director. Nothing
in this section shall entitle an alien to
proceedings under section 240 of the
Act who is not otherwise so entitled.

(iii) Under the Act of November 2, 1966.
If the application is approved, the ap-
plicant’s permanent residence shall be
recorded in accordance with the provi-
sions of section 1. No appeal lies from
the denial of an application by the di-
rector, but the applicant, if not an ar-
riving alien, retains the right to renew
his or her application in proceedings
under 8 CFR part 1240. Also, an appli-
cant who is a parolee and meets the
two conditions described in §1245.2(a)(1)
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may renew a denied application in pro-
ceedings under 8 CFR part 1240 to de-
termine admissibility.

(b) Application under section 2 of the
Act of November 2, 1966. An application
by a native or citizen of Cuba or by his
spouse or child residing in the United
States with him, who was lawfully ad-
mitted to the United States for perma-
nent residence prior to November 2,
1966, and who desires such admission to
be recorded as of an earlier date pursu-
ant to section 2 of the Act of November
2, 1966, shall be made on Form I-485A.
The application shall be accompanied
by the Permanent Resident Card, Form
I-151 or I-551, issued to the applicant in
connection with his lawful admission
for permanent residence, and shall be
submitted to the director having juris-
diction over the applicant’s place of
residence in the United States. The de-
cision on the application shall be made
by the director. No appeal shall lie
from his decision. If the application is
approved, the applicant will be fur-
nished with a replacement of his Form
I-151 or I-551 bearing the new date as of
which the lawful admission for perma-
nent residence has been recorded.

(c) Application under section 214(d) of
the Act. An application for permanent
resident status pursuant to section
214(d) of the Act shall be filed on Form
I-485 with the director having jurisdic-
tion over the applicant’s place of resi-
dence. A separate application shall be
filed by each applicant. If the applica-
tion is approved, the director shall
record the lawful admission of the ap-
plicant as of the date of approval. The
applicant shall be notified of the deci-
sion and, if the application is denied, of
the reasons therefor. No appeal shall
lie from the denial of an application by
the director but such denial shall be
without prejudice to the alien’s right
to renew his or her application in pro-
ceedings under 8 CFR part 240.

[30 FR 14778, Nov. 30, 1965]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1245.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

8 CFR Ch. V (1-1-25 Edition)

§1245.3 Adjustment of status under
section 13 of the Act of September
11, 1957, as amended.

Any application for benefits under
section 13 of the Act of September 11,
1957, as amended, must be filed on
Form I-485 with the director having ju-
risdiction over the applicant’s place of
residence. The benefits under section 13
are limited to aliens who were admit-
ted into the United States under sec-
tion 101, paragraphs (a)(15)(A)(),
(a)(15)(A)(1), (a)(15)(H({H), or
(a)(15)(G)(ii) of the Immigration and
Nationality Act who performed diplo-
matic or semi-diplomatic duties and to
their immediate families, and who es-
tablish that there are compelling rea-
sons why the applicant or the member
of the applicant’s immediate family is
unable to return to the country rep-
resented by the government which ac-
credited the applicant and that adjust-
ment of the applicant’s status to that
of an alien lawfully admitted for per-
manent residence would be in the na-
tional interest. Aliens whose duties
were of a custodial, clerical, or menial
nature, and members of their imme-
diate families, are not eligible for bene-
fits under section 13. In view of the an-
nual limitation of 50 on the number of
aliens whose status may be adjusted
under section 13, any alien who is
prima facie eligible for adjustment of
status to that of a lawful permanent
resident under another provision of law
shall be advised to apply for adjust-
ment pursuant to such other provision
of law. An applicant for the benefits of
section 13 shall not be subject to the
labor certification requirement of sec-
tion 212(a)(14) of the Immigration and
Nationality Act. The applicant shall be
notified of the decision and, if the ap-
plication is denied, of the reasons for
the denial and of the right to appeal
under the provisions of part 103 of this
chapter. Any applications pending with
the Service before December 29, 1981
must be resubmitted to comply with
the requirements of this section.

(Secs. 103, 245, of the Immigration and Na-
tionality Act, as amended; 71 Stat. 642, as
amended, sec. 17, Pub. L. 97-116, 95 Stat. 1619
(8 U.S.C. 1103, 1255, 1255b))

[47 FR 44238, Oct. 7, 1982, as amended at 59 FR
33905, July 1, 1994]
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§1245.4 Documentary requirements.

The provisions of part 1211 of this
chapter relating to the documentary
requirements for immigrants shall not
apply to an applicant under this part.

(Secs. 103, 214, 245 Immigration and Nation-
ality Act, as amended; (8 U.S.C. 1103, 1184, 8
U.S.C. 1255, Sec. 2, 96 Stat. 1157, 8 U.S.C. 1255
note))

[30 FR 14779, Nov. 30, 1965. Redesignated at 48
FR 4770, Feb. 3, 1983, and further redesig-
nated at 52 FR 6322, Mar. 3, 1982, and further
redesignated at 56 FR 49481, Oct. 2, 1991]

§1245.5 Medical examination.

Pursuant to section 232(b) of the Act,
an applicant for adjustment of status
shall be required to have a medical ex-
amination by a designated civil sur-
geon, whose report setting forth the
findings of the mental and physical
condition of the applicant, including
compliance with section 212(a)(1)(A)(ii)
of the Act, shall be incorporated into
the record. A medical examination
shall not be required of an applicant
for adjustment of status who entered
the United States as a nonimmigrant
spouse, fianceé, or fianceeé of a United
States citizen or the child of such an
alien as defined in section 101(a)(15)(K)
of the Act and §214.2(k) of 8 CFR chap-
ter I if the applicant was medically ex-
amined prior to, and as a condition of,
the issuance of the nonimmigrant visa;
provided that the medical examination
must have occurred not more than 1
year prior the date of application for
adjustment of status. Any applicant
certified under paragraphs (1)(A)(ii) or
(1)(A)(iii) of section 212(a) of the Act
may appeal to a Board of Medical Offi-
cers of the U.S. Public Health Service
as provided in section 234 of the Act
and part 1235 of this chapter.

[66 FR 49841, Oct. 2, 1991, as amended at 62 FR
10384, Mar. 6, 1997; 66 FR 42595, Aug. 14, 2001]

§1245.6 Interview.

Each applicant for adjustment of sta-
tus under this part shall be interviewed
by an immigration officer. This inter-
view may be waived in the case of a
child under the age of 14; when the ap-
plicant is clearly ineligible under sec-
tion 245(c) of the Act or §1245.1 of this
chapter; or when it is determined by

§1245.7

the Service that an interview is unnec-
essary.

[67 FR 49375, Nov. 2, 1992]

§1245.7 Adjustment of status of cer-
tain Soviet and Indochinese parol-
ees under the Foreign Operations
Appropriations Act for Fiscal Year
1990 (Pub. L. 101-167).

(a) Application. Each person applying
for benefits under section 599E of Pub-
lic Law 101-167 (103 Stat. 1195, 1263)
must file Form I-485, Application to
Register Permanent Residence or Ad-
just Status, with the director having
jurisdiction over the applicant’s place
of residence and must pay the appro-
priate filing and fingerprinting fee, as
prescribed in 8 CFR 103.7 and 8 CFR
103.17. Each application shall be accom-
panied by Form I-643, Health and
Human Services Statistical Data for
Refugee/Asylee Adjusting Status, and
the results of a medical examination
given in accordance with §1245.8. In ad-
dition, if the applicant has reached his
or her 14th birthday but is not over 79
years of age, the application shall be
accompanied by a completed Form G-
325A, Biographic Information, and the
applicant shall be fingerprinted on
Form FD-258, Applicant Card, as pre-
scribed in §103.2(e) of this chapter.

(b) Aliens eligible to apply for adjust-
ment. The benefits of this section shall
only apply to an alien who:

(1) Was a national of the Soviet
Union, Vietnam, Laos, or Cambodia,
and

(2) Was inspected and granted parole
into the United States during the pe-
riod beginning on August 15, 1988, and
ending on September 30, 1990, after
being denied refugee status.

(c) Eligibility. Benefits under Section
b99E of Public Law 101-167 are limited
to any alien described in paragraph (b)
of this section who:

(1) Applies for such adjustment,

(2) Has been physically present in the
United States for at least one year and
is physically present in the United
States on the date the application for
such adjustment is filed,

(3) Is admissible to the United States
as an immigrant, except as provided in
paragraph (d) of this section, and

(4) Pays a fee for the processing of
such application.
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(d) Waiver of certain grounds for inad-
missibility. The provisions of paragraphs
(14), (15), (20), (21), (25), (28) (other than
subparagraph (F), and (32) of section
212(a) of the Act shall not apply to ad-
justment under this section. The At-
torney General may waive any other
provision of section 212(a) (other than
paragraph (23)(B), (27), (29), or (33)) with
respect to such an adjustment for hu-
manitarian purposes, to assure family
unity, or when it is otherwise in the
public interest.

(e) Date of approval. Upon approval of
such an application for adjustment of
status, the Attorney General shall cre-
ate a record of the alien’s admission as
a lawful permanent resident as of the
date of the alien’s inspection and pa-
role described in paragraph (b)(2) of
this section.

(f) No offset in number of visas avail-
able. When an alien is granted the sta-
tus of having been lawfully admitted
for permanent residence under this sec-
tion, the Secretary of State shall not
be required to reduce the number of
immigrant visas authorized to be
issued under the Immigration and Na-
tionality Act.

[65 FR 24860, July 19, 1990. Redesignated at 56
FR 49841, Oct. 2, 1991, as amended at 59 FR
33905, July 1, 1994; 63 FR 12987, Mar. 17, 1998;
85 FR 82794, Dec. 18, 2020]

§1245.8 Adjustment of status as a spe-
cial immigrant under section
101(a)(27)(K) of the Act.

(a) Application. Each person applying
for adjustment of status as a special
immigrant under section 101(a)(27)(K)
of the Act must file a Form I-485, Ap-
plication to Register Permanent Resi-
dence or Adjust Status, with the direc-
tor having jurisdiction over the appli-
cant’s place of residence. Benefits
under this section are limited to aliens
who have served honorably (or are en-
listed to serve) in the Armed Forces of
the United States for at least 12 years,
and their spouses and children. For
purposes of this section, special immi-
grants described in section 101(a)(27)(K)
of the Act and his or her spouse and
children shall be deemed to have been
paroled into the United States pursu-
ant to section 245(g) of the Act. Each
applicant must file a separate applica-
tion with the appropriate fee.
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(b) Eligibility. The benefits of this sec-
tion shall apply only to an alien de-
scribed in section 101(a)(27)(K) of the
Act who applies for such adjustment.
The accompanying spouse or child of
an applicant for adjustment of status
who benefits from Public Law 102-110
may also apply for adjustment of sta-
tus. The provisions of section 245(c) of
the Act do not apply to the principal
Armed Forces special immigrant or to
his or her spouse or child.

(c) Interview of the applicant. Upon
completion of the adjustment of status
interview for a special immigrant
under section 101(a)(27)(K) of the Act,
the director shall make a prima facie
determination regarding eligibility for
naturalization benefits if the applicant
is to be granted status as an alien law-
fully admitted for permanent resi-
dence. If the director determines that
the applicant is immediately eligible
for naturalization under section 328 or
329 of the Act, the director shall advise
the applicant that he or she is eligible
to apply for naturalization on Form N-
400, Application to File Petition for
Naturalization. If the applicant wishes
to apply for naturalization, the direc-
tor shall instruct the applicant con-
cerning the requirements for natu-
ralization and provide him or her with
the necessary forms.

(d) Spouse or child outside the United
States. When a spouse or child of an
alien granted special immigrant status
under section 101(a)(27)(K) of the Act is
outside the United States, the prin-
cipal alien may file Form 1-824, Appli-
cation for Action on an Approved Ap-
plication or Petition, with the office
which approved the original applica-
tion.

(e) Removal provisions of section 237 of
the Act. If the Service is made aware by
notification from the appropriate exec-
utive department or by any other
means that a section 101(a)(27)(K) spe-
cial immigrant who has already been
granted permanent residence fails to
complete his or her total active duty
service obligation for reasons other
than an honorable discharge, the alien
may become subject to the removal
provisions of section 237 of the Act,
provided the alien is in one or more of
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the classes of deportable aliens speci-
fied in section 237 of the Act. The Serv-
ice shall obtain a current Form DD-214,
Certificate of Release or Discharge
from Active Duty, from the appro-
priate executive department for
verification of the alien’s failure to
maintain eligibility.

(f) Rescission proceedings under section
246 of the Act. If the Service determines
that a military special immigrant
under section 101(a)(27)(K) of the Act
was not in fact eligible for adjustment
of status, the Service may pursue re-
scission proceedings under section 246
of the Act.

[67 FR 33862, July 31, 1992, as amended at 58
FR 50836, Sept. 29, 1993; 62 FR 10384, Mar. 6,
1997]

§1245.9 Adjustment of status of cer-
tain nationals of the People’s Re-
public of China under Public Law
102-404.

(a) Principal applicant status. All na-
tionals of the People’s Republic of
China who qualify under the provisions
of paragraph (b) of this section may
apply for adjustment of status as prin-
cipals in their own right, regardless of
age or marital status. Nationals of
other countries who meet the require-
ments of paragraphs (b) and (c) of this
section may apply for adjustment of
status as qualified family members.

(b) Aliens eligible to apply for adjust-
ment. An alien is eligible to apply for
adjustment of status under the provi-
sions of Public Law 102-404, if the alien:

(1) Is a national of the People’s Re-
public of China or a qualified family
member of an eligible national of the
People’s Republic of China;

(2) Was in the United States at some
time between June 5, 1989, and April 11,
1990, inclusive, or would have been in
the United States during this time pe-
riod except for a brief, casual, and in-
nocent departure from this country;

(3) Has resided continuously in the
United States since April 11, 1990, ex-
cept for brief, casual, and innocent ab-
sences;

(4) Was not physically present in the
People’s Republic of China for more
than a cumulative total of 90 days be-
tween April 11, 1990, and October 9,
1992;
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(5) Is admissible to the United States
as an immigrant, unless the basis for
excludability has been waived;

(6) Establishes eligibility for adjust-
ment of status under all provisions of
section 245 of the Act, unless the basis
for ineligibility has been waived; and

(7) Properly files an application for
adjustment of status under section 245
of the Act.

(c) Qualified family member who is not
a national of the People’s Republic of
China. A qualified family member
within the meaning of this section in-
cludes the spouse, child, son, or daugh-
ter of a national of the People’s Repub-
lic of China who is eligible for benefits
under the provisions of paragraph (b) of
this section, provided that:

(1) He or she qualified as the spouse
or child (as defined in section 101(b)(1)
of the Act) of an eligible national of
the People’s Republic of China as of
April 11, 1990; and

(2) The qualifying relationship con-
tinues to exist, or the family member
is a son or daughter of an eligible na-
tional of the People’s Republic of China
and the family member was unmarried
and under the age of 21 on April 11,
1990.

(d) Waivers of inadmissibility under sec-
tion 212(a) of the Act. An applicant for
the benefits of the adjustment of status
provisions of Pub. L. 102-404 is auto-
matically exempted from compliance
with the requirements of sections
212(a)(5) and 212(a)(7)(A) of the Act. A
Pub. L. 102-404 applicant may also
apply for one or more waivers of inad-
missibility under section 212(a) of the
Act, except for inadmissibility under
section 212(a)(2)(C), 212(a)(3)(A),
212(a)(3)(B), 212(a)(3)(C) or 212(a)(3)(E)
of the Act.

(e) Waiver of the two-year foreign resi-
dence requirement of section 212(e). An
applicant for the benefits of the adjust-
ment of status provisions of Public
Law 102-404 is automatically exempted
from compliance with the two-year for-
eign residence requirement of section
212(e) of the Act.

(f) Waiver of section 245(c) of the Act.
Public Law 102-404 provides that the
provisions of section 245(c) of the Act
shall not apply to persons applying for
the adjustment of status benefits of
Public Law 102-404.
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(g) Application. Each applicant must
file an application for adjustment of
status on Form I-485, Application to
Register Permanent Residence or Ad-
just Status, accompanied by the pre-
scribed fee, and the supporting docu-
ments specified on the instructions to
Form 1-485 and described in §1245.2.
Secondary evidence may be submitted
if the applicant is unable to obtain the
required primary evidence. Applicants
who are nationals of the People’s Re-
public of China should complete Part 2
of Form I-485 by checking box ‘“h—
other” and writing ‘“‘CSPA—Principal”
next to that block. Applicants who are
not nationals of the People’s Republic
of China should complete Part 2 of
Form I-485 by checking box ‘‘h—other”
and writing ‘“‘CSPA—Qualified Family
Member’’ next to that block. Each ap-
plicant for the benefits of Public Law
102-404 must also submit evidence of
eligibility for the adjustment of status
benefits of Public Law 102-404:

(1) A photocopy of all pages of the ap-
plicant’s most recent passport or an ex-
planation of why the applicant does
not have a passport;

(2) An attachment on a plain piece of
paper showing:

(i) The date of the applicant’s last ar-
rival in the United States before or on
April 11, 1990;

(ii) The date of each departure the
applicant made from the United States
since that arrival (if the applicant did
not depart the United States after the
initial date of arrival, the applicant
should write “I was in the United
States on April 11, 1990, and I have not
departed the United States since April
11, 1990*);

(iii) The reason for each departure;
and

(iv) The date of each return to the
United States.

(3) An attachment on a plain piece of
paper showing:

(i) The date the applicant arrived in
the People’s Republic of China; and

(ii) The date the applicant left the
People’s Republic of China for each trip
the applicant made to the People’s Re-
public of China between April 11, 1990,
and October 9, 1992 (if the applicant did
not travel to the People’s Republic of
China, the applicant should write I
was not in the People’s Republic of
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China between April 11, 1990, and Octo-
ber 9, 1992”°);

(4) A copy of evidence showing that
the applicant was found eligible for
benefits under E.O. 12711, such as de-
ferred enforced departure (DED), em-
ployment authorization, and/or waiver
of the two-year foreign residence re-
quirement, if the applicant previously
applied for benefits under E.O. 12711;
and

(5) Primary or secondary evidence of
a qualifying family relationship to an
eligible national of the People’s Repub-
lic of China, such as a birth or mar-
riage certificate, if the applicant is a
qualified family member who is not a
national of the People’s Republic of
China.

(h) Secondary evidence. If any required
primary evidence is unavailable,
church or school records, or other sec-
ondary evidence pertinent to the facts
in issue, may be submitted. If such doc-
uments are unavailable, affidavits may
be submitted. The applicant may sub-
mit as many types of secondary evi-
dence as necessary to establish the
birth, marriage, or other event. Docu-
mentary evidence establishing that
primary evidence is unavailable need
not accompany secondary evidence of
birth or marriage in the People’s Re-
public of China.

(i) Filing. The application period be-
gins on July 1, 1993. To benefit from
the provisions of Public Law 102-404
(the Chinese Student Protection Act of
1992), an alien must properly file an ap-
plication for adjustment of status
under section 245 of the Act on or be-
fore June 30, 1994. All applications for
the benefits of Public Law 102-404 must
be submitted by mail to the Service
Center having jurisdiction over the ap-
plicant’s place of residence in the
United States. Pursuant to the deacti-
vation clause of Public Law 102-404, if
the President of the United States de-
termines and certifies to Congress be-
fore July 1, 1993, that conditions in the
People’s Republic of China permit per-
sons covered by Public Law 102-404 to
safely return to the People’s Republic
of China, no applications for lawful
permanent resident status under Pub-
lic Law 102-404 will be processed or
granted.
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(3) Immigrant classification and assign-
ment of priority date. Public Law 102-404
provides eligible applicants with auto-
matic classifications as immigrants
under section 203(b)(3)(A)(i) of the Act.
No immigrant visa petition is required
and applicants need not meet the usual
requirements for classification as
skilled workers. The applicant’s pri-
ority date shall be the date his or her
application for adjustment of status
under Public Law 102-404 is properly
filed with the Service.

(k) Effect of immigrant visa number lim-
itations. Eligible Public Law 102-404 ap-
plicants are exempt from the per-coun-
try immigrant visa number limitations
of section 202(a)(2) of the Act. Eligible
Public Law 102-404 applicants may file
an application for adjustment of status
under Public Law 102404 without re-
gard to immigrant visa number limita-
tions of sections 202(a)(2) and
203(b)(3)(A)(i) of the Act. However, the
adjustment of status application may
not be approved and adjustment of sta-
tus to that of a lawful permanent resi-
dent of the United States may not be
granted until a visa number becomes
available for the applicant under the
worldwide allocation of immigrant visa
numbers for employment-based aliens
under section 203(b)(3)(A)(i) of the Act.
The applicant may request initial or
continued employment authorization
during this period by filing Form I-765,
Application for Employment Author-
ization. If the applicant needs to travel
outside the United States during this
period, he or she may file a request for
advance parole on Form I-131, Applica-
tion for Travel Document.

(1) Decision. In the case of an applica-
tion for adjustment of status filed pur-
suant to the provisions of Public Law
102-404, the authority conferred upon
district directors in 8 CFR part 1245 to
accept and adjudicate an application
for adjustment of status under section
245 of the Act is delegated exclusively
to the service center director having
jurisdiction over the applicant’s place
of residence in the United States. If the
service center director transfers the
application to the district director, au-
thority to adjudicate an application for
adjustment of status filed pursuant to
the provisions of Public Law 102-404
lies with the district director having
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jurisdiction over the applicant’s place
of residence.

(m) Effect of enactment on family mem-
bers other than qualified family members.
The adjustment of status benefits and
waivers provided by Public Law 102-404
do not apply to a spouse or child who is
not a qualified family member as de-
fined in paragraph (c) of this section.
However, a spouse or child whose rela-
tionship to the principal alien was es-
tablished prior to the approval of the
principal’s adjustment-of-status appli-
cation may be accorded the derivative
priority date and preference category
of the principal alien, in accordance
with the provisions of section 203(d) of
the Act. The spouse or child may use
the priority date and category when it
becomes current, in accordance with
the limitations set forth in sections 201
and 202 of the Act.

[68 FR 35838, July 1, 1993, as amended at 62
FR 10384, Mar. 6, 1997; 62 FR 63254, Nov. 28,
1997]

§1245.10 Adjustment of status upon
payment of additional sum under
section 245(i).

(a) Definitions. As used in this section
the term:

(1)({) Grandfathered alien means an
alien who is the beneficiary (including
a spouse or child of the alien bene-
ficiary if eligible to receive a visa
under section 203(d) of the Act) of:

(A) A petition for classification under
section 204 of the Act which was prop-
erly filed with the Attorney General on
or before April 30, 2001, and which was
approvable when filed; or

(B) An application for labor certifi-
cation under section 212(a)(5)(A) of the
Act that was properly filed pursuant to
the regulations of the Secretary of
Labor on or before April 30, 2001, and
which was approvable when filed.

(ii) If the qualifying visa petition or
application for labor certification was
filed after January 14, 1998, the alien
must have been physically present in
the United States on December 21, 2000.
This requirement does not apply with
respect to a spouse or child accom-
panying or following to join a principal
alien who is a grandfathered alien as
described in this section.

(2) Properly filed means:
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(i) With respect to a qualifying immi-
grant visa petition, that the applica-
tion was physically received by the
Service on or before April 30, 2001, or if
mailed, was postmarked on or before
April 30, 2001, and accepted for filing as
provided in §103.2(a)(1) and (a)(2) of 8
CFR chapter I; and

(ii) With respect to a qualifying ap-
plication for labor certification, that
the application was properly filed and
accepted pursuant to the regulations of
the Secretary of Labor, 20 CFR 656.21.

(3) Approvable when filed means that,
as of the date of the filing of the quali-
fying immigrant visa petition under
section 204 of the Act or qualifying ap-
plication for labor certification, the
qualifying petition or application was
properly filed, meritorious in fact, and
non-frivolous (‘‘frivolous’ being de-
fined herein as patently without sub-
stance). This determination will be
made based on the circumstances that
existed at the time the qualifying peti-
tion or application was filed. A visa pe-
tition that was properly filed on or be-
fore April 30, 2001, and was approvable
when filed, but was later withdrawn,
denied, or revoked due to cir-
cumstances that have arisen after the
time of filing, will preserve the alien
beneficiary’s grandfathered status if
the alien is otherwise eligible to file an
application for adjustment of status
under section 245(i) of the Act.

(4) Circumstances that have arisen after
the time of filing means circumstances
similar to those outlined in
§1205.1(a)(3)(i) or (a)(3)(ii) of this chap-
ter.

(b) Eligibility. An alien who is in-
cluded in the categories of restricted
aliens under §1245.1(b) and meets the
definition of a ‘‘grandfathered alien”
may apply for adjustment of status
under section 245 of the Act if the alien
meets the requirements of paragraphs
(b)(1) through (b)(7) of this section:

(1) Is physically present in the United
States;

(2) Is eligible for immigrant classi-
fication and has an immigrant visa
number immediately available at the
time of filing for adjustment of status;

(3) Is not inadmissible from the
United States under any provision of
section 212 of the Act, or all grounds
for inadmissibility have been waived;
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(4) Properly files Form I-485, Applica-
tion to Register Permanent Residence
or Adjust Status on or after October 1,
1994, with the required fee for that ap-
plication;

(5) Properly files Supplement A to
Form I-485 on or after October 1, 1994;

(6) Pays an additional sum of $1,000,
unless payment of the additional sum
is not required under section 245(i) of
the Act; and

(7 Will adjust status under section
245 of the Act to that of lawful perma-
nent resident of the United States on
or after October 1, 1994.

(c) Payment of additional sum. An ad-
justment applicant filing under the
provisions of section 245(i) of the Act
must pay the standard adjustment ap-
plication filing fee as specified in 8
CFR 103.7 and 8 CFR part 106. Each ap-
plication submitted under the provi-
sions of section 245(i) of the Act must
be submitted with an additional sum of
$1,000. An applicant must submit the
additional sum of $1,000 only once per
application for adjustment of status
submitted under the provisions of sec-
tion 245(i) of the Act. However, an ap-
plicant filing under the provisions of
section 245(i) of the Act is not required
to pay the additional sum if, at the
time the application for adjustment of
status is filed, the alien is:

(1) Unmarried and less than 17 years
of age;

(2) The spouse of a legalized alien,
qualifies for and has properly filed
Form I-817, Application for Voluntary
Departure under the Family Unity Pro-
gram, and submits a copy of his or her
receipt or approval notice for filing
Form I-817; or

(3) The child of a legalized alien, is
unmarried and less than 21 years of
age, qualifies for and has filed Form I-
817, and submits a copy of his or her re-
ceipt or approval notice for filing Form
I-817. Such an alien must pay the addi-
tional sum if he or she has reached the
age of 21 years at the time of filing for
adjustment of status. Such an alien
must meet all other conditions for ad-
justment of status contained in the Act
and in this chapter.

(d) Pending adjustment application
with the Service or Executive Office for
Immigration Review filed without Supple-
ment A to Form [-485 and additional sum.
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An alien who filed an adjustment of
status application with the Service in
accordance with §103.2 of 8 CFR chap-
ter I will be allowed the opportunity to
amend such an application to request
consideration under the provisions of
section 245(i) of the Act, if it appears
that the alien is not otherwise ineli-
gible for adjustment of status. The
Service shall notify the applicant in
writing of the Service’s intent to deny
the adjustment of status application,
and any other requests for benefits
that derive from the adjustment appli-
cation, unless Supplement A to Form
I-485 and any required additional sum
is filed within 30 days of the date of the
notice. If the application for adjust-
ment of status is pending before the
Executive Office for Immigration Re-
view (EOIR), EOIR will allow the re-
spondent an opportunity to amend an
adjustment of status application filed
in accordance with §103.2 of 8 CFR
chapter I (to include Supplement A to
Form I-485 and proof of remittance to
the INS of the required additional sum)
in order to request consideration under
the provisions of section 245(i) of the
Act.

(e) Applications for Adjustment of Sta-
tus filed before October 1, 1994. The pro-
visions of section 245(i) of the Act shall
not apply to an application for adjust-
ment of status that was filed before Oc-
tober 1, 1994. The provisions of section
245(i) of the Act also shall not apply to
a motion to reopen or reconsider an ap-
plication for adjustment of status if
the application for adjustment of sta-
tus was filed before October 1, 1994. An
applicant whose pre-October 1, 1994, ap-
plication for adjustment of status has
been denied may file a new application
for adjustment of status pursuant to
section 245(i) of the Act on or after Oc-
tober 1, 1994, provided that such new
application is accompanied by: the re-
quired fee; Supplement A to Form I-
485; the additional sum required by sec-
tion 245(i) of the Act; and all other re-
quired initial and additional evidence.

(f) Effect of section 245(i) on completed
adjustment applications before the Serv-
ice. (1) Any motion to reopen or recon-
sider before the Service alleging avail-
ability of section 245(i) of the Act must
be filed in accordance with §103.5 of 8
CFR chapter I. If said motion to reopen
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with the Service is granted, the alien
must remit to the Service Supplement
A to Form I-485 and the additional sum
required by section 245(i) of the Act. If
the alien had previously remitted Sup-
plement A to Form I-485 and the addi-
tional sum with the application which
is the subject of the motion to reopen,
then no additional sum need be remit-
ted upon such reopening.

(2) An alien whose adjustment appli-
cation was adjudicated and denied by
the Service because of ineligibility
under section 245(a) or (c) of the Act
and now alleges eligibility due to the
availability of section 245(i) of the Act
may file a new application for adjust-
ment of status pursuant to section
245(i) of the Act, provided that such
new application is accompanied by the
required fee for the application, Sup-
plement A to Form I-485, additional
sum required by section 245(i) of the
Act and all other required and addi-
tional evidence.

(g) Aliens deportable under section
237(a)(4)(B) of the Act are ineligible to ad-
just status. Section 237(a)(4)(B) of the
Act renders any alien who has engaged,
is engaged, or at any time after admis-
sion engages in any terrorist activity,
as defined in section 212(a)(3)(B)(iii) of
the Act, deportable. Under section
245(c)(6) of the Act, persons who are de-
portable under section 237(a)(4)(B) of
the Act are ineligible to adjust status
under section 245(a) of the Act. Any
person who is deportable under section
237(a)(4)(B) of the Act is also ineligible
to adjust status under section 245(i) of
the Act.

(h) Asylum or diversity immigrant visa
applications. An asylum application, di-
versity visa lottery application, or di-
versity visa lottery-winning letter does
not serve to grandfather the alien for
purposes of section 245(i) of the Act.
However, an otherwise grandfathered
alien may use winning a diversity visa
as a basis for adjustment.

(i) Denial, withdrawal, or revocation of
the approval of a visa petition or applica-
tion for labor certification. The denial,
withdrawal, or revocation of the ap-
proval of a qualifying immigrant visa
petition, or application for labor cer-
tification, that was properly filed on or
before April 30, 2001, and that was ap-
provable when filed, will not preclude
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its grandfathered alien (including the
grandfathered alien’s family members)
from seeking adjustment of status
under section 245(i) of the Act on the
basis of another approved visa petition,
a diversity visa, or any other ground
for adjustment of status under the Act,
as appropriate.

(j) Substitution of a beneficiary on an
application for a labor certification. Only
the alien who was the beneficiary of
the application for the labor certifi-
cation on or before April 30, 2001, will
be considered to have been grand-
fathered for purposes of filing an appli-
cation for adjustment of status under
section 245(i) of the Act. An alien who
was previously the beneficiary of the
application for the labor certification
but was subsequently replaced by an-
other alien on or before April 30, 2001,
will not be considered to be a grand-
fathered alien. An alien who was sub-
stituted for the previous beneficiary of
the application for the labor certifi-
cation after April 30, 2001, will not be
considered to be a grandfathered alien.

(k) Changes in employment. An appli-
cant for adjustment under section
245(1) of the Act who is adjusting status
through an employment-based cat-
egory is not required to work for the
petitioner who filed the petition that
grandfathered the alien, unless he or
she is seeking adjustment based on em-
ployment for that same petitioner.

(1) Effects of grandfathering on an
alien’s nonimmigrant status. An alien’s
nonimmigrant status is not affected by
the fact that he or she is a grand-
fathered alien. Lawful immigration
status for a nonimmigrant is defined in
§1245.1(d)(1)(ii).

(m) Effect of grandfathering on unlaw-
ful presence wunder section 212(a)(9)(B)
and (c) of the Act. If the alien is not in
a period of stay authorized by the At-
torney General, the fact that he or she
is a grandfathered alien does not pre-
vent the alien from accruing unlawful
presence under section 212(a)(9)(B) and
(C) of the Act.

(n) Evidentiary requirement to dem-
onstrate physical presence on December
21, 2000. (1) Unless the qualifying immi-
grant visa petition or application for
labor certification was filed on or be-
fore January 14, 1998, a principal grand-
fathered alien must establish that he

8 CFR Ch. V (1-1-25 Edition)

or she was physically present in the
United States on December 21, 2000, to
be eligible to apply to adjust status
under section 245(i) of the Act. If no
one document establishes the alien’s
physical presence on December 21, 2000,
he or she may submit several docu-
ments establishing his or her physical
presence in the United States prior to,
and after December 21, 2000.

(2) To demonstrate physical presence
on December 21, 2000, the alien may
submit Service documentation. Exam-
ples of acceptable Service documenta-
tion include, but are not limited to:

(i) A photocopy of the Form I-94, Ar-
rival-Departure Record, issued upon
the alien’s arrival in the United States;

(ii) A photocopy of the Form I-862,
Notice to Appear;

(iii) A photocopy of the Form I-122,
Notice to Applicant for Admission De-
tained for Hearing before Immigration
Judge, issued by the Service on or prior
to December 21, 2000, placing the appli-
cant in exclusion proceedings under
section 236 of the Act (as in effect prior
to April 1, 1997);

(iv) A photocopy of the Form I-221,
Order to Show Cause, issued by the
Service on or prior to December 21,
2000, placing the applicant in deporta-
tion proceedings under section 242 or
242A of the Act (as in effect prior to
April 1, 1997);

(v) A photocopy of any application or
petition for a benefit under the Act
filed by or on behalf of the applicant on
or prior to December 21, 2000, which es-
tablishes his or her presence in the
United States, or a fee receipt issued
by the Service for such application or
petition.

(3) To demonstrate physical presence
on December 21, 2000, the alien may
submit other government documenta-
tion. Other government documentation
issued by a Federal, state, or local au-
thority must bear the signature, seal,
or other authenticating instrument of
such authority (if the document nor-
mally bears such instrument), be dated
at the time of issuance, and bear a date
of issuance not later than December 21,
2000. For this purpose, the term Fed-
eral, state, or local authority includes
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any governmental, educational, or ad-
ministrative function operated by Fed-
eral, state, county, or municipal offi-
cials. Examples of such other docu-
mentation include, but are not limited
to:

(i) A state driver’s license;

(ii) A state identification card;

(iii) A county or municipal hospital
record;

(iv) A public college or public school
transcript;

(v) Income tax records;

(vi) A certified copy of a Federal,
state, or local governmental record
which was created on or prior to De-
cember 21, 2000, shows that the appli-
cant was present in the United States
at the time, and establishes that the
applicant sought on his or her own be-
half, or some other party sought on the
applicant’s behalf, a benefit from the
Federal, state, or local governmental
agency keeping such record;

(vii) A certified copy of a Federal,
state, or local governmental record
which was created on or prior to De-
cember 21, 2000, that shows that the ap-
plicant was present in the TUnited
States at the time, and establishes
that the applicant submitted an in-
come tax return, property tax pay-
ment, or similar submission or pay-
ment to the Federal, state, or local
governmental agency Kkeeping such
record;

(viii) A transcript from a private or
religious school that is registered with,
or approved or licensed by, appropriate
State or local authorities, accredited
by the State or regional accrediting
body, or by the appropriate private
school association, or maintains enroll-
ment records in accordance with State
or local requirements or standards.

(4) To demonstrate physical presence
on December 21, 2000, the alien may
submit non-government documenta-
tion. Examples of documentation es-
tablishing physical presence on Decem-
ber 21, 2000, may include, but are not
limited to:

(i) School records;

(ii) Rental receipts;

(iii) Utility bill receipts;

(iv) Any other dated receipts;

(v) Personal checks written by the
applicant bearing a bank cancellation
stamp;
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(vi) Employment records, including
pay stubs;

(vii) Credit card statements showing
the dates of purchase, payment, or
other transaction;

(viii) Certified copies of records
maintained by organizations chartered
by the Federal or State government,
such as public utilities, accredited pri-
vate and religious schools, and banks;

(ix) If the applicant established that
a family unit was in existence and co-
habiting in the United States, docu-
ments evidencing the presence of an-
other member of the same family unit;
and

(x) For applicants who have ongoing
correspondence or other interaction
with the Service, a list of the types and
dates of such correspondence or other
contact that the applicant knows to be
contained or reflected in Service
records.

(6)(i) The adjudicator will evaluate
all evidence on a case-by-case basis and
will not accept a personal affidavit at-
testing to physical presence on Decem-
ber 21, 2000, without requiring an inter-
view or additional evidence to validate
the affidavit.

(ii) In all cases, any doubts as to the
existence, authenticity, veracity, or
accuracy of the documentation shall be
resolved by the official government
record, with records of the Service and
the Executive Office for Immigration
Review (EOIR) having precedence over
the records of other agencies. Further-
more, determinations as to the weight
to be given any particular document or
item of evidence shall be solely within
the discretion of the adjudicating au-
thority (i.e., the Service or EOIR). It
shall be the responsibility of the appli-
cant to obtain and submit copies of the
records of any other government agen-
cy that the applicant desires to be con-
sidered in support of his or her applica-
tion.

[69 FR 51095, Oct. 7, 1994; 59 FR 53020, Oct. 20,
1994, as amended at 62 FR 10384, Mar. 6, 1997;
62 FR 39424, July 23, 1997; 62 FR 55153, Oct. 23,
1997; 66 FR 16388, Mar. 26, 2001; 85 FR 82794,
Dec. 18, 2020]

§1245.11 Adjustment of aliens in S
nonimmigrant classification.

(a) Eligibility. An application on Form
I-854, requesting that an alien witness
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or informant in S nonimmigrant classi-
fication be allowed to adjust status to
that of lawful permanent resident, may
only be filed by the federal or state law
enforcement authority (‘“‘LEA’’) (which
shall include a federal or state court or
a United States Attorney’s Office) that
originally requested S classification
for the alien. The completed applica-
tion shall be filed with the Assistant
Attorney General, Criminal Division,
Department of Justice, who will for-
ward only properly certified applica-
tions to the Commissioner, Immigra-
tion and Naturalization Service, for ap-
proval. Upon receipt of an approved
Form 1I-854 allowing the S non-
immigrant to adjust status to that of
lawful permanent resident, the alien
may proceed to file with that Form,
Form 1-485, Application to Register
Permanent Residence or Adjust Status,
pursuant to the following process.

(1) Request to allow S monimmigrant to
apply for adjustment of status to that of
lawful permanent resident. The LEA that
requested S nonimmigrant classifica-
tion for an S nonimmigrant witness or
informant pursuant to section
101(a)(15)(S) of the Act may request
that the principal S nonimmigrant be
allowed to apply for adjustment of sta-
tus by filing Form I-854 with the As-
sistant Attorney General, Criminal Di-
vision, in accordance with the instruc-
tions on, or attached to, that form and
certifying that the alien has fulfilled
the terms of his or her admission and
classification. The same Form I-854
may be used by the LEA to request
that the principals nonimmigrant’s
spouse, married and unmarried sons
and daughters, regardless of age, and
parents who are in derivative S non-
immigrant classification and who are
qualified family members as described
in paragraph (b) of this section simi-
larly be allowed to apply for adjust-
ment of status pursuant to section
101(a)(15)(S) of the Act.

(2) Certification. Upon receipt of an
LEA’s request for the adjustment of an
alien in S nonimmigrant classification
on Form I-854, the Assistant Attorney
General, Criminal Division, shall re-
view the information and determine
whether to certify the request to the
Commissioner in accordance with the
instructions on the form.

8 CFR Ch. V (1-1-25 Edition)

(3) Submission of requests for adjust-
ment of status to the Commissioner. No
application by an LEA on Form I-854
requesting the adjustment to lawful
permanent resident status of an S non-
immigrant shall be forwarded to the
Commissioner unless first certified by
the Assistant Attorney General, Crimi-
nal Division.

(4) Decision on request to allow adjust-
ment of S nonimmigrant. The Commis-
sioner shall make the final decision on
a request to allow an S nonimmigrant
to apply for adjustment of status to
lawful permanent resident.

(i) In the event the Commissioner de-
cides to deny an application on Form I-
854 to allow an S nonimmigrant to
apply for adjustment of status, the As-
sistant Attorney General, Criminal Di-
vision, and the relevant LEA shall be
notified in writing to that effect. The
Assistant Attorney General, Criminal
Division, shall concur in or object to
that decision. Unless the Assistant At-
torney General, Criminal Division, ob-
jects within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant LEA have a right of appeal
from any decision to deny.

(ii) Upon approval of the request on
Form 1-854, the Commissioner shall
forward a copy of the approved form to
the Assistant Attorney General and the
S nonimmigrant, notifying them that
the S nonimmigrant may proceed to
file Form I-485 and request adjustment
of status to that of lawful permanent
resident, and that, to be eligible for ad-
justment of status, the nonimmigrant
must otherwise:

(A) Meet the requirements of para-
graph (b) of this section, if requesting
adjustment as a qualified family mem-
ber of the certified principal S non-
immigrant witness or informant;

(B) Be admissible to the United
States as an immigrant, unless the
ground of inadmissibility has been
waived;

(C) Establish eligibility for adjust-
ment of status under all provisions of
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section 245 of the Act, unless the basis
for ineligibility has been waived; and

(D) Properly file with his or her
Form 1-485, Application to Register
Permanent Residence or Adjust Status,
the approved Form I-854.

(b) Family members—(1) Qualified fam-
ily members. A qualified family member
of an S nonimmigrant includes the
spouse, married or unmarried son or
daughter, or parent of a principal S
nonimmigrant who meets the require-
ments of paragraph (a) of this section,
provided that:

(i) The family member qualified as
the spouse, married or unmarried son
or daughter, or parent (as defined in
section 101(b) of the Act) of the prin-
cipal S nonimmigrant when the family
member was admitted as or granted a
change of status to that of a non-
immigrant under section 101(a)(15)(S)
of the Act;

(ii) The family member was admitted
in S nonimmigrant classification to ac-
company, or follow to join, the prin-
cipal S-5 or S-6 alien pursuant to the
LEA’s request;

(iii) The family member is not inad-
missible from the United States as a
participant in Nazi persecution or
genocide as described in section
212(a)(3)(E) of the Act;

(iv) The qualifying relationship con-
tinues to exist; and

(v) The principal alien has adjusted
status, has a pending application for
adjustment of status or is concurrently
filing an application for adjustment of
status under section 101(a)(15)(S) of the
Act.

(vi) Paragraphs (b)(1)(iv) and (v) of
this section do not apply if the alien
witness or informant has died and, in
the opinion of the Attorney General,
was in compliance with the terms of
his or her S classification under sec-
tion 245() (1) and (2) of the Act.

(2) Other family member. The adjust-
ment provisions in this section do not
apply to a family member who has not
been classified as an S nonimmigrant
pursuant to a request on Form I-854 or
who does not otherwise meet the re-
quirements of paragraph (b) of this sec-
tion. However, a spouse or an unmar-
ried child who is less than 21 years old,
and whose relationship to the principal
S nonimmigrant or qualified family
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member was established prior to the
approval of the principal S non-
immigrant’s adjustment of status ap-
plication, may be accorded the priority
date and preference category of the
principal S nonimmigrant or qualified
family member, in accordance with the
provisions of section 203(d) of the Act.
Such a spouse or child:

(i) May use the principal S non-
immigrant or qualified member’s pri-
ority date and category when it be-
comes current, in accordance with the
limitations set forth in sections 201 and
202 of the Act;

(ii) May seek immigrant visa
issuance abroad or adjustment of sta-
tus to that of a lawful permanent resi-
dent of the United States when the pri-
ority date becomes current for the
spouse’s or child’s country of charge-
ability under the fourth employment-
based preference classification;

(iii) Must meet all the requirements
for immigrant visa issuance or adjust-
ment of status, unless those require-
ments have been waived;

(iv) Is not applying for adjustment of
status under 101(a)(15)(S) of the Act, is
not required to file Form I-854, and is
not required to obtain LEA certifi-
cation; and

(v) Will lose eligibility for benefits if
the child marries or has his or her
twenty-first birthday before being ad-
mitted with an immigrant visa or
granted adjustment of status.

(c) Waivers of inadmissibility. An alien
seeking to adjust status pursuant to
the provisions of section 101(a)(15)(S) of
the Act may not be denied adjustment
of status for conduct or a condition
that:

(1) Was disclosed to the Attorney
General prior to admission; and

(2) Was specifically waived pursuant
to the waiver provisions set forth at
section 212(d)(1) and 212(d)(3) of the
Act.

(d) Application. Each S nonimmigrant
requesting adjustment of status under
section 101(a)(15)(S) of the Act must:

(1) File Form 1-485, with the pre-
scribed fee, accompanied by the ap-
proved Form I-854, and the supporting
documents specified in the instructions
to Form I-485 and described in 8 CFR
1245.2. Secondary evidence may be sub-
mitted if the nonimmigrant is unable
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to obtain the required primary evi-
dence as provided in 8 CFR 103.2(b)(2).
The S nonimmigrant applying to ad-
just must complete Part 2 of Form I-
485 by checking box ‘h-other” and
writing ““S” or ‘‘S-Qualified Family
Member.” Qualified family members
must submit documentary evidence of
the relationship to the principal S non-
immigrant witness or informant.

(2) Submit detailed and inclusive evi-
dence of eligibility for the adjustment
of status benefits of S classification,
which shall include:

(i) A photocopy of all pages of the
alien’s most recent passport or an ex-
planation of why the alien does not
have a passport; or

(ii) An attachment on a plain piece of
paper showing the dates of all arrivals
and departures from the United States
in S nonimmigrant classification and
the reason for each departure; and

(iii) Primary evidence of a qualifying
relationship to the principal S non-
immigrant, such as birth or marriage
certificate. If any required primary
evidence is unavailable, church or
school records, or other secondary evi-
dence may be submitted. If such docu-
ments are unavailable, affidavits may
be submitted as provided in 8 CFR
103.2(b)(2).

(e) Priority date. The S non-
immigrant’s priority date shall be the
date his or her application for adjust-
ment of status as an S nonimmigrant
is properly filed with the Service.

(f) Visa number limitation. An adjust-
ment of status application under sec-
tion 101(a)(15)(S) of the Act may be
filed regardless of the availability of
immigrant visa numbers. The adjust-
ment of status application may not,
however, be approved and the alien’s
adjustment of status to that of lawful
permanent resident of the TUnited
States may not be granted until a visa
number becomes available for the alien
under the worldwide allocation for em-
ployment-based immigrants under sec-
tion 201(d) and section 203(b)(4) of the
Act. The alien may request initial or
continued employment authorization
while the adjustment application is
pending by filing Form I-765, Applica-
tion for Employment Authorization. If
the alien needs to travel outside the
United States during this period, he or

8 CFR Ch. V (1-1-25 Edition)

she may file a request for advance pa-
role on Form I-131, Application for
Travel Document.

(g) Filing and decision. An application
for adjustment of status filed by an S
nonimmigrant under section
101(a)(15)(S) of the Act shall be filed
with the district director having juris-
diction over the alien’s place of resi-
dence. Upon approval of adjustment of
status under this section, the district
director shall record the alien’s lawful
admission for permanent residence as
of the date of such approval. The dis-
trict director shall notify the Commis-
sioner and the Assistant Attorney Gen-
eral, Criminal Division, of the adjust-
ment.

(h) Removal under section 237 of the
Act. Nothing in this section shall pre-
vent an alien adjusted pursuant to the
terms of these provisions from being
removed for conviction of a crime of
moral turpitude committed within 10
years after being provided lawful per-
manent residence under this section or
for any other ground under section 237
of the Act.

(1) Denial of application. In the event
the district director decides to deny an
application on Form I-485 and an ap-
proved Form I1-854 to allow an S non-
immigrant to adjust status, the Assist-
ant Attorney General, Criminal Divi-
sion, and the relevant LEA shall be no-
tified in writing to that effect. The As-
sistant Attorney General, Criminal Di-
vision, shall concur in or object to that
decision. Unless the Assistant Attor-
ney General, Criminal Division, objects
within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant LEA have a right of appeal
from any decision to deny. A denial of
an adjustment application under this
paragraph may not be renewed in sub-
sequent removal proceedings.

[60 FR 44269, Aug. 25, 1995; 60 FR 52248, Oct.

5, 1995, as amended at 62 FR 10384, Mar. 6,
1997]
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§1245.12 What are the procedures for
certain Polish and Hungarian pa-
rolees who are adjusting status to
that of permanent resident under
the Illegal Immigration Reform and
Imm‘i’grant Responsibility Act of
19967

(a) How do I apply for adjustment of
status under this section? (1) Each person
applying for adjustment of status,
under section 646(b) of Public Law 104—
208, must file a completed Form I-485,
Application to Register Permanent
Residence or Adjust Status, with the
correct filing fee, with the Service di-
rector having jurisdiction over the ap-
plicant’s place of residence.

(2) The application must include
Form G-325A, Biographic Information
and the results of the medical exam-
ination made according to §232.1 of 8
CFR chapter I and §1245.5.

(3) The application must include evi-
dence to show the applicant was a na-
tional of Poland or Hungary who, after
being denied refugee status, was in-
spected and granted parole into the
United States between November 1,
1989, and December 31, 1991.

(4) The applicant must have been
physically present in the United States
for at least 1 year before filing a Form
1-485.

(5) After receiving the Form I-485,
the adjudicating Service office will no-
tify each applicant who is 14 years old
or older of the time and location for
the required fingerprinting.

(b) How is my application for adjust-
ment of status affected if I leave the
United States while my application is still
pending? The departure from the
United States by an applicant for ad-
justment of status must be considered
an abandonment of the application, as
provided in §1245.2(a)(4)(ii), unless the
applicant was previously granted ad-
vance parole for such absence, and was
reinspected on returning to the United
States.

(c) Which grounds for inadmissibility do
not apply or can be waived? The provi-
sions of section 212(a) (4), (5), and (7)(A)
of the Act will not apply to adjustment
of status under §1245.12. In addition,
the director may waive any other
ground of inadmissibility except sec-
tion 212(a)(2)(C) or 212(a)(3)(A), (B), (C),
or (E) of the Act, for humanitarian pur-
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poses, to ensure family unity, or when
it is otherwise in the public interest.

(d) If my application for adjustment of
status is approved under §1245.12, what
date will be recorded as my admission to
permanent residence? On approval of the
application for adjustment of status,
the date of the applicant’s admission to
permanent resident status will be the
date of the applicant’s inspection and
parole, as described in paragraph (a) of
this section.

[65 FR 20070, Apr. 14, 2000]

§1245.13 Adjustment of status of cer-
tain nationals of Nicaragua and
Cuba under Public Law 105-100.

(a) Aliens eligible to apply for adjust-
ment. An alien is eligible to apply for
adjustment of status under the provi-
sions of section 202 of Pub. L. 105-100 as
amended and without regard to section
241(a)(b) of the Act, if the alien:

(1) Is a national of Nicaragua or
Cuba;

(2) Except as provided in paragraph
(o) of this section, has been physically
present in the United States for a con-
tinuous period beginning not later than
December 1, 1995, and ending not ear-
lier that the date the application for
adjustment is granted, excluding:

(i) Any periods of absence from the
United States not exceeding 180 days in
the aggregate; and

(ii) Any periods of absence for which
the applicant received an Advance Au-
thorization for Parole (Form I-512)
prior to his or her departure from the
United States, provided the applicant
returned to the United States in ac-
cordance with the conditions of such
Advance Authorization for Parole;

(3) Is not inadmissible to the United
States for permanent residence under
any provisions of section 212(a) of the
Act, with the exception of paragraphs
@), (56), 6)(A), (T)(A) and (9)(B). If avail-
able, an applicant may apply for an in-
dividual waiver as provided in para-
graph (c¢) of this section;

(4) Is physically present in the United
States at the time the application is
filed; and

(5) Properly files an application for
adjustment of status in accordance
with this section.

(b) Qualified family members—(1) Exist-
ence of relationship at time of adjustment.
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The spouse, child, or unmarried son or
daughter of an alien eligible for adjust-
ment of status under the provisions of
Pub. L. 105-100 is eligible to apply for
benefits as a dependent provided the
qualifying relationship existed when
the principal beneficiary was granted
adjustment of status and the dependent
meets all applicable requirements of
sections 202(a) and (d) of Pub. L. 105-
100.

(2) Spouse and minor children. If phys-
ically present in the United States, the
spouse or minor child of an alien who is
eligible for permanent residence under
the provisions of Pub. L. 105-100 may
also apply for and receive adjustment
of status under this section, provided
such spouse or child meets the criteria
established in paragraph (a) of this sec-
tion, except for the requirement of con-
tinuous physical presence in the United
States since December 1, 1995. Such ap-
plication may be filed concurrently
with or subsequent to the filing of the
principal’s application but may not be
approved prior to approval of the prin-
cipal’s application.

(3) Unmarried adult sons and daugh-
ters. An unmarried son or daughter of
an alien who is eligible for permanent
residence under the provisions of Pub.
L. 105-100 may apply for and receive ad-
justment under this section, provided
such son or daughter meets the criteria
established in paragraph (a) of this sec-
tion.

(c) Applicability of inadmissibility
grounds contained in section 212(a)—(1)
General. An applicant for the benefits
of the adjustment of status provisions
of section 202 of Pub. L. 105-100 need
not establish admissibility under para-
graphs (4), (5), (6)(A), (T(A), and (9)(B)
of section 212(a) of the Act in order to
be able to adjust his or her status to
that of permanent resident. An appli-
cant under section 202 of Pub. L. 105-100
may also apply for one or more of the
immigrant waivers of inadmissibility
under section 212 of the Act, if applica-
ble, in accordance with §1212.7 of this
chapter.

(2) Special rule for waiver of inadmis-
sibility grounds for NACARA applicants
under section 212(a)(9)(A) and
212(a)(9)(C) of the Act. An applicant for
adjustment of status under section 202
of Public Law 105-100 who is inadmis-

8 CFR Ch. V (1-1-25 Edition)

sible under section 212(a)(9)(A) or
212(a)(9)(C) of the Act, may apply for a
waiver of these grounds of inadmis-
sibility while present in the United
States. Such an alien must file a Form
I-601, Application for Waiver of
Grounds of Excludability, with the di-
rector of the Texas Service Center if
the application for adjustment is pend-
ing at that office, with the district di-
rector having jurisdiction over the ap-
plication if the application for adjust-
ment is pending at a district office,
with the Immigration Judge having ju-
risdiction if the application for adjust-
ment is pending before the Immigra-
tion Court, or with the Board of Immi-
gration Appeals if the appeal is pending
before the Board.

(d) General—(1) Proceedings pending
before an Immigration Court. Except as
provided in paragraph (d)(3) of this sec-
tion, while an alien is in exclusion, de-
portation, or removal proceedings
pending before an immigration judge,
or has a pending motion to reopen or
motion to reconsider filed with an im-
migration judge on or before May 21,
1998, sole jurisdiction over an applica-
tion for adjustment of status under
section 202 of Public Law 105-100 shall
lie with the immigration judge. If an
alien who has a pending motion to re-
open or motion to reconsider filed with
an immigration judge on or before May
21, 1998 files an application for adjust-
ment of status under section 202 of
Pub. L. 105-100, the immigration judge
shall reopen the alien’s proceedings for
consideration of the adjustment appli-
cation, unless the alien is clearly ineli-
gible for adjustment of status under
section 202 of Pub. L. 105-100. All appli-
cations for adjustment of status under
section 202 of Pub. L. 105-100 filed with
an Immigration Court shall be subject
to the requirements of §§3.11 and 3.31 of
this chapter.

(2) Proceedings pending before the
Board of Immigration Appeals. Except as
provided in paragraph (d)(3) of this sec-
tion, in cases where a motion to reopen
or motion to reconsider filed with the
Board on or before May 21, 1998, or an
appeal, is pending, the Board shall re-
mand, or reopen and remand, the pro-
ceedings to the Immigration Court for
the sole purpose of adjudicating an ap-
plication for adjustment of status
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under section 202 of Public Law 105-100,
unless the alien is clearly ineligible for
adjustment of status under section 202
of Public Law 105-100. If the immigra-
tion judge denies, or the alien fails to
file, the application for adjustment of
status under section 202 of Public Law
105-100, the immigration judge shall
certify the decision to the Board for
consideration in conjunction with the
previously pending appeal or motion.

(3) Administrative closure of pending
exclusion, deportation, or removal pro-
ceedings. (1) In the case of an alien who
is in exclusion, deportation, or removal
proceedings, or has a pending motion
to reopen or a motion to reconsider
such proceedings filed on or before May
21, 1998, and who appears to be eligible
to file an application for adjustment of
status under section 202 of Pub. L. 105-
100, the Immigration Court having ju-
risdiction over such proceedings or mo-
tion, or if the matter is before the
Board on appeal or by motion, the
Board, shall, upon request of the alien
and with the concurrence of the Serv-
ice, administratively close the pro-
ceedings, or continue indefinitely the
motion, to allow the alien to file such
application with the Service as pre-
scribed in paragraph (g) of this section.

(ii) In any case not administratively
closed in accordance with paragraph
(d)(B)(A) of this section, the immigra-
tion judge having jurisdiction over the
exclusion, deportation, or removal pro-
ceedings shall have jurisdiction to ac-
cept and adjudicate any application for
adjustment of status under section 202
of Pub. L. 105-100 during the course of
such proceedings.

(4)(i) Aliens with final orders of exclu-
sion, deportation, or removal. An alien
who is subject to a final order of exclu-
sion, deportation, or removal, and who
has not been denied adjustment of sta-
tus under section 202 of Public Law 105—
100 by the immigration judge or the
Board of Immigration Appeals, may
apply to the Service for adjustment of
status under section 202 of Pub. L. 105-
100.

(ii) An alien may file a motion to re-
open with the Immigration Court or
the Board of Immigration Appeals,
whichever had jurisdiction last, if the
alien is present in the United States
and subject to a final order of exclu-
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sion, deportation, or removal and has
been denied adjustment of status under
section 202 of NACARA by an Immigra-
tion Court or the Board or who never
applied for adjustment of status on or
before March 31, 2000, with either the
Service, the Immigration Court or the
Board, and who is now eligible for ad-
justment as a vresult of section
1505(a)(1) of the Legal Immigration
Family Equity Act of 2000 (LIFE) and
the LIFE amendments, Public Law 106—
563 and Public Law 106-554, respec-
tively. As provided by §1505(a)(2) of the
LIFE Act and its amendments, such a
motion to reopen must be filed on or
before June 19, 2001.

(5) Stay of final order of exclusion, de-
portation, or removal—(@i) With the Serv-
ice. The filing of an application for ad-
justment under section 202 of Public
Law 105-100 with the Service shall not
stay the execution of such final order
unless the applicant has filed, and the
Service has approved an Application
for Stay of Removal (Form I-246) in ac-
cordance with section 241(c)(2) of the
Act and §241.6 of this chapter. Absent
evidence of the applicant’s statutory
ineligibility for adjustment of status
under section 202 of Public Law 105-100
or significant negative discretionary
factors, a Form I-246 filed by a bona
fide applicant for adjustment under
section 202 of Public Law 105-100 shall
be approved, and the removal of the ap-
plicant shall be stayed until such time
as the application for adjustment has
been adjudicated in accordance with
this section.

(ii) With EOIR. When the Service re-
fers a decision to an immigration judge
on a Notice of Certification (Form I-
290C) in accordance with paragraph
(m)(3) of this section, the referral shall
not stay the execution of the final
order. Execution of such final order
shall proceed unless a stay of execution
is specifically granted by the immigra-
tion judge, the Board, or an authorized
Service officer.

(6) Effect on applications for adjustment
under other provisions of the law. Noth-
ing in this section shall be deemed to
allow any alien who is in either exclu-
sion proceedings that commenced prior
to April 1, 1997, or removal proceedings
as an inadmissible arriving alien that
commenced on or after April 1, 1997,
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and who has not been paroled into the
United States, to apply for adjustment
of status under any provision of law
other than section 202 of Pub. L. 105-
100.

(e) Application and supporting docu-
ments. Each applicant for adjustment of
status must file a Form 1-485, Applica-
tion to Register Permanent Residence
or Adjust Status. An applicant should
complete Part 2 of Form 1-485 by
checking box ‘‘h—other’” and writing
“NACARA—Principal” or “NACARA—
Dependent” next to that block. Each
application must be accompanied by:

(1) The fee prescribed in 8 CFR 103.7
and 8 CFR part 106;

(2) If the applicant is 14 years of age
or older, the fee for fingerprinting pre-
scribed in 8 CFR 103.7;

(3) Evidence of commencement of
physical presence in the United States
at any time on or before December 1,
1995. Such evidence may relate to any
time at or after entry and may consist
of either:

(i) Documentation evidencing one or
more of the activities specified in sec-
tion 202(b)(2)(A) of Public Law 105-100;

(ii) A copy of the Form I-94, Record
of Arrival and Departure, issued to the
applicant at the time of his or her in-
spection and admission or parole;

(iii) Other documentation issued by a
Federal, State, or local authority pro-
vided such other documentation bears
the signature, seal, or other authen-
ticating instrument of such authority
(if the document normally bears such
instrument), was dated at the time of
issuance, and bears a date of issuance
not later than December 1, 1995. Exam-
ples of such other documentation in-
clude, but are not limited to:

(A) A State driver’s license;

(B) A State identification card issued
in lieu of a driver’s license to a non-
driver;

(C) A county or municipal hospital
record;

(D) A public college or public school
transcript; and

(E) Income tax records;

(iv) A copy of a petition on behalf of
the applicant that was submitted to
the Service on or before December 1,
1995, and that lists the applicant as
being physically present in the United
States;
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(v) A certified copy of a Federal,
State, or local governmental record
that was created on or prior to Decem-
ber 1, 1995, shows that the applicant
was present in the United States at the
time, and establishes that the appli-
cant sought on his or her own behalf,
or some other party sought on the ap-
plicant’s behalf, a benefit from the
Federal, State, or local governmental
agency keeping such record;

(vi) A certified copy of a Federal,
State, or local governmental record
that was created on or prior to Decem-
ber 1, 1995, shows that the applicant
was present in the United States at the
time, and establishes that the appli-
cant submitted an income tax return,
property tax payment, or similar sub-
mission or payment to the Federal,
State, or local governmental agency
keeping such record; or

(vii) In the case of an applicant who,
while under the age of 21, attended a
private or religious school in the
United States on or prior to December
1, 1995, a transcript from such private
or religious school, provided that the
school:

(A) Is registered with, approved by,
or licensed by, appropriate State or
local authorities;

(B) Is accredited by the State or re-
gional accrediting body, or by the ap-
propriate private school association; or

(C) Maintains enrollment records in
accordance with State or local require-
ments or standards;

(4) Evidence of continuity of physical
presence in the United States since the
last date on or prior to December 1,
1995, on which the applicant estab-
lished commencement of physical pres-
ence in the United States. Such docu-
mentation may have been issued by
any governmental or nongovernmental
authority, provided such evidence
bears the name of the applicant, was
dated at the time it was issued, and
bears the signature, seal, or other au-
thenticating instrument of the issuing
authority or its authorized representa-
tive, if the document would normally
contain such authenticating instru-
ment. Such documentation may in-
clude, but is not limited to:

(i) School records;

(ii) Rental receipts;

(iii) Utility bill receipts;

1218



Executive Office for Immigration Review, Justice

(iv) Any other dated receipts;

(v) Personal checks written by the
applicant bearing a dated bank can-
cellation stamp;

(vi) Employment records, including
pay stubs;

(vii) Credit card statements showing
the dates of purchase, payment, or
other transaction;

(viii) Certified copies of records
maintained by organizations chartered
by the government, such as public util-
ities, accredited private and parochial
schools, and banks;

(ix) If the applicant establishes that
a family unit was in existence and co-
habiting in the United States, docu-
ments evidencing the physical presence
in the United States of another mem-
ber of that same family unit; and

(x) If the applicant has had cor-
respondence or other interaction with
the Service, a list of the types and
dates of such correspondence or other
contact that the applicant knows to be
contained or reflected in Service
records;

(5) A copy of the applicant’s birth
certificate;

(6) If the applicant is between 14 and
79 years of age, a completed Biographic
Information Sheet (Form G-325A);

(7) A report of medical examination,
as specified in §1245.5;

(8) Two photographs, as described in
the instructions to Form I-485;

(9) If the applicant is 14 years of age
or older, a police clearance from each
municipality where the alien has re-
sided for 6 months or longer since ar-
riving in the United States. If there are
multiple local law enforcement agen-
cies (e.g., city police and county sher-
iff) with jurisdiction over the alien’s
residence, the applicant may obtain a
clearance from either agency. If the ap-
plicant resides or resided in a State
where the State Police maintain a
compilation of all local arrests and
convictions, a statewide clearance is
sufficient. If the applicant presents a
letter from the local police agencies in-
volved, or other evidence, to the effect
that the applicant attempted to obtain
such clearance but was unable to do so
because of local or State policy, the di-
rector or immigration judge having ju-
risdiction over the application may
waive the local police clearance. Fur-
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thermore, if such local police agency
has provided the Service or the Immi-
gration Court with a blanket state-
ment that issuance of such police
clearance is against local or state pol-
icy, the director or immigration judge
having jurisdiction over the case may
waive the local police clearance re-
quirement regardless of whether the
applicant individually submits a letter
from that local police agency;

(10) If the applicant is applying as the
spouse of another Public Law 105-100
beneficiary, a copy of their certificate
of marriage and copies of documents
showing the legal termination of all
other marriages by the applicant or the
other beneficiary;

(11) If the applicant is applying as the
child, unmarried son, or unmarried
daughter of another (principal) bene-
ficiary under section 202 of Public Law
105-100 who is not the applicant’s bio-
logical mother, copies of evidence
(such as the applicant’s parent’s mar-
riage certificate and documents show-
ing the legal termination of all other
marriages, an adoption decree, or other
relevant evidence) to demonstrate the
relationship between the applicant and
the other beneficiary;

(12) A copy of the Form I-94, Arrival-
Departure Record, issued at the time of
the applicant’s arrival in the United
States, if the alien was inspected and
admitted or paroled; and

(13) If the applicant has departed
from and returned to the United States
since December 1, 1995, an attachment
on a plain piece of paper showing:

(i) The date of the applicant’s last ar-
rival in the United States before or on
December 1, 1995;

(ii) The date of each departure from
the United States since that arrival;

(iii) The reason for each departure;
and

(iv) The date, manner, and place of
each return to the United States.

(f) Secondary evidence. If the primary
evidence required in paragraph (e)(4),
(e)(9) or (e)(10 of this section is unavail-
able, church or school records, or other
secondary evidence pertinent to the
facts in issue, may be submitted. If
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such documents are unavailable, affi-
davits may be submitted. The appli-
cant may submit as many types of sec-
ondary evidence as necessary to estab-
lish the birth, marriage, or other
event. Documentary evidence estab-
lishing that primary evidence is un-
available must accompany secondary
evidence of birth or marriage in the
home country. In adjudicating the ap-
plication for adjustment of status
under section 202 of Public Law 105-100,
the Service or immigration judge shall
determine the weight to be given such
secondary evidence. Secondary evi-
dence may not be submitted in lieu of
the documentation specified in para-
graphs (e)(2) and (e)(3) of this section.
However, subject to verification by the
Service, if the documentation specified
in paragraphs (e)(2) and (e)(3) is already
contained in the Service’s file relating
to the applicant, the applicant may
submit an affidavit to that effect in
lieu of the actual documentation.

(g) Filing. The application period be-
gins on June 22, 1998. To benefit from
the provisions of section 202 of Public
Law 105-100, an alien must properly file
an application for adjustment of status
before April 1, 2000. Except as provided
in paragraph (d) of this section, all ap-
plications for the benefits of section 202
of Pub. L. 105-100 must be submitted by
mail to: USINS Texas Service Center,
P.O. Box 851804, Mesquite, TX 75185—
1804. All applications must be accom-
panied by either the correct fee as
specified in 8 CFR 103.7 and 8 CFR part
106; or a request for a fee waiver in ac-
cordance with 8 CFR 103.7 and 8 CFR
part 106. An application received by the
Service or Immigration Court before
April 1, 2000, that has been properly
signed and executed and for which a
waiver of the filing fee has been re-
quested shall be regarded as having
been filed before the statutory deadline
regardless of whether the fee waiver re-
quest is denied provided that the appli-
cant submits the required fee within 30
days of the date of any notice that the
fee waiver request has been denied. In a
case over which the Board has jurisdic-
tion, an application received by the
Board before April 1, 2000, that has
been properly signed and executed shall
be considered filed before the statutory
deadline without payment of the fee or
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submission of a fee waiver request.
Upon demand by the Board, the pay-
ment of the fee or a request for a fee
waiver shall be made upon submission
of the application to the Immigration
Court in accordance with 8 CFR
1240.11(f). If a request for a fee waiver is
denied, the application shall be consid-
ered as having been properly filed with
the Immigration Court before the stat-
utory deadline provided that the appli-
cant submits the required fee within 30
days of the date of any notice that the
fee waiver request has been denied.
After proper filing of the application,
the Service will notify the applicant to
appear for fingerprinting as prescribed
in §103.2(e) of 8 CFR chapter I.

(h) Jurisdiction. Except as provide din
paragraphs (d) and (i) of this section,
the director of the Texas Service Cen-
ter shall have jurisdiction over all ap-
plications for adjustment of status
under section 202 of Public Law 105-100.

(i) Interview. (1) Except as provided in
paragraphs (d), (i)(2), and (i)(3) of this
section, all applicants for adjustment
of status under section 202 of Pub. L.
105-100 must be personally interviewed
by an immigration officer at a local of-
fice of the Service. In any case in
which the director of the Texas Service
Center determines that an interview of
the applicant is necessary, that direc-
tor shall forward the case to the appro-
priate local Service office for interview
and adjudication.

(2) In the case of an applicant who
has submitted evidence of commence-
ment of physical presence in the
United States consisting of one or
more of the documents specified in sec-
tion 202(b)(2)(A)(i) through (v) or sec-
tion 202(b)(2)(A)(vii) of Pub. L. 105-100
and upon examination of the applica-
tion, including all other evidence sub-
mitted in support of the application,
all relevant Service records and all
other relevant law enforcement indi-
ces, if the director of the Texas Service
Center determines that the alien is
clearly eligible for adjustment of sta-
tus under Pub. L. 105-100 and that an
interview of the applicant is not nec-
essary, the director may approve the
application.

(3) Upon examination of the applica-
tion, all supporting documentation, all
relevant Service records, and all other

1220



Executive Office for Immigration Review, Justice

relevant law enforcement indices, if
the director of the Texas Service Cen-
ter determines that the alien is clearly
ineligible for adjustment of status
under Pub. L. 105-100 and that an inter-
view of the applicant is not necessary,
the director may deny the application.

(j) Authorization to be employed in the
United States while the application is
pending—(1) Application. An applicant
for adjustment of status under section
202 of Pub. L. 105-100 who wishes to ob-
tain initial or continued employment
authorization during the pendency of
the adjustment application must file
an Application for Employment au-
thorization (Form I-765), with fee as
set forth in 8 CFR 103.7 and 8 CFR part
106. The applicant may submit Form I-
765 concurrently with, or subsequent
to, the filing of the Form I1-485.

(2) Adjudication and issuance. In gen-
eral, employment authorization may
not be issued to an applicant for ad-
justment of status under section 202 of
Pub. L. 105-100 until the adjustment ap-
plication has been pending for 180 days.
However, if Service records contain one
or more of the documents specified in
section 202(b)(2)(A)(i) through (v) and
(vii) of Pub. L. 105-100, evidence of the
applicant’s Nicaraguan or Cuban na-
tionality, and no indication that the
applicant is clearly ineligible for ad-
justment of status under section 202 of
Pub. L. 105-100, the application for em-
ployment authorization may be ap-
proved, and the resulting document
issued immediately upon verification
that the Service record contains such
information. If the Service fails to ad-
judicate the application for employ-
ment authorization upon expiration of
the 180-day waiting period or within 90
days of the filing of application for em-
ployment authorization, whichever
comes later, the alien shall be eligible
for interim employment authorization
in accordance with §1274a.13(d) of this
chapter. Nothing in this section shall
preclude an applicant for adjustment of
status under Pub. L. 105-100 from being
granted an initial employment author-
ization or an extension of employment
authorization under any other provi-
sion of law or regulation for which the
alien may be eligible.

(k) Parole authorization for purposes of
travel—(1) Travel from and return to the
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United States while the application for
adjustment of status is pending. If an ap-
plicant for benefits under section 202 of
Pub. L. 105-100 desires to travel out-
side, and return to, the United States
while the application for adjustment of
status is pending, he or she must file a
request for advance parole authoriza-
tion on an Application for Travel Docu-
ment (Form I-131), with fee as set forth
in 8 CFR 103.7 and 8 CFR part 106 and
in accordance with the instructions on
the form. If the alien is either in depor-
tation or removal proceedings, or sub-
ject to a final order of deportation or
removal, the Form I-131 must be sub-
mitted to the Assistant Commissioner
for International Affairs; otherwise the
Form I-131 must be submitted to the
director of the Texas Service Center,
who shall have jurisdiction over such
applications. Unless the applicant files
an advance parole request prior to de-
parting from the United States, and
the Service approves such request, his
or her application for adjustment of
status under section 202 of Public Law
105-100 is deemed to be abandoned as of
the moment of his or her departure.
Parole may only be authorized pursu-
ant to the authority contained in, and
the standards prescribed in, section
212(d)(5) of the Act.

(2) Parole authorization for the purpose
of filing an application for adjustment of
status under section 202 of Pub. L. 105—
100. An otherwise eligible applicant
who is outside the United States and
wishes to come to the United States in
order to apply for benefits under sec-
tion 202 of Pub. L. 105-100 may request
parole authorization for such purpose
by filing an Application for Travel
Document (Form I-131) with the Texas
Service Center, at P.O. Box 851804, Mes-
quite, TX 75185-1804. Such application
must be supported by a photocopy of
the Form I-485 that the alien will file
once he or she has been paroled into
the United States. The applicant must
include photocopies of all the sup-
porting documentation listed in para-
graph (e) of this section, except the fil-
ing fee, the medical report, the finger-
print card, and the local police clear-
ances. If the director of the Texas Serv-
ice Center is satisfied that the alien
will be eligible for adjustment of status
once the alien has been paroled into
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the United States and files the applica-
tion, he or she may issue an Authoriza-
tion for Parole of an Alien into the
United States (Form I-512) to allow the
alien to travel to, and be paroled into,
the United States for a period of 60
days. The applicant shall have 60 days
from the date of parole to file the ap-
plication for adjustment of status. If
the alien files the application for ad-
justment of status within that 60-day
period, the Service may re-parole the
alien for such time as is necessary for
adjudication of the application. Failure
to file such application for adjustment
of status within 60 days shall result in
the alien being returned to the custody
of the Service and being examined as
an arriving alien applying for admis-
sion. Such examination will be con-
ducted in accordance with the provi-
sions of section 235(b)(1) of the Act if
the alien is inadmissible under section
212(a)(6)(C) or 212(a)(7) of the Act, or
section 240 of the Act if the alien is in-
admissible under any other grounds.
Parole may only be authorized pursu-
ant to the authority contained in, and
the standards prescribed in, section
212(d)(5) of the Act.

(3) Effect of departure on an out-
standing warrant of exclusion, deporta-
tion, or removal. If an alien who is the
subject of an outstanding final order of
exclusion, deportation, or removal de-
parts from the United States, with or
without an advance parole authoriza-
tion, such final order shall be executed
by the alien’s departure. The execution
of such final order shall not preclude
the applicant from filing an Applica-
tion for Permission to Reapply for Ad-
mission Into the United States After
Deportation or Removal (Form I-212)
in accordance with §1212.2 of this chap-
ter.

(1) Approval. If the director approves
the application for adjustment of sta-
tus under the provisions of section 202
of Pub. L. 105-100, the director shall
record the alien’s lawful admission for
permanent resident as of the date of
such approval and notify the applicant
accordingly. The director shall also ad-
vise the alien regarding the delivery of
his or her Permanent Resident Card
and of the process for obtaining tem-
porary evidence of alien registration. If
the alien had previously been issued a
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final order of exclusion, deportation, or
removal, such order shall be deemed
canceled as of the date of the director’s
approval of the application for adjust-
ment of status. If the alien had been in
exclusion, deportation, or removal pro-
ceedings that were administratively
closed, such proceedings shall be
deemed terminated as of the date of ap-
proval of the application for adjust-
ment of status by the director. If an
immigration judge grants or if the
Board, upon appeal, grants an applica-
tion for adjustment under the provi-
sions of section 202 of Pub. L. 105-100,
the alien’s lawful admission for perma-
nent residence shall be as of the date of
such grant.

(m) Denial and review of decision. (1) If
the director denies the application for
adjustment of status under the provi-
sions of section 202 of Public Law 105—
100, the director shall notify the appli-
cant of the decision. The director shall
also:

(i) In the case of an alien who is not
maintaining valid nonimmigrant sta-
tus and who had not previously been
placed in exclusion, deportation or re-
moval proceedings, initiate removal
proceedings in accordance with §1239.1
of this chapter during which the alien
may renew his or her application for
adjustment of status under section 202
of Public Law 105-100; or

(ii) In the case of an alien whose pre-
viously initiated exclusion, deporta-
tion, or removal proceedings had been
administratively closed or continued
indefinitely under paragraph (d)(3) of
this section, advise the Immigration
Court that had administratively closed
the proceedings, or the Board, as ap-
propriate, of the denial of the applica-
tion. Upon a motion to recalendar filed
by the Service, the Immigration Court
or the Board will then recalendar or re-
instate the prior exclusion, deportation
or removal proceedings, during which
the alien may renew his or her applica-
tion for adjustment under section 202
of Public Law 105-100; or

(iii) In the case of an alien who is the
subject of an outstanding final order of
exclusion, deportation, or removal,
refer the decision to deny the applica-
tion by filing a Form I-290C, Notice of
Certification, with the Immigration
Court that issued the final order for
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consideration in accordance with para-
graph (n) of this section.

(2) Aliens who were denied adjust-
ment of status by the director, but who
are now eligible for such adjustment of
status pursuant to section 1505(a)(1) of
the LIFE Act and amendments, and
have not been referred to immigration
proceedings as specified in paragraph
(m)(1) of this section may file a motion
to reopen with the Service. If an alien
has been referred to the Immigration
Court or has filed an appeal with the
Board after an Immigration Court has
denied the application for adjustment
under NACARA section 202, and pro-
ceedings are pending, then the applica-
tion for adjustment of status will be
adjudicated in accordance with section
1505(a) of the LIFE Act and its amend-
ments. An alien present in the United
States subject to a final order of re-
moval after his or her application was
denied by an Immigration Court or the
Board, but who was made eligible for
adjustment pursuant to section 1505(a)
of the LIFE Act and its amendments
may file a motion to reopen with the
Immigration Court or the Board,
whichever had jurisdiction last. Pursu-
ant to section 1505(a)(2) of the LIFE
Act and its amendments, motions to
reopen proceedings before the Immi-
gration Court or the Board must be
filed on or before June 19, 2001.

(n) Action of immigration judge upon
referral of decision by a Notice of Certifi-
cation (Form I-290C)—(1) General. Upon
the referral by a Notice of Certification
(Form I-290C) of a decision to deny the
application, in accordance with para-
graph (m)(3) of this section, and under
the authority contained in §1003.10 of
this chapter, the immigration judge
shall conduct a hearing to determine
whether the alien is eligible for adjust-
ment of status under section 202 of
Public Law 105-100. Such hearing shall
be conducted under the same rules of
procedure as proceedings conducted
under part 1240 of this chapter, except
the scope of review shall be limited to
a determination on the alien’s eligi-
bility for adjustment of status under
section 202 of Public Law 105-100. Dur-
ing such proceedings all parties are
prohibited from raising or considering
any other issues, including but not lim-
ited to issues of admissibility, deport-
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ability, removability, and eligibility
for any form of relief other than ad-
justment of status under section 202 of
Public Law 105-100. Should the alien
fail to appear for such hearing, the im-
migration judge shall deny the applica-
tion for adjustment under section 202
of Public Law 105-100.

(2) Appeal of immigration judge deci-
sion. Once the immigration judge issues
his or her decision on the application,
either the alien or the Service may ap-
peal the decision to the Board. Such
appeal must be filed pursuant to the re-
quirements for appeals to the Board
from an immigration judge decision set
forth in §§1003.3 and 1003.8 of this chap-
ter.

(3) Rescission of the decision of an im-
migration judge. The decision of an im-
migration judge under paragraph (n)(1)
of this section denying an application
for adjustment under section 202 of
Public Law 105-100 for failure to appear
may be rescinded only:

(i) Upon a motion to reopen filed
within 180 days after the date of the de-
nial if the alien demonstrates that the
failure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act;

(ii) Upon a motion to reopen filed at
any time if the alien demonstrates that
the alien did not receive notice of the
hearing in person (or, if personal serv-
ice was not practicable, through serv-
ice by mail to the alien or to the
alien’s counsel of record, if any) or the
alien demonstrates that the alien was
in Federal or State custody and the
failure to appear was through no fault
of the alien; or

(iii) Upon a motion to reopen filed
not later than June 19, 2001, by an alien
present in the United States who be-
came eligible for adjustment of status
under section 202 of Public Law 105-100,
as amended by section 1505, Public Law
106-554.

(o) Transition period provisions for toll-
ing the physical presence in the United
States provision for certain individuals—
(1) Departure without advance authoriza-
tion for parole. In the case of an other-
wise eligible applicant who departed
the United States on or before Decem-
ber 31, 1997, the physical presence in
the United States provision of section
202(b)(1) of Pub. L. 105-100 is tolled as of
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November 19, 1997, and until July 20,
1998.

(2) Departure with advance authorica-
tion for parole. In the case of an alien
who departed the United States after
having been issued an Authorization
for parole of an Alien into the United
States (Form 1-512), and who returns to
the United States in accordance with
the conditions of that document, the
physical presence in the United States
requirement of section 202(b)(1) of Pub.
L. 105-100 is tolled while the alien is
outside the United States pursuant to
the issuance of the Form I-512.

(3) Request for parole authorization
from outside the United States. In the
case of an alien who is outside the
United States and submits an applica-
tion for parole authorization in accord-
ance with paragraph (k)(2) of this sec-
tion, and such application for parole
authorization is granted by the Serv-
ice, the physical presence in the United
States provisions of section 202(b)(1) of
Pub. L. 105-100 is tilled from the date
the application is received at the Texas
Service Center until the alien is pa-
roled into the United States pursuant
to the issuance of the Form I-512.

(Approved by the Office of Management and
Budget under Control Number 1115-0221)

[63 FR 27829, May 21, 1998, as amended at 65
FR 15854, Mar. 24, 2000; 66 FR 29451, May 31,
2001; 85 FR 82794, Dec. 18, 2020]

§1245.14 Adjustment of status of cer-
tain health care workers.

An alien applying for adjustment of
status to perform labor in a health care
occupation as described in 8 CFR
1212.15(c) must present evidence at the
time he or she applies for adjustment
of status, and, if applicable, at the time
of the interview on the application,
that he or she has a valid certificate
issued by the Commission on Grad-
uates of Foreign Nursing Schools or
the National Board of Certification in
Occupational Therapy.

[63 FR 55012, Oct. 14, 1998]

§1245.15 Adjustment of status of cer-
tain Haitian nationals under the
Haitian Refugee Immigrant Fair-
ness Act of 1998 (HRIFA).

(a) Definitions. As used in this sec-
tion, the terms:

8 CFR Ch. V (1-1-25 Edition)

Abandoned and abandonment mean
that both parents have, or the sole or
surviving parent has, or in the case of
a child who has been placed into a
guardianship, the child’s guardian or
guardians have, willfully forsaken all
parental or guardianship rights, obliga-
tions, and claims to the child, as well
as all control over and possession of
the child, without intending to transfer
these rights to any specific person(s).

Guardian means a person lawfully in-
vested (by order of a competent Fed-
eral, State, or local authority) with the
power, and charged with the duty, of
taking care of, including managing the
property, rights, and affairs of, a child.

Orphan and orphaned refer to the in-
voluntary detachment or severance of
a child from his or her parents due to
any of the following:

(1) The death or disappearance of, de-
sertion by, or separation or loss from
both parents, as those terms are de-
fined in §204.3(b) of 8 CFR chapter I;

(2) The irrevocable and written re-
lease of all parental rights by the sole
parent, as that term is defined in
§204.3(b) of 8 CFR chapter I, based upon
the inability of that parent to provide
proper care (within the meaning of
that phrase in §204.3(b) of 8 CFR chap-
ter I) for the child, provided that at the
time of such irrevocable release such
parent is legally obligated to provide
such care; or

(3) The death or disappearance, as
that term is defined in §204.3(b) of 8
CFR chapter I, of one parent and the
irrevocable and written release of all
parental rights by the sole remaining
parent based upon the inability of that
parent to provide proper care (within
the meaning of that phrase in §204.3(b)
of 8 CFR chapter I) for the child, pro-
vided that at the time of such irrev-
ocable release such parent is legally
obligated to provide such care.

Parent, father, or mother means a par-
ent, father, or mother only where the
relationship exists by reason of any of
the circumstances set forth in para-
graphs (A) through (E) of section
101(b)(1) of the Act.

Sole remaining parent means a person
who is the child’s only parent because:

(1) The child’s other parent has died;
or
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(2) The child’s other parent has been
certified by competent Haitian au-
thorities to be presumed dead as a re-
sult of his or her disappearance, within
the meaning of that term as set forth
in §204.3(b) of 8 CFR chapter 1.

(b) Applicability of provisions of section
902 of HRIFA in general. Section 902 of
Division A of Pub. L. 105-277, the Hai-
tian Refugee Immigrant Fairness Act
of 1998 (HRIFA), provides special rules
for adjustment of status for certain na-
tionals of Haiti, and without regard to
section 241(a)(5) of the Act, if they
meet the other requirements of HRIFA.

(1) Principal applicants. Section
902(b)(1) of HRIFA defines five cat-
egories of principal applicants who
may apply for adjustment of status, if
the alien was physically present in the
United States on December 31, 1995:

(i) An alien who filed for asylum be-
fore December 31, 1995;

(ii) An alien who was paroled into the
United States prior to December 31,
1995, after having been identified as
having a credible fear of persecution,
or paroled for emergent reasons or rea-
sons deemed strictly in the public in-
terest; or

(iii) An alien who at the time of ar-
rival in the United States and on De-
cember 31, 1995, was unmarried and
under 21 years of age and who:

(A) Arrived in the United States
without parents in the United States
and has remained, without parents, in
the United States since his or her ar-
rival;

(B) Became orphaned subsequent to
arrival in the United States; or

(C) Was abandoned by parents or
guardians prior to April 1, 1998, and has
remained abandoned since such aban-
donment.

(2) Dependents. Section 902(d) of
HRIFA provides for certain Haitian na-
tionals to apply for adjustment of sta-
tus as the spouse, child, or unmarried
son or daughter of a principal HRIFA
beneficiary, even if the individual
would not otherwise be eligible for ad-
justment under section 902. The eligi-
bility requirements for dependents are
described further in paragraph (d) of
this section.

(c) Eligibility of principal HRIFA appli-
cants. A Haitian national who is de-
scribed in paragraph (b)(1) of this sec-
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tion is eligible to apply for adjustment
of status under the provisions of sec-
tion 902 of HRIFA if the alien meets
the following requirements:

(1) Physical presence. The alien is
physically present in the United States
at the time the application is filed;

(2) Proper application. The alien prop-
erly files an application for adjustment
of status in accordance with this sec-
tion, including the evidence described
in paragraphs (h), (i), (j), and (k) of this
section. For purposes of §1245.15 of this
chapter only, an Application to Reg-
ister Permanent Residence or Adjust
Status (Form I-485) submitted by a
principal applicant for benefits under
HRIFA may be considered to have been
properly filed if it:

(i) Is received not later than March
31, 2000, at the Nebraska Service Cen-
ter, the Board, or the Immigration
Court having jurisdiction;

(ii) Has been properly completed and
signed by the applicant;

(iii) Identifies the provision of
HRIFA under which the applicant is
seeking adjustment of status; and

(iv) Is accompanied by either:

(A) The correct fee as specified in 8
CFR 103.7 and 8 CFR part 106; or

(B) A request for a fee waiver in ac-
cordance with 8 CFR 103.7 and 8 CFR
part 106, provided such fee waiver re-
quest is subsequently granted; how-
ever, if such a fee waiver request is
subsequently denied and the applicant
submits the require fee within 30 days
of the date of any notice that the fee
waiver request had been denied, the ap-
plication shall be regarded as having
been filed before the statutory dead-
line. In addition, in a case over which
the Board has jurisdiction, an applica-
tion received by the Board before April
1, 2000, that has been properly signed
and executed shall be considered filed
before the statutory deadline without
payment of the fee or submission of a
fee waiver request. Upon remand by the
Board, the payment of the fee or a re-
quest for a fee waiver shall be made
upon submission of the application to
the Immigration Court in accordance
with 8 CFR 1240.11(f). If a request for a
fee waiver is denied, the application
shall be considered as having been
properly filed with the Immigration
Court before the statutory deadline
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provided that the applicant submits
the required fee within 30 days of the
date of any notice that the fee waiver
request has been denied.

(3) Admissibility. The alien is not inad-
missible to the United States for per-
manent residence under any provisions
of section 212(a) of the Act, except as
provided in paragraph (e) of this sec-
tion; and

(4) Continuous physical presence. The
alien has been physically present in the
United States for a continuous period
beginning on December 31, 1995, and
ending on the date the application for
adjustment is granted, except for the
following periods of time:

(i) Any period or periods of absence
from the United States not exceeding
180 days in the aggregate; and

(ii) Any periods of absence for which
the applicant received an Advance Au-
thorization for Parole (Form I-512)
prior to his or her departure from the
United States, provided the applicant
returned to the United States in ac-
cordance with the conditions of such
Advance Authorization for Parole.

(iii) Any periods of absence from the
United States occurring after October
21, 1998, and before July 12, 1999, pro-
vided the applicant departed the
United States prior to December 31,
1998.

(d) Eligibility of dependents of a prin-
cipal HRIFA beneficiary. A Haitian na-
tional who is the spouse, child, or un-
married son or daughter of a principal
beneficiary eligible for adjustment of
status under the provisions of HRIFA
is eligible to apply for benefits as a de-
pendent, if the dependent alien meets
the following requirements:

(1) Physical presence. The alien is
physically present in the United States
at the time the application is filed;

(2) Proper application. The alien prop-
erly files an application for adjustment
of status as a dependent in accordance
with this section, including the evi-
dence described in paragraphs (h) and
(1) of this section;

(3) Admissibility. The alien is not inad-
missible to the United States for per-
manent residence under any provisions
of section 212(a) of the Act, except as
provided in paragraph (e) of this sec-
tion;

8 CFR Ch. V (1-1-25 Edition)

(4) Relationship. The qualifying rela-
tionship to the principal alien must
have existed at the time the principal
was granted adjustment of status and
must continue to exist at the time the
dependent alien is granted adjustment
of status. To establish the qualifying
relationship to the principal alien, evi-
dence must be submitted in accordance
with §204.2 of this chapter. Such evi-
dence should consist of the documents
specified in §204.2(a)(1)(1)(B),
(a)(D(HiDB), (a)(2), (d)(2), and (d)(5) of 8
CFR chapter I;

(5) Continuous physical presence. If the
alien is applying as the unmarried son
or unmarried daughter of a principal
HRIFA beneficiary, he or she must
have been physically present in the
United States for a continuous period
beginning not later than December 31,
1995, and ending on the date the appli-
cation for adjustment is granted, as
provided in paragraphs (c)(4) and (j) of
this section.

(e) Applicability of grounds of inadmis-
sibility contained in section 212(a)—(1)
Certain grounds of inadmissibility inap-
plicable to HRIFA applicants. Para-
graphs (4), (5), (6)(A), (T)(A) and (9)(B)
of section 212(a) of the Act are inappli-
cable to HRIFA principal applicants
and their dependents. Accordingly, an
applicant for adjustment of status
under section 902 of HRIFA need not
establish admissibility under those
provisions in order to be able to adjust
his or her status to that of permanent
resident.

(2) Availability of individual waivers. If
a HRIFA applicant is inadmissible
under any of the other provisions of
section 212(a) of the Act for which an
immigrant waiver is available, the ap-
plicant may apply for one or more of
the immigrant waivers of inadmis-
sibility under section 212 of the Act, in
accordance with §1212.7 of this chapter.
In considering an application for waiv-
er under section 212(g) of the Act by an
otherwise statutorily eligible applicant
for adjustment of status under HRIFA
who was paroled into the United States
from the U.S. Naval Base at Guanta-
namo Bay, for the purpose of receiving
treatment of an HIV or AIDS condi-
tion, the fact that his or her arrival in
the United States was the direct result
of a government decision to provide
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such treatment should be viewed as a
significant positive factor when weigh-
ing discretionary factors. In consid-
ering an application for waiver under
section 212(i) of the Act by an other-
wise statutorily eligible applicant for
adjustment of status under HRIFA who
used counterfeit documents to travel
from Haiti to the United States, the
adjudicator shall, when weighing dis-
cretionary factors, take into consider-
ation the general lawlessness and cor-
ruption which was widespread in Haiti
at the time of the alien’s departure,
the difficulties in obtaining legitimate
departure documents at that time, and
other factors unique to Haiti at that
time which may have induced the alien
to commit fraud or make willful mis-
representations.

(3) Special rule for waiver of inadmis-
sibility grounds for HRIFA applicants
under section 212(a)(9)(A) and
212(a)(9)(C) of the Act. An applicant for
adjustment of status under HRIFA who
is inadmissible under section
212(a)(9)(A) or 212(a)(9)(C) of the Act,
may apply for a waiver of these
grounds of inadmissibility while
present in the United States. Such an
alien must file Form I-601, Application
for Waiver of Grounds of Excludability.
If the application for adjustment is
pending at the Nebraska Service Cen-
ter, Form I-601 must be filed with the
director of that office. If the applica-
tion for adjustment is pending at a dis-
trict office, Form I-601 must be filed
with the district director having juris-
diction over the application. If the ap-
plication for adjustment is pending be-
fore the immigration court, Form I-601
must be filed with the immigration
judge having jurisdiction, or with the
Board of Immigration Appeals if the
appeal is pending before the Board.

(f) Time for filing of applications—(1)
Applications for HRIFA benefits by a
principal HRIFA applicant. The applica-
tion period begins on June 11, 1999. To
benefit from the provisions of section
902 of HRIFA, an alien who is applying
for adjustment as a principal applicant
must properly file an application for
adjustment of status before April 1,
2000.

(2) Applications by dependent aliens.
The spouse, minor child, or unmarried
son or daughter of an alien who is eligi-
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ble for adjustment of status as a prin-
cipal beneficiary under HRIFA may file
an application for adjustment of status
under this section concurrently with or
subsequent to the filing of the applica-
tion of the principal HRIFA bene-
ficiary. An application filed by a de-
pendent may not be approved prior to
approval of the principal’s application.

(g) Jurisdiction for filing of applica-
tions—(1) Filing of applications with the
Service. The Service has jurisdiction
over all applications for the benefits of
section 902 of HRIFA as a principal ap-
plicant or as a dependent under this
section, except for applications filed by
aliens who are in pending immigration
proceedings as provided in paragraph
(2)(2) of this section. All applications
filed with the Service for the benefits
of section 902 of HRIFA must be sub-
mitted by mail to: USINS Nebraska
Service Center, PO Box 87245, Lincoln,
NE 68501-7245. After proper filing of the
application, the Service will instruct
the applicant to appear for
fingerprinting as prescribed in §103.2(e)
of this chapter. The Director of the Ne-
braska Service Center shall have juris-
diction over all applications filed with
the Service for adjustment of status
under section 902 of HRIFA, unless the
Director refers the applicant for a per-
sonal interview at a local Service office
as provided in paragraph (0)(1) of this
section.

(2) Filing of applications by aliens in
pending exclusion, deportation, or re-
moval proceedings. An alien who is in
exclusion, deportation, or removal pro-
ceedings pending before the Immigra-
tion Court or the Board, or who has a
pending motion to reopen or motion to
reconsider filed with the Immigration
Court or the Board on or before May 12,
1999, must apply for HRIFA benefits to
the Immigration Court or the Board, as
provided in paragraph (p)(1) of this sec-
tion, rather than to the Service. How-
ever, an alien whose proceeding has
been administratively closed (see para-
graph (p)(4) of this section) may only
apply for HRIFA benefits with the
Service as provided in paragraph (g)(1)
of this section.

(3)({) Filing of applications with the
Service by aliens who are subject to a
final order of exclusion, deportation, or
removal. An alien who is subject to a
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final order of exclusion, deportation, or
removal, and who has not been denied
adjustment of status under section 902
of HRIFA by the Immigration Court or
the Board, may only apply for HRIFA
benefits with the Service as provided in
paragraph (g)(1) of this section. This
includes applications for HRIFA bene-
fits filed by aliens who have filed a mo-
tion to reopen or motion to reconsider
a final order after May 12, 1999.

(ii) An alien present in the United
States who is subject to a final order of
exclusion, deportation, or removal and
has been denied adjustment of status
under section 902 of HRIFA by the Im-
migration Court or the Board, or who
never applied for adjustment of status
with the Service, an Immigration
Court, or the Board on or before March
31, 2000, and who was made eligible for
HRIFA benefits under the Legal Immi-
gration Family Equity Act of 2000
(LIFE Act) and LIFE amendments,
Public Law 106-553 and Public Law 106—
554, respectively, may file a motion to
reopen with either the Immigration
Court or the Board, whichever had ju-
risdiction last. As provided by the
LIFE Act, motions to reopen must be
filed on or before June 19, 2001.

(iii) Stay of final order of exclusion, de-
portation, or removal. The filing of an
application for adjustment under sec-
tion 902 of HRIFA with the Service
shall not stay the execution of such
final order unless the applicant has re-
quested and been granted a stay in con-
nection with the HRIFA application.
An alien who has filed a HRIFA appli-
cation with the Service may file an Ap-
plication for Stay of Removal (Form I-
246) in accordance with section 241(c)(2)
of the Act and §1241.6 of this chapter.

(iv) Grant of stay. Absent evidence of
the applicant’s statutory ineligibility
for adjustment of status under section
902 of HRIFA or significant negative
discretionary factors, a Form I1-246
filed by a bona fide applicant for ad-
justment under section 902 of HRIFA
shall be approved and the removal of
the applicant shall be stayed until such
time as the Service has adjudicated the
application for adjustment in accord-
ance with this section.

(h) Application and supporting docu-
ments. Bach applicant for adjustment of
status must file an Application to Reg-

8 CFR Ch. V (1-1-25 Edition)

ister Permanent Residence or Adjust
Status (Form I-485). An applicant
should complete Part 2 of Form I-485
by checking box ‘‘h—other’” and writ-
ing “HRIFA—Principal” or “‘HRIFA—
Dependent” next to that block. Each
application must be accompanied by:

(1) Application fee. The fee for Form I-
485 prescribed in 8 CFR 103.7 and 8 CFR
part 106;

(2) Fingerprinting fee. If the applicant
is 14 years of age or older, the fee for
fingerprinting prescribed in 8 CFR 103.7
and 8 CFR part 106;

(3) Identifying information. (i) A copy
of the applicant’s birth certificate or
other record of birth as provided in
paragraph (m) of this section;

(ii) A completed Biographic Informa-
tion Sheet (Form G-325A), if the appli-
cant is between 14 and 79 years of age;

(iii) A report of medical examination,
as specified in §1245.5 of this chapter;
and

(iv) Two photographs, as described in
the instructions to Form I-485;

(4) Arrival-Departure Record. A copy of
the Form 1-94, Arrival-Departure
Record, issued at the time of the appli-
cant’s arrival in the United States, if
the alien was inspected and admitted
or paroled;

(5) Police clearances. If the applicant
is 14 years old or older, a police clear-
ance from each municipality where the
alien has resided for 6 months or longer
since arriving in the United States. If
there are multiple local law enforce-
ment agencies (e.g., city police and
county sheriff) with jurisdiction over
the alien’s residence, the applicant
may obtain a clearance from either
agency. If the applicant resides or re-
sided in a State where the State police
maintain a compilation of all local ar-
rests and convictions, a statewide
clearance is sufficient. If the applicant
presents a letter from the local police
agencies involved, or other evidence, to
the effect that the applicant attempted
to obtain such clearance but was un-
able to do so because of local or State
policy, the director or immigration
judge having jurisdiction over the ap-
plication may waive the local police
clearance. Furthermore, if such local
police agency has provided the Service
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or the Immigration Court with a blan-
ket statement that issuance of such po-
lice clearance is against local or State
policy, the director or immigration
judge having jurisdiction over the case
may waive the local police clearance
requirement regardless of whether the
applicant individually submits a letter
from that local police agency;

(6) Proof of Haitian nationality. If the
applicant acquired Haitian nationality
other than through birth in Haiti, a
copy of the certificate of naturaliza-
tion or certificate of citizenship issued
by the Haitian government; and

(7 Additional supporting evidence. Ad-
ditional supporting evidence pertaining
to the applicant as provided in para-
graphs (i) through (1) of this section.

(1) Evidence of presence in the United
States on December 31, 1995. An alien
seeking HRIFA benefits as a principal
applicant must provide with the appli-
cation evidence establishing the alien’s
presence in the United States on De-
cember 31, 1995. Such evidence may
consist of the evidence listed in
§1245.22.

(j) Evidence of continuity of presence in
the United States since December 31, 1995.
An alien seeking HRIFA benefits as a
principal applicant, or as the unmar-
ried son or daughter of a principal ap-
plicant, must provide with the applica-
tion evidence establishing continuity
of the alien’s physical presence in the
United States since December 31, 1995.
(This requirement does not apply to a
dependent seeking HRIFA benefits as
the spouse or minor child of a principal
applicant.)

(1) Evidence establishing presence. Evi-
dence establishing the continuity of
the alien’s physical presence in the
United States since December 31, 1995,
may consist of any documentation
issued by any governmental or non-
governmental authority, provided such
evidence bears the name of the appli-
cant, was dated at the time it was
issued, and bears the signature, seal, or
other authenticating instrument of the
authorized representative of the
issuing authority, if the document
would normally contain such authen-
ticating instrument.

(2) Examples. Documentation estab-
lishing continuity of physical presence
may include, but is not limited to:

§1245.15

(i) School records;

(ii) Rental receipts;

(iii) Utility bill receipts;

(iv) Any other dated receipts;

(v) Personal checks written by the
applicant bearing a dated bank can-
cellation stamp;

(vi) Employment records, including
pay stubs;

(vii) Credit card statements showing
the dates of purchase, payment, or
other transaction;

(viii) Certified copies of records
maintained by organizations chartered
by the Federal or State government,
such as public utilities, accredited pri-
vate and religious schools, and banks;

(ix) If the applicant establishes that
a family unit was in existence and co-
habiting in the United States, docu-
ments evidencing presence of another
member of that same family unit; and

(x) For applicants who have had on-
going correspondence or other inter-
action with the Service, a list of the
types and dates of such correspondence
or other contact that the applicant
knows to be contained or reflected in
Service records.

(3) Evidence relating to absences from
the United States since December 31, 1995.
If the alien is applying as a principal
applicant, or as the unmarried son or
daughter of a principal applicant, and
has departed from and returned to the
United States since December 31, 1995,
the alien must provide with the appli-
cation an attachment on a plain piece
of paper showing:

(i) The date of the applicant’s last ar-
rival in the United States before De-
cember 31, 1995;

(ii) The date of each departure (if
any) from the United States since that
arrival;

(iii) The reason for each departure;
and

(iv) The date, manner, and place of
each return to the United States.

(k) Evidence establishing the alien’s eli-
gibility under section 902(b) of HRIFA. An
alien seeking HRIF A benefits as a prin-
cipal applicant must provide with the
application evidence establishing that
the alien satisfies one of the eligibility
standards described in paragraph (b)(1)
of this section.
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(1) Applicant for asylum. If the alien is
a principal applicant who filed for asy-
lum before December 31, 1995, the appli-
cant must provide with the application
either:

(i) A photocopy of the first page of
the Application for Asylum and With-
holding of Removal (Form I-589); or

(ii) If the alien is not in possession of
a photocopy of the first page of the
Form I-589, a statement to that effect
giving the date of filing and the loca-
tion of the Service office or Immigra-
tion Court at which it was filed;

(2) Parolee. If the alien is a principal
applicant who was paroled into the
United States prior to December 31,
1995, after having been identified as
having a credible fear of persecution,
or paroled for emergent reasons or rea-
sons deemed strictly in the public in-
terest, the applicant must provide with
the application either:

(i) A photocopy of the Arrival-Depar-
ture Record (Form I-94) issued when he
or she was granted parole; or

(ii) If the alien is not in possession of
the original Form I-94, a statement to
that effect giving the date of parole
and the location of the Service port-of-
entry at which parole was authorized.

(3) Child without parents. If the alien
is a principal applicant who arrived in
the United States as a child without
parents in the United States, the appli-
cant must provide with the applica-
tion:

(i) Evidence, showing the date, loca-
tion, and manner of his or her arrival
in the United States, such as:

(A) A photocopy of the Form I-94
issued at the time of the alien’s arrival
in the United States;

(B) A copy of the airline or vessel
records showing transportation to the
United States;

(C) Other similar documentation; or

(D) If none of the documents in para-
graphs (K)(3)(i)(A)—(C) of this section
are available, a statement from the ap-
plicant, accompanied by whatever evi-
dence the applicant is able to submit in
support of that statement; and

(ii) Evidence establishing the absence
of the child’s parents, which may in-
clude either:

(A) Evidence showing the deaths of,
or disappearance or desertion by, the
applicant’s parents; or

8 CFR Ch. V (1-1-25 Edition)

(B) Evidence showing that the appli-
cant’s parents did not live in the
United States with the applicant. Such
evidence may include, but is not lim-
ited to, documentation or affidavits
showing that the applicant’s parents
have been continuously employed out-
side the United States, are deceased,
disappeared, or abandoned the appli-
cant prior to the applicant’s arrival, or
were otherwise engaged in activities
showing that they were not in the
United States, or (if they have been in
the United States) that the applicant
and his or her parents did not reside to-
gether.

(4) Orphaned child. If the alien is a
principal applicant who is or was a
child who became orphaned subsequent
to arrival in the United States, the ap-
plicant must provide with the applica-
tion:

(i) Evidence, showing the date, loca-
tion, and manner of his or her arrival
in the United States, such as:

(A) A photocopy of the Form I1-94
issued at the time of the alien’s arrival
in the United States;

(B) A copy of the airline or vessel
records showing transportation to the
United States;

(C) Other similar documentation; or

(D) If none of the documents in para-
graphs (k)(4)(i)(A)—(C) of this section
are available, a statement from the ap-
plicant, accompanied by whatever evi-
dence the applicant is able to submit in
support of that statement; and

(ii) Either:

(A) The death certificates of both
parents (or in the case of a child having
only one parent, the death certificate
of the sole parent) showing that the
death or deaths occurred after the date
of the applicant’s arrival in the United
States;

(B) Evidence from a State, local, or
other court or governmental authority
having jurisdiction and authority to
make decisions in matters of child wel-
fare establishing the disappearance of,
the separation or loss from, or deser-
tion by, both parents (or, in the case of
a child born out of wedlock who has
not been legitimated, the sole parent);
or

(C) Evidence of:

(1) Either:
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(1) The child having only a sole par-
ent, as that term is defined in §204.3(b)
of this chapter;

(ii) The death of one parent; or

(1i7) Certification by competent Hai-
tian authorities that one parent is pre-
sumed dead as a result of his or her dis-
appearance, within the meaning of that
term as set forth in §204.3(b) of this
chapter; and

(2) A copy of a written statement ex-
ecuted by the sole parent, or the sole
remaining parent, irrevocably releas-
ing all parental rights based upon the
inability of that parent to provide
proper care for the child.

(5) Abandoned child. If the alien is a
principal applicant who was abandoned
by parents or guardians prior to April
1, 1998, and has remained abandoned
since such abandonment, the applicant
must provide with the application:

(i) Evidence, showing the date, loca-
tion, and manner of his or her arrival
in the United States, such as:

(A) A photocopy of the Form I-94
issued at the time of the alien’s arrival
in the United States;

(B) A copy of the airline or vessel
records showing transportation to the
United States;

(C) Other similar documentation; or

(D) If none of the documents in para-
graphs (K)(5)(i)(A)—(C) of this section
are available, a statement from the ap-
plicant, accompanied by whatever evi-
dence the applicant is able to submit in
support of that statement; and

(ii) Either:

(A) Evidence from a State, local, or
other court or governmental authority
having jurisdiction and authority to
make decisions in matters of child wel-
fare establishing such abandonment; or

(B) Evidence to establish that the ap-
plicant would have been considered to
be abandoned according to the laws of
the State where he or she resides, or
where he or she resided at the time of
the abandonment, had the issue been
presented to the proper authorities.

(1) Evidence relating to applications by
dependents under section 902(d) of
HRIFA—(1) Evidence of spousal relation-
ship. If the alien is applying as the
spouse of a principal HRIFA bene-
ficiary, the applicant must provide
with the application a copy of their
certificate of marriage and copies of
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documents showing the legal termi-
nation of all other marriages by the ap-
plicant or the other beneficiary.

(2) Evidence of parent-child relation-
ship. If the applicant is applying as the
child, unmarried son, or unmarried
daughter of a principal HRIFA bene-
ficiary, and the principal beneficiary is
not the applicant’s biological mother,
the applicant must provide with the
application evidence to demonstrate
the parent-child relationship between
the principal beneficiary and the appli-
cant. Such evidence may include copies
of the applicant’s parent’s marriage
certificate and documents showing the
legal termination of all other mar-
riages, an adoption decree, or other rel-
evant evidence.

(m) Secondary evidence. Except as
otherwise provided in this paragraph, if
the primary evidence required in this
section is unavailable, church or school
records, or other secondary evidence
pertinent to the facts in issue, may be
submitted. If such documents are un-
available, affidavits may be submitted.
The applicant may submit as many
types of secondary evidence as nec-
essary to establish birth, marriage, or
other relevant events. Documentary
evidence establishing that primary evi-
dence is unavailable must accompany
secondary evidence of birth or mar-
riage in the home country. The un-
availability of such documents may be
shown by submission of a copy of the
written request for a copy of such doc-
uments which was sent to the official
keeper of the records. In adjudicating
the application for adjustment of sta-
tus under section 902 of HRIFA, the
Service or immigration judge shall de-
termine the weight to be given such
secondary evidence. Secondary evi-
dence may not be submitted in lieu of
the documentation specified in para-
graphs (i) or (j) of this section. How-
ever, subject to verification by the
Service, if the documentation specified
in this paragraph or in paragraphs
MEG)@D), (1), (), DH@), and (1)(2) of this
section is already contained in the
Service’s file relating to the applicant,
the applicant may submit an affidavit
to that effect in lieu of the actual doc-
umentation.

(n) Authorication to be employed in the
United States while the application is
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pending—(1) Application for employment
authorization. An applicant for adjust-
ment of status under section 902 of
HRIFA who wishes to obtain initial or
continued employment authorization
during the pendency of the adjustment
application must file an Application
for Employment Authorization (Form
I-765) with the Service, including the
fee as set forth in 8 CFR 103.7 and 8
CFR part 106. The applicant may sub-
mit Form I-765 either concurrently
with or subsequent to the filing of the
application for HRIFA Dbenefits on
Form 1-485.

(2) Adjudication and issuance. Employ-
ment authorization may not be issued
to an applicant for adjustment of sta-
tus under section 902 of HRIFA until
the adjustment application has been
pending for 180 days, unless the Direc-
tor of the Nebraska Service Center
verifies that Service records contain
evidence that the applicant meets the
criteria set forth in section 902(b) or
902(d) of HRIFA, and determines that
there is no indication that the appli-
cant is clearly ineligible for adjust-
ment of status under section 902 of
HRIFA, in which case the Director may
approve the application for employ-
ment authorization, and issue the re-
sulting document, immediately upon
such verification. If the Service fails to
adjudicate the application for employ-
ment authorization upon expiration of
the 180-day waiting period, or within 90
days of the filing of application for em-
ployment authorization, whichever
comes later, the alien shall be eligible
for interim employment authorization
in accordance with §1274a.13(d) of this
chapter. Nothing in this section shall
preclude an applicant for adjustment of
status under HRIFA from being grant-
ed an initial employment authorization
or an extension of employment author-
ization under any other provision of
law or regulation for which the alien
may be eligible.

(0) Adjudication of HRIFA applications
filed with the Service—(1) Referral for
interview. Except as provided in para-
graphs (0)(2) and (0)(3) of this section,
all aliens filing applications for adjust-
ment of status with the Service under
this section must be personally inter-
viewed by an immigration officer at a
local office of the Service. If the Direc-
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tor of the Nebraska Service Center de-
termines that an interview of the ap-
plicant is necessary, the Director shall
forward the case to the appropriate
local Service office for interview and
adjudication.

(2) Approval without interview. Upon
examination of the application, includ-
ing all other evidence submitted in
support of the application, all relevant
Service records and all other relevant
law enforcement indices, the Director
may approve the application without
an interview if the Director determines
that:

(i) The alien’s claim to eligibility for
adjustment of status under section 902
of HRIFA is verified through existing
Service records; and

(ii) The alien is clearly eligible for
adjustment of status.

(3) Denial without interview. If, upon
examination of the application, all sup-
porting documentation, all relevant
Service records, and all other relevant
law enforcement indices, the Director
determines that the alien is clearly in-
eligible for adjustment of status under
HRIFA and that an interview of the ap-
plicant is not necessary, the Director
may deny the application.

(p) Adjudication of HRIFA applications
filed in pending exclusion, deportation, or
removal  proceedings—(1)  Proceedings
pending before an Immigration Court. Ex-
cept as provided in paragraph (p)(4) of
this section, the Immigration Court
shall have sole jurisdiction over an ap-
plication for adjustment of status
under this section filed by an alien who
is in exclusion, deportation, or removal
proceedings pending before an immi-
gration judge or the Board, or who has
a pending motion to reopen or motion
to reconsider filed with an immigra-
tion judge or the Board on or before
May 12, 1999. The immigration judge
having jurisdiction over the exclusion,
deportation, or removal proceedings
shall have jurisdiction to accept and
adjudicate any application for adjust-
ment of status under section 902 of
HRIFA during the course of such pro-
ceedings. All applications for adjust-
ment of status under section 902 of
HRIFA filed with an Immigration
Court shall be subject to the require-
ments of §§1003.11 and 1003.31 of this
chapter.
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(2) Motion to reopen or motion to recon-
sider. If an alien who has a pending mo-
tion to reopen or motion to reconsider
timely filed with an immigration judge
on or before May 12, 1999, files an appli-
cation for adjustment of status under
section 902 of HRIFA, the immigration
judge shall reopen the alien’s pro-
ceedings for consideration of the ad-
justment application, unless the alien
is clearly ineligible for adjustment of
status under section 902 of HRIFA.

(3) Proceedings pending before the
Board. Except as provided in paragraph
(d)(4) of this section, in the case of an
alien who either has a pending appeal
with the Board or has a pending mo-
tion to reopen or motion to reconsider
timely filed with the Board on or be-
fore May 12, 1999, the Board shall re-
mand, or reopen and remand, the pro-
ceedings to the Immigration Court for
the sole purpose of adjudicating an ap-
plication for adjustment of status
under section 902 of HRIFA, unless the
alien is clearly ineligible for adjust-
ment of status under section 902 of
HRIFA. If the immigration judge de-
nies, or the alien fails to file, the appli-
cation for adjustment of status under
section 902 of HRIFA, the immigration
judge shall certify the decision to the
Board for consideration in conjunction
with the applicant’s previously pending
appeal or motion.

(4) Administrative closure of exclusion,
deportation, or removal proceedings. (i)
An alien who is in exclusion, deporta-
tion, or removal proceedings, or who
has a pending motion to reopen or a
motion to reconsider such proceedings
filed on or before May 12, 1999, may re-
quest that the proceedings be adminis-
tratively closed, or that the motion be
indefinitely continued, in order to
allow the alien to file such application
with the Service as prescribed in para-
graph (g) of this section. If the alien
appears to be eligible to file an applica-
tion for adjustment of status under
this section, the Immigration Court or
the Board (whichever has jurisdiction)
shall, with the concurrence of the Serv-
ice, administratively close the pro-
ceedings or continue indefinitely the
motion.

(ii) In the case of an otherwise-eligi-
ble alien whose exclusion, deportation,
or removal proceedings have been ad-

§1245.15

ministratively closed for reasons not
specified in this section, the alien may
only apply before the Service for ad-
justment of status under this section.

(a) Approval of HRIFA applications—
(1) Applications approved by the Service.
If the Service approves the application
for adjustment of status under the pro-
visions of section 902 of HRIFA, the di-
rector shall record the alien’s lawful
admission for permanent residence as
of the date of such approval and notify
the applicant accordingly. The director
shall also advise the alien regarding
the delivery of his or her Permanent
Resident Card and of the process for
obtaining temporary evidence of alien
registration. If the alien had previously
been issued a final order of exclusion,
deportation, or removal, such order
shall be deemed canceled as of the date
of the director’s approval of the appli-
cation for adjustment of status. If the
alien had been in exclusion, deporta-
tion, or removal proceedings that were
administratively closed, such pro-
ceedings shall be deemed terminated as
of the date of approval of the applica-
tion for adjustment of status by the di-
rector.

(2) Applications approved by an immi-
gration judge or the Board. If an immi-
gration judge or (upon appeal) the
Board grants an application for adjust-
ment under the provisions of section
902 of HRIFA, the date of the alien’s
lawful admission for permanent resi-
dence shall be the date of such grant.

(r) Review of decisions by the Service
denying HRIFA applications—(1)(i) De-
nial notification. If the Service denies
the application for adjustment of sta-
tus under the provisions of section 902
of HRIFA, the director shall notify the
applicant of the decision and of any
right to renew the application in pro-
ceedings before the Immigration Court.

(ii) An alien made eligible for adjust-
ment of status under HRIFA by the
LIFE Act amendments and whose case
has not been referred to EOIR under
paragraphs (r)(2) or (r)(3) of this sec-
tion, may file a motion to reopen with
the Service.

(2) Renewal of application for HRIFA
benefits in removal, deportation, or exclu-
sion proceedings. An alien who is not
the subject of a final order of removal,
deportation, or exclusion may renew
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his or her application for adjustment
under section 902 of HRIFA during the
course of such removal, deportation, or
exclusion proceedings.

(i) Initiation of removal proceedings. In
the case of an alien who is not main-
taining valid nonimmigrant status and
who had not previously been placed in
exclusion, deportation, or removal pro-
ceedings, the director shall initiate re-
moval proceedings in accordance with
§1239.1 of this chapter.

(ii) Recalendaring or reinstatement of
prior proceedings. In the case of an alien
whose previously initiated exclusion,
deportation, or removal proceeding had
been administratively closed or contin-
ued indefinitely under paragraph (p)(4)
of this section, the director shall make
a request for recalendaring or rein-
statement to the Immigration Court
that had administratively closed the
proceeding, or the Board, as appro-
priate, when the application has been
denied. The Immigration Court or the
Board will then recalendar or reinstate
the prior exclusion, deportation, or re-
moval proceeding.

(iii) Filing of renewed application. A
principal alien may file a renewed ap-
plication for HRIFA benefits with the
Immigration Court either before or
after March 31, 2000, if he or she had
filed his or her initial application for
such benefits with the Service on or be-
fore March 31, 2000. A dependent of a
principal applicant may file such re-
newed application with the Immigra-
tion Court either before or after March
31, 2000, regardless of when he or she
filed his or her initial application for
HRIFA benefits with the Service.

(3) Aliens with final orders. In the case
of an alien who is the subject of an out-
standing final order of exclusion, de-
portation, or removal, the Service shall
refer the decision to deny the applica-
tion by filing a Notice of Certification
(Form I-290C) with the Immigration
Court that issued the final order for
consideration in accordance with para-
graph (s) of this section.

(4)(i) An alien whose case has been re-
ferred to the Immigration Court under
paragraphs (r)(2) or (r)(3) of this sec-
tion, or who filed an appeal with the
Board after his or her application for
adjustment of status under section 902
of HRIFA was denied, and whose pro-
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ceedings are pending, and who is now
eligible for adjustment of status under
HRIFA as amended by section 1505(b) of
the LIFE Act and its amendments,
may renew the application for adjust-
ment of status with either the Immi-
gration Court or the Board, whichever
has jurisdiction. The application will
be adjudicated in accordance with sec-
tion 1505(b) of the LIFE Act and its
amendments.

(ii) An alien present in the United
States who is subject to a final order of
exclusion, deportation or removal after
his or her HRIFA adjustment applica-
tion was denied by an Immigration
Court or the Board, but who was made
eligible for HRIFA adjustment as a re-
sult of section 1505(b) of the LIFE Act
and its amendments, may file a motion
to reopen with either the Immigration
Court or the Board, whichever had ju-
risdiction last. Such motion to reopen
must be filed on or before June 19, 2001.

(s) Action on decisions referred to the
Immigration Court by a Notice of Certifi-
cation (Form I-290C)—(1) General. Upon
the referral by a Notice of Certification
(Form I-290C) of a decision to deny the
application, in accordance with para-
graph (r)(3) of this section, the immi-
gration judge shall conduct a hearing,
under the authority contained in §3.10
of this chapter, to determine whether
the alien is eligible for adjustment of
status under section 902 of HRIFA.
Such hearing shall be conducted under
the same rules of procedure as pro-
ceedings conducted under part 240 of
this chapter, except the scope of review
shall be limited to a determination of
the alien’s eligibility for adjustment of
status under section 902 of HRIFA.
During such proceedings, all parties
are prohibited from raising or consid-
ering any unrelated issues, including,
but not limited to, issues of admissi-
bility, deportability, removability, and
eligibility for any remedy other than
adjustment of status under section 902
of HRIFA. Should the alien fail to ap-
pear for such hearing, the immigration
judge shall deny the application for ad-
justment under section 902 of HRIFA.

(2) Stay pending review. When the
Service refers a decision to the Immi-
gration Court on a Notice of Certifi-
cation (Form I-290C) in accordance
with paragraph (r)(3) of this section,
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the referral shall not stay the execu-
tion of the final order. Execution of
such final order shall proceed unless a
stay of execution is specifically grant-
ed by the immigration judge, the
Board, or an authorized Service officer.

(3) Appeal of Immigration Court deci-
sion. Once the immigration judge issues
his or her decision on the application,
either the alien or the Service may ap-
peal the decision to the Board. Such
appeal must be filed pursuant to the re-
quirements for appeals to the Board
from an Immigration Court decision
set forth in §§1003.3 and 1003.8 of this
chapter.

(4) Rescission or reopening of the deci-
sion of an Immigration Court. The deci-
sion of an Immigration Court under
paragraph (s)(1) of this section denying
an application for adjustment under
section 902 of HRIFA for failure to ap-
pear may be rescinded or reopened
only:

(i) Upon a motion to reopen filed
within 180 days after the date of the de-
nial if the alien demonstrates that the
failure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act;

(ii) Upon a motion to reopen filed at
any time if the alien demonstrates that
he or she did not receive notice of the
hearing in person (or, if personal serv-
ice was not practicable, through serv-
ice by mail to the alien or to the
alien’s counsel of record, if any) or the
alien demonstrates that he or she was
in Federal or State custody and the
failure to appear was through no fault
of the alien; or

(iii) Upon a motion to reopen filed
not later than June 19, 2001, by an alien
present in the United States who be-
came eligible for adjustment of status
under HRIFA, as amended by section
1505, of Public Law 106-554.

(t) Parole authorization for purposes of
travel—(1) Travel from and return to the
United States while the application for
adjustment of status is pending. If an ap-
plicant for benefits under section 902 of
HRIFA desires to travel outside, and
return to, the United States while the
application for adjustment of status is
pending, he or she must file a request
for advance parole authorization on an
Application for Travel Document
(Form I-131), with fee as set forth in 8
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CFR 103.7 and 8 CFR part 106 and in ac-
cordance with the instructions on the
form. If the alien is either in deporta-
tion or removal proceedings, or subject
to a final order of deportation or re-
moval, the Form I-131 must be sub-
mitted to the Director, Office of Inter-
national Affairs; otherwise the Form I-
131 must be submitted to the Director
of the Nebraska Service Center, who
shall have jurisdiction over such appli-
cations. Unless the applicant files an
advance parole request prior to depart-
ing from the United States, and the
Service approves such request, his or
her application for adjustment of sta-
tus under section 902 of HRIFA is
deemed to be abandoned as of the mo-
ment of his or her departure. Parole
may only be authorized pursuant to
the authority contained in, and the
standards prescribed  in, section
212(d)(5) of the Act.

(2) Parole authorization for the purpose
of filing an application for adjustment of
status under section 902 of HRIFA. (i) An
otherwise eligible applicant who is out-
side the United States and wishes to
come to the United States in order to
apply for benefits under section 902 of
HRIFA may request parole authoriza-
tion for such purpose by filing an Ap-
plication for Travel Document (Form
I-131) with the Nebraska Service Cen-
ter, at P.O. Box 87245, Lincoln, NE
68501-7245. Such application must be
supported by a photocopy of the Form
I-485 that the alien will file once he or
she has been paroled into the United
States. The applicant must include
photocopies of all the supporting docu-
mentation listed in paragraph (h) of
this section, except the filing fee, the
medical report, the fingerprint card,
and the local police clearances.

(ii) If the Director of the Nebraska
Service Center is satisfied that the
alien will be eligible for adjustment of
status once the alien has been paroled
into the United States and files the ap-
plication, he or she may issue an Au-
thorization for Parole of an Alien into
the United States (Form I-512) to allow
the alien to travel to, and be paroled
into, the United States for a period of
60 days.

(iii) The applicant shall have 60 days
from the date of parole to file the ap-
plication for adjustment of status. If
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the alien files the application for ad-
justment of status within that 60-day
period, the Service may re-parole the
alien for such time as is necessary for
adjudication of the application. Failure
to file such application for adjustment
of status within 60 days shall result in
the alien being returned to the custody
of the Service and being examined as
an arriving alien applying for admis-
sion. Such examination will be con-
ducted in accordance with the provi-
sions of section 235(b)(1) of the Act if
the alien is inadmissible under section
212(a)(6)(C) or 212(a)(7) of the Act, or
section 240 of the Act if the alien is in-
admissible under any other grounds.

(iv) Parole may only be authorized
pursuant to the authority contained in,
and the standards prescribed in, sec-
tion 212(d)(5) of the Act. The authority
of the Director of the Nebraska Service
Center to authorize parole from outside
the United States under this provision
shall expire on March 31, 2000.

(3) Effect of departure on an out-
standing warrant of exclusion, deporta-
tion, or removal. If an alien who is the
subject of an outstanding final order of
exclusion, deportation, or removal de-
parts from the United States, with or
without an advance parole authoriza-
tion, such final order shall be executed
by the alien’s departure. The execution
of such final order shall not preclude
the applicant from filing an Applica-
tion for Permission to Reapply for Ad-
mission Into the United States After
Deportation or Removal (Form I1-212)
in accordance with §1212.2 of this chap-
ter.

(u) Tolling the physical presence in the
United States provision for certain indi-
viduals—(1) Departure with advance au-
thorization for parole. In the case of an
alien who departed the United States
after having been issued an Authoriza-
tion for Parole of an Alien into the
United States (Form I-512), and who re-
turns to the United States in accord-
ance with the conditions of that docu-
ment, the physical presence in the
United States requirement of section
902(b)(1) of HRIFA is tolled while the
alien is outside the United States pur-
suant to the issuance of the Form I-512.

(2) Request for parole authorization
from outside the United States. In the
case of an alien who is outside the
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United States and submits an applica-
tion for parole authorization in accord-
ance with paragraph (t)(2) of this sec-
tion, and such application for parole
authorization is granted by the Serv-
ice, the physical presence requirement
contained in section 902(b)(1) of HRIFA
is tolled from the date the application
is received at the Nebraska Service
Center until the alien is paroled into
the United States pursuant to the
issuance of the Form I-512.

(3) Departure without advance author-
ization for parole. In the case of an oth-
erwise-eligible applicant who departed
the United States on or before Decem-
ber 31, 1998, the physical presence in
the United States provision of section
902(b)(1) of HRIFA is tolled as of Octo-
ber 21, 1998, and until July 12, 1999.

(v) Judicial review of HRIFA adjust-
ment of status determinations. Pursuant
to the provisions of section 902(f) of
HRIFA, there shall be no judicial ap-
peal or review of any administrative
determination as to whether the status
of an alien should be adjusted under
the provisions of section 902 of HRIFA.

[64 FR 25767, May 12, 1999, as amended at 65
FR 15844, Mar. 24, 2000; 66 FR 29452, May 1,
2001; 67 FR 78673, Dec. 26, 2002; 85 FR 82794,
Dec. 18, 2020]

§1245.18 How can physicians (with ap-
proved Forms I-140) that are serv-
ing in medically underserved areas
or at a Veterans Affairs facility ad-
just status?

(a) Which physicians are eligible for
this benefit? Any alien physician who
has been granted a national interest
waiver under §204.12 of 8 CFR chapter 1
may submit Form I-485 during the 6-
year period following Service approval
of a second preference employment-
based immigrant visa petition.

(b) Do alien physicians have special
time-related requirements for adjustment?
(1) Alien physicians who have been
granted a national interest waiver
under §204.12 of 8 CFR chapter I must
meet all the adjustment of status re-
quirements of this part.

(2) The Service shall not approve an
adjustment application filed by an
alien physician who obtained a waiver
under section 203(b)(2)(B)(ii) of the Act
until the alien physician has completed
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the period of required service estab-
lished in §204.12 of 8 CFR chapter 1.

(c) Are the filing procedures and docu-
mentary requirements different for these
particular alien physicians? Alien physi-
cians submitting adjustment applica-
tions upon approval of an immigrant
petition are required to follow the pro-
cedures outlined within this part with
the following modifications.

(1) Delayed fingerprinting.
Fingerprinting, as noted in the Form I-
485 instructions, will not be scheduled
at the time of filing. Fingerprinting
will be scheduled upon the physician’s
completion of the required years of
service.

(2) Delayed medical examination.
The required medical examination, as
specified in §1245.5, shall not be sub-
mitted with Form I-485. The medical
examination report shall be submitted
with the documentary evidence noting
the physician’s completion of the re-
quired years of service.

(d) Are alien physicians eligible for
Form [-766, Employment Authorization
Document? (1) Once the Service has ap-
proved an alien physician’s Form I-140
with a national interest waiver based
upon full-time clinical practice in an
underserved area or at a Veterans Af-
fairs facility, the alien physician
should apply for adjustment of status
to that of lawful permanent resident on
Form I-485, accompanied by an applica-
tion for an Employment Authorization
Document (EAD), Form I-765, as speci-
fied in §274a.12(c)(9) of 8 CFR chapter 1.

(2) Since section 203(b)(2)(B)(ii) of the
Act requires the alien physician to
complete the required employment be-
fore the Service can approve the alien
physician’s adjustment application, an
alien physician who was in lawful non-
immigrant status when he or she filed
the adjustment application is not re-
quired to maintain a nonimmigrant
status while the adjustment applica-
tion remains pending. Even if the alien
physician’s nonimmigrant status ex-
pires, the alien physician shall not be
considered to be unlawfully present, so
long as the alien physician is prac-
ticing medicine in accordance with
§204.5(k)(4)(iii) of 8 CFR chapter 1.

(e) When does the Service begin count-
ing the physician’s 5-year or 3-year med-
ical practice requirement? Except as pro-
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vided in this paragraph, the 6-year pe-
riod during which a physician must
provide the required 5 years of service
begins on the date of the notice approv-
ing the Form I-140 and the national in-
terest waiver. Alien physicians who
have a 3-year medical practice require-
ment must complete their service
within the 4-year period beginning on
that date.

(1) If the physician does not already
have employment authorization and so
must obtain employment authorization
before the physician can begin work-
ing, then the period begins on the date
the Service issues the employment au-
thorization document.

(2) If the physician formerly held sta-
tus as a J-1 nonimmigrant, but ob-
tained a waiver of the foreign residence
requirement and a change of status to
that of an H-1B nonimmigrant, pursu-
ant to section 214(1) of the Act, as
amended by section 220 of Public Law
103-416, and §212.7(c)(9) of 8 CFR chap-
ter I, the period begins on the date of
the alien’s change from J-1 to H-1B
status. The Service will include the
alien’s compliance with the 3-year pe-
riod of service required under section
214(1) in calculating the alien’s compli-
ance with the period of service required
under section 203(b)(2)(B)(ii)(II) of the
Act and this section.

(3) An alien may not include any
time employed as a J-1 nonimmigrant
physician in calculating the alien’s
compliance with the 5 or 3-year med-
ical practice requirement. If an alien is
still in J-1 nonimmigrant status when
the Service approves a Form I-140 peti-
tion with a national interest job offer
waiver, the aggregate period during
which the medical practice require-
ment period must be completed will
begin on the date the Service issues an
employment authorization document.

(f) Will the Service provide information
to the physician about evidence and sup-
plemental filings? The Service shall pro-
vide the physician with the informa-
tion and the projected timetables for
completing the adjustment process, as
described in this paragraph. If the phy-
sician either files the Form I-485 con-
currently with or waits to subse-
quently file the Form I-485 while the
previously filed Form I-140 is still
pending, then the Service will given
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this information upon approval of the
Form I-140. If the physician does not
file the adjustment application until
after approval of the Form I-140 visa
petition, the Service shall provide this
information upon receipt of the Form
I-485 adjustment application.

(1) The Service shall note the date
that the medical service begins (pro-
vided the physician already had work
authorization at the time the Form I-
140 was filed) or the date that an em-
ployment authorization document was
issued.

(2) A list of the evidence necessary to
satisfy the requirements of paragraphs
(g) and (h) of this section.

(3) A projected timeline noting the
dates that the physician will need to
submit preliminary evidence two years
and 120 days into his or her medical
service in an underserved area or VA
facility, and a projected date six years
and 120 days in the future on which the
physician’s final evidence of completed
medical service will be due.

(g) Will physicians be required to file
evidence prior to the end of the 5 or 3-year
period? (1) For physicians with a 5-year
service requirement, no later than 120
days after the second anniversary of
the approval of Petition for Immigrant
Worker, Form I-140, the alien physi-
cian must submit to the Service Center
having jurisdiction over his or her
place of employment documentary evi-
dence that proves the physician has in
fact fulfilled at least 12 months of
qualifying employment. This may be
accomplished by submitting the fol-
lowing.

(i) Evidence noted in paragraph (h) of
this section that is available at the
second anniversary of the I-140 ap-
proval.

(ii) Documentation from the em-
ployer attesting to the fill-time med-
ical practice and the date on which the
physician began his or her medical
service.

(2) Physicians with a 3-year service
requirement are not required to make
a supplemental filing, and must only
comply with the requirements of para-
graph (h) of this section.

(h) What evidence is meeded to prove
final compliance with the service require-
ment? No later than 120 days after com-
pletion of the service requirement es-
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tablished under §204.12(a) of this sec-
tion, an alien physician must submit to
the Service Center having jurisdiction
over his or her place of employment
documentary evidence that proves the
physician has in fact satisfied the serv-
ice requirement. Such evidence must
include, but is not limited to:

(1) Individual Federal income tax re-
turns, including copies of the alien’sW-
2 forms, for the entire 3-year period or
the balance years of the 5-year period
that follow the submission of the evi-
dence required in paragraph (e) of this
section;

(2) Documentation from the employer
attesting to the full-time medical serv-
ice rendered during the required aggre-
gate period. The documentation shall
address instances of breaks in employ-
ment, other than routine breaks such
as paid vacations;

(3) If the physician established his or
her own practice, documents noting
the actual establishment of the prac-
tice, including incorporation of the
medical practice (if incorporated), the
business license, and the business tax
returns and tax withholding documents
submitted for the entire 3 year period,
or the balance years of the 5-year pe-
riod that follow the submission of the
evidence required in paragraph (e) of
this section.

(i) What if the physician does not com-
ply with the requirements of paragraphs
(f) and (g) of this section? If an alien
physician does not submit (in accord-
ance with paragraphs (f) and (g) of this
section) proof that he or she has com-
pleted the service required under
§204.12(a) of 8 CFR chapter I, the Serv-
ice shall serve the alien physician with
a written notice of intent to deny the
alien physician’s application for ad-
justment of status and, after the denial
is finalized, to revoke approval of the
Form I-140 and national interest waiv-
er. The written notice shall require the
alien physician to provide the evidence
required by paragraph (f) or (g) of this
section within 30 days of the date of
the written notice. The Service shall
not extend this 30-day period. If the
alien physician fails to submit the evi-
dence within the 30-day period estab-
lished by the written notice, the Serv-
ice shall deny the alien physician’s ap-
plication for adjustment of status and
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shall revoke approval of the Form I-140
and of the national interest waiver.

(j) Will a Service officer interview the
physician? (1) Upon submission of the
evidence noted in paragraph (h) of this
section, the Service shall match the
documentary evidence with the pend-
ing form I-485 and schedule the alien
physician for fingerprinting at an Ap-
plication Support Center.

(2) The local Service office shall
schedule the alien for an adjustment
interview with a Service officer, unless
the Service waives the interview as
provided in §1245.6. The local Service
office shall also notify the alien if sup-
plemental documentation should either
be mailed to the office, or brought to
the adjustment interview.

(k) Are alien physicians allowed to
travel outside the United States during
the mandatory 3 or 5-year service period?
An alien physician who has been grant-
ed a national interest waiver under
§204.12 of this chapter and has a pend-
ing application for adjustment of sta-
tus may travel outside of the United
States during the required 3 or 5-year
service period by obtaining advanced
parole prior to traveling. Alien physi-
cians may apply for advanced parole by
submitting form I-131, Application for
Travel Document, to the Service office
having jurisdiction over the alien phy-
sician’s place of business.

(1) What if the Service denies the ad-
Jjustment application? If the Service de-
nies the adjustment application, the
alien physician may renew the applica-
tion in removal proceedings.

[656 FR 53895, Sept. 6, 2000; 65 FR 57861, Sept.
26, 2000; 656 FR 57944, Sept. 27, 2000; 67 FR
49563, July 31, 2002]

§1245.20 Adjustment of status of Syr-
ian asylees under Public Law 106-
378.

(a) Eligibility. An alien is eligible to
apply to adjust status under Public
Law 106-378 if the alien is:

(1) A Jewish national of Syria;

(2) Arrived in the United States after
December 31, 1991, after being per-
mitted by the Syrian Government to
depart from Syria;

(3) Is physically present in the United
States at the time of filing the applica-
tion to adjust status;
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(4) Applies for adjustment of status
no later than October 26, 2001, or has a
pending application for adjustment of
status under the Act that was filed
with the Service before October 27,
2000;

(5) Has been physically present in the
United States for at least 1 year after
being granted asylum;

(6) Has not firmly resettled in any
foreign country; and

(7) Is admissible as an immigrant
under the Act at the time of examina-
tion for adjustment.

(b) Qualified family members. The
spouse, child, or unmarried son or
daughter of an alien eligible for adjust-
ment under Public Law 106-378 is eligi-
ble to apply for adjustment of status
under this section if the alien meets
the criteria set forth in paragraphs
(a)(4) through (a)(7) of this section.

(c) Grounds not to be applied and waiv-
ers. The grounds of inadmissibility
found at section 212(a)(4) of the Act, re-
lating to public charge, and at section
212(a)(7)(A) of the Act, relating to docu-
mentation, do not apply to applicants
for adjustment of status under Public
Law 106-378. Applicants may also re-
quest the waivers found at sections
212(h), (i), and (k) of the Act, to the ex-
tent they are eligible.

(d) Application—(1) New applications.
An applicant must submit From I-485,
Application to Register Permanent
Residence or Adjust Status, along with
the appropriate application fee as stat-
ed in 8 CFR 103.7 and 8 CFR part 106, to
the Nebraska Service Center. The ap-
plication must physically be received
by the Nebraska Service Center no
later than close of business on October
26, 2001. Applicants 14 years of age or
older must also submit the
fingerprinting service fee provided for
in §103.7(b)(1) of this chapter. Each ap-
plication filed must be accompanied by
two photographs as described in the
Form I-485 instructions; a completed
Biographic Information Sheet (Form
G-325A) if the applicant is between 14
and 79 years of age; and a report of
medical examination (Form I-693 and
vaccination supplement) as specified in
8 CFR 245.5. On Form I1I-485, Part 2,
question ‘“h”’, applicants must write
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“SYRIAN ASYLEE—P.L. 106-378"" to in-
dicate that they are applying based on
this provision.

(2) Filing of requests to change the basis
of a pending Form [-485—(i) Request. An
eligible Syrian national with a Form I-
485 that is currently pending with the
Service may request that the basis of
his or her Form I-485 be changed to
Public Law 106-378. The alien must sub-
mit this request in writing to the Ne-
braska Service Center. The request
may only be granted if the 2,000 adjust-
ment limit specified in paragraph (i) of
this section has not yet been reached.
The 2,000 adjustment limit includes
both new and pending Form I-485 peti-
tions. The applicant should clearly an-
notate “SYRIAN ASYLEE P.L. 106-378"’
on the envelope to identify the cor-
respondence.

(ii) Time limit. If the Form I1-485 was
filed before October 27, 2000, there is no
time limit for requesting a change of
basis for adjustment of status. How-
ever, if the Form I-485 was filed on or
after October 27, 2001, then the Service
must receive the request for change of
basis no later than October 27, 2001.

(e) Evidence. Applicants must submit
evidence that demonstrates they are
eligible for adjustment of status under
Public Law 106-378. Required evidence
includes the following:

(1) A copy of the alien’s passport;

(2) A copy of the applicant’s Arrival-
Departure Record (Form I-94) or other
evidence of inspection and admission
or parole into the United States after
December 31, 1991;

(3) Documentation including, but not
limited to, those listed at §1245.15(j)(2)
to establish physical presence in the
United States for at least 1 year after
being granted asylum;

(4) If the applicant is the spouse of a
principal alien applying for adjust-
ment, he or she must submit a mar-
riage certificate, if available, or other
evidence to demonstrate the marriage;
and

(5) If the applicant is the child of a
principal alien applying for adjustment
of status, he or she must submit a birth
certificate, if available, or other evi-
dence to demonstrate the relationship.

(f) Employment authorization. Appli-
cants who want to obtain employment
authorization based on a pending appli-
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cation for adjustment of status under
Public Law 106-378 may submit Form I-
765, Application for Employment Au-
thorization, along with the application
fee listed in 8 CFR 103.7 and 8 CFR part
106. If the Service approves the applica-
tion for employment authorization, the
applicant will be issued an employment
authorization document.

(g) Travel while an application to ad-
just status is pending. Applicants who
wish to travel abroad and re-enter the
United States while an application for
adjustment of status is pending with-
out being considered to have aban-
doned that application must obtain ad-
vance parole prior to departing the
United States. To obtain advance pa-
role, applicants must file Form I-131,
Application for a Travel Document,
along with the application fee listed in
8 CFR 103.7 and 8 CFR part 106. If the
Service approves Form I-131, the alien
will be issued Form I-512, Authoriza-
tion for the Parole of an Alien into the
United States.

(h) Approval and date of admission as a
lawful permanent resident. When the
Service approves an application to ad-
just status to that of lawful permanent
resident based on Public Law 106-378,
the applicant will be notified in writ-
ing of the Service’s decision. In addi-
tion, the record of the alien’s admis-
sion as a lawful permanent resident
will be recorded as of the date 1 year
before the approval of the application.

(1) Number of adjustments under Public
Law 106-378. No more than 2,000 aliens
may have their status adjusted to that
of lawful permanent resident under
Public Law 106-378.

(j) Notice of Denial—(1) General. When
the Service denies an application to ad-
just status to that of lawful permanent
resident based on Public Law 106-378,
the applicant will be notified of the de-
cision and the reason for the denial in
writing.

(2) Cases involving requests to change
the basis of a pending Form [-485. If an
applicant who requested that a pending
Form 1-485, be considered under Public
Law 106-378, is found to be ineligible
under Public Law 106-378, but he or she
appears eligible for adjustment under
the original section of the Act under
which the Form I-485 was filed, the
Service will provide the applicant with
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notice of this fact. Processing the
Form I-485 under the original provision
of law will resume as appropriate.

(k) Administrative review. An alien
whose application for adjustment of
status under Public Law 106-378 is de-
nied by the Service may not appeal the
decision. However, the denial will be
without prejudice to the alien’s right
to renew the application in proceedings
under 8 CFR part 1240 provided that the
2,000 statutory limit on such adjust-
ments has not yet been reached.

[66 FR 27448, May 17, 2001, as amended at 85
FR 82795, Dec. 18, 2020]

§1245.21 Adjustment of status of cer-
tain nationals of Vietnam, Cam-
bodia, and Laos (section 586 of Pub-
lic Law 106-429).

(a) Eligibility. DHS may adjust the
status to that of a lawful permanent
resident, a native or citizen of Viet-
nam, Cambodia, or Laos who:

(1) Was inspected and paroled into
the United States before October 1,
1997,

(2) Was paroled into the United
States from Vietnam under the aus-
pices of the Orderly Departure Pro-
gram (ODP), a refugee camp in East
Asia, or a displaced person camp ad-
ministered by the United Nations High
Commissioner for Refugees (UNHCR) in
Thailand;

(3) Was physically present in the
United States prior to and on October
1, 1997;

(4) Files an application for adjust-
ment of status in accordance with
paragraph (b) of this section during the
3-year application period; and

(5) Is otherwise eligible to receive an
immigrant visa and is otherwise admis-
sible as an immigrant to the United
States except as provided in para-
graphs (e) and (f) of this section.

(b) Applying for benefits under section
586 of Public Law 106—429—(1) Application
period. The application period lasts
from January 27, 2003 until January 25,
2006. DHS will accept applications re-
ceived after the end of the application
period, but only if the 5,000 limit on ad-
justments has not been reached prior
to the end of the three-year application
period, and the application bears an of-
ficial postmark dated on or before the
final day of the application period.
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Postmarks will be evaluated in the fol-
lowing manner:

(i) If the postmark is illegible or
missing, DHS will consider the applica-
tion to be timely filed if it is received
on or before 3 business days after the
end of the application period.

(ii) In all instances, the burden of
proof is on the applicant to establish
timely filing of an application.

(2) Application. An alien must be
physically present in the United States
to apply for adjustment of status under
section 586 of Public Law 106-429. An
applicant must submit Form I1-485, Ap-
plication to Register Permanent Resi-
dence or Adjust Status, along with the
appropriate application fee contained
in 8 CFR 103.7 and 8 CFR part 106. Ap-
plicants who are 14 through 79 years of
age must also submit the
fingerprinting service fee provided for
in 8 CFR 103.7 and 8 CFR part 106. Each
application filed must be accompanied
by evidence establishing eligibility as
provided in paragraph (g) of this sec-
tion; two photographs as described in
the Form I-485 instructions; a com-
pleted Biographic Information Sheet
(Form G-325A) if the applicant is be-
tween 14 and 79 years of age; a report of
medical examination (Form I-693 and
vaccination supplement) specified in
§1245.5; and, if needed, an application
for waiver of inadmissibility. Under
Part 2, question h of Form I1-485, appli-
cants must write “INDOCHINESE PA-
ROLEE P.L. 106-429”°. Applications
must be sent to: INS Nebraska Service
Center, P.O. Box 87485, Lincoln NE
68501-7485.

(c) Applications from aliens in immigra-
tion proceedings. An alien in pending
immigration proceedings who believes
he or she is eligible for adjustment of
status under section 586 of Public Law
106-429 must apply directly to DHS in
accordance with paragraph (b) of this
section. An immigration judge or the
Board of Immigration Appeals may not
adjudicate applications for adjustment
of status under this section. An alien
who is currently in immigration pro-
ceedings who alleges eligibility for ad-
justment of status under section 586 of
Public Law 106-429 may contact DHS
counsel after filing an application to
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request the consent of DHS to the fil-
ing of a joint motion for administra-
tive closure. Unless DHS consents to
such a motion, the immigration judge
or the Board may not defer or dismiss
the proceeding in connection with sec-
tion 586 of Public Law 106-429.

(d) Applications from aliens with final
orders of removal, deportation, or exclu-
sion. An alien with a final order of re-
moval, deportation, or exclusion who
believes he or she is eligible for adjust-
ment of status under section 586 of
Public Law 106-429 must apply directly
to DHS in accordance with paragraph
(b) of this section.

(1) An application under this section
does not automatically stay the order
of removal, deportation, or exclusion.
An alien who is eligible for adjustment
of status under section 586 of Public
Law 106-429 may request that the dis-
trict director with jurisdiction over the
alien grant a stay of removal during
the pendency of the application. The
regulations governing such a request
are found at 8 CFR 241.6.

(2) DHS in general will exercise its
discretion not to grant a stay of re-
moval, deportation, or exclusion with
respect to an alien who is inadmissible
on any of the grounds specified in para-
graph (m)(3) of this section, unless
there is substantial reason to believe
that DHS will grant the necessary
waivers of inadmissibility.

(3) An immigration judge or the
Board may not grant a motion to re-
open or stay in connection with an ap-
plication under this section.

(4) If DHS approves the application,
the approval will constitute the auto-
matic re-opening of the alien’s immi-
gration proceedings, vacating of the
final order of removal, deportation, or
exclusion, and termination of the re-
opened proceedings.

(e) Grounds of inadmissibility that do
not apply. In making a determination
of whether an applicant is otherwise el-
igible for admission to the United
States for lawful permanent residence
under the provisions of section 586 of
Public Law 106-429, the grounds of in-
admissibility under sections 212(a)(4),
(a)(b), (a)(M(A), and (a)(9) of the Act
shall not apply.

(f) Waiver of grounds of inadmissibility.
In connection with an application for

8 CFR Ch. V (1-1-25 Edition)

adjustment of status under this sec-
tion, the alien may apply for a waiver
of the grounds of inadmissibility under
sections 212(a)(1), (a)(6)(B), (a)(6)(C),
(@)6)(TF), (@)@A), (a)10)B), and
(a)(10)(D) of the Act as provided in sec-
tion 586(c) of Public Law 106-429, if the
alien demonstrates that a waiver is
necessary to prevent extreme hardship
to the alien, or to the alien’s spouse,
parent, son or daughter who is a U.S.
citizen or an alien lawfully admitted
for permanent residence. In addition,
the alien may apply for any other
waiver of inadmissibility under section
212 of the Act, if eligible. In order to
obtain a waiver for any of these
grounds, an applicant must submit
Form I-601, Application for Waiver of
Grounds of Excludability, with the ap-
plication for adjustment.

(g) Evidence. Applicants must submit
evidence that demonstrates they are
eligible for adjustment of status under
section 586 of Public Law 106-429. Such
evidence shall include the following:

(1) A birth certificate or other record
of birth;

(2) Documentation to establish that
the applicant was physically present in
the United States on October 1, 1997,
under the standards set forth in
§1245.22 of this chapter.

(3) A copy of the applicant’s Arrival-
Departure Record (Form I-94) or other
evidence that the alien was inspected
or paroled into the United States prior
to October 1, 1997, from one of the three
programs listed in paragraph (a)(2) of
this section. Subject to verification,
documentation pertaining to paragraph
(a)(2) of this section is already con-
tained in DHS files and the applicant
may submit an affidavit to that effect
in lieu of actual documentation.

(h) Employment authorication. Appli-
cants who want to obtain employment
authorization based on a pending appli-
cation for adjustment of status under
this section may submit Form I-765,
Application for Employment Author-
ization, along with the application fee
listed in 8 CFR 103.7 and 8 CFR part 106.
If DHS approves the application for
employment authorization, the appli-
cant will be issued an employment au-
thorization document.

(1) Travel while an application to adjust
status is pending. An alien may travel
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abroad while an application to adjust
status is pending. Applicants must ob-
tain advance parole in order to avoid
the abandonment of their application
to adjust status. An applicant may ob-
tain advance parole by filing Form I-
131, Application for a Travel Docu-
ment, along with the application fee
listed in 8 CFR 103.7 and 8 CFR part 106.
If DHS approves Form I-131, the alien
will be issued Form I-512, Authoriza-
tion for the Parole of an Alien into the
United States. Aliens granted advance
parole will still be subject to inspec-
tion at a port-of-entry.

(j) Approval and date of admission as a
lawful permanent resident. When DHS
approves an application to adjust sta-
tus to that of lawful permanent resi-
dent based on section 586 of Public Law
106429, the applicant will be notified in
writing of DHS’s decision. In addition,
the record of the alien’s admission as a
lawful permanent resident will be re-
corded as of the date of the alien’s in-
spection and parole into the United
States, as described in paragraph (a)(1)
of this section.

(k) Notice of denial. When DHS denies
an application to adjust status to that
of lawful permanent resident based on
section 586 of Public Law 106-429, the
applicant will be notified of the deci-
sion in writing.

(1) Administrative review. An alien
whose application for adjustment of
status under section 586 of Public Law
106-429 is denied by DHS may appeal
the decision to the Administrative Ap-
peals Office in accordance with 8 CFR
103.3(a)(2).

(m) Number of adjustments permitted
under this section—(1) Limit. No more
than 5,000 aliens may have their status
adjusted to that of a lawful permanent
resident under section 586 of Public
Law 106-429.

(2) Counting procedures. Each alien
granted adjustment of status under
this section will count towards the
5,000 limit. DHS will assign a tracking
number, ascending chronologically by
filing date, to all applications properly
filed in accordance with paragraphs (b)
and (g) of this section. Except as de-
scribed in paragraph (m)(3) of this sec-
tion, DHS will adjudicate applications
in that order until it reaches 5,000 ap-
provals under this part. Applications
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initially denied but pending on admin-
istrative appeal will retain their place
in the queue by virtue of their tracking
number, pending DHS’s adjudication of
the appeal.

(3) Applications submitted with a re-
quest for the waiver of a ground of inad-
missibility. In the discretion of DHS, ap-
plications that do not require adjudica-
tion of a waiver of inadmissibility
under section 212(a)(2), (a)(6)(B),
(@)(6)(F), (a)(8)(A), or (a)(10)(D) of the
Act may be approved and assigned
numbers within the 5,000 limit before
those applications that do require a
waiver of inadmissibility under any of
those provisions. Applications requir-
ing a waiver of any of those provisions
will be assigned a tracking number
chronologically by the date of approval
of the necessary waivers rather than
the date of filing of the application.

(4) Procedures when the 5,000 limit is
reached. DHS will track the total num-
ber of adjustments and stop processing
applications after the 5,000 limit has
been reached. When the limit is
reached, DHS will return any addi-
tional applications to applicants with a
dated notice encouraging applicants to
retain their application package and
the notice in the event the 5,000 limit
is expanded or eliminated and the alien
wishes to apply again. DHS will keep
an identifying chronological record of
the application for purposes of proc-
essing applications under this section
if the 5,000 limit subsequently is ex-
panded or eliminated. If at the time
the 5,000 limit is reached, it appears
that Congress is about to pass legisla-
tion to expand or eliminate the cap,
DHS retains the discretion to retain
such applications and the related fees.

[67 FR 78673, Dec. 26, 2002, as amended at 85
FR 82795, Dec. 18, 2020; 86 FR 70725, Dec. 13,
2021]

§1245.22 Evidence to demonstrate an
alien’s physical presence in the
United States on a specific date.

(a) Evidence. Generally, an alien who
is required to demonstrate his or her
physical presence in the United States
on a specific date in connection with
an application to adjust status to that
of an alien lawfully admitted for per-
manent residence should submit evi-
dence according to this section. In
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cases where a more specific regulation
relating to a particular adjustment of
status provision has been issued in the
8 CFR, such regulation is controlling
to the extent that it conflicts with this
section.

(b) The number of documents. If no one
document establishes the alien’s phys-
ical presence on the required date, he
or she may submit several documents
establishing his or her physical pres-
ence in the United States prior to and
after that date.

(c) Service-issued documentation. To
demonstrate physical presence on a
specific date, the alien may submit
Service-issued documentation. Exam-
ples of acceptable Service documenta-
tion include, but are not limited to,
photocopies of:

(1) Form 1I-94, Arrival-Departure
Record, issued upon the alien’s arrival
in the United States;

(2) Form 1I-862, Notice to Appear,
issued by the Service on or before the
required date;

(3) Form I-122, Notice to Applicant
for Admission Detained for Hearing be-
fore Immigration Judge, issued by the
Service on or prior to the required
date, placing the applicant in exclusion
proceedings under section 236 of the
Act (as in effect prior to April 1, 1997);

(4) Form I-221, Order to Show Cause,
issued by the Service on or prior to the
required date, placing the applicant in
deportation proceedings under section
242 or 242A (redesignated as section 238)
of the Act (as in effect prior to April 1,
1997); or

(5) Any application or petition for a
benefit under the Act filed by or on be-
half of the applicant on or prior to the
required date that establishes his or
her presence in the United States, or a
fee receipt issued by the Service for
such application or petition.

(d) Government-issued documentation.
To demonstrate physical presence on
the required date, the alien may sub-
mit other government documentation.
Other government documentation
issued by a Federal, State, or local au-
thority must bear the signature, seal,
or other authenticating instrument of
such authority (if the document nor-
mally bears such instrument), be dated
at the time of issuance, and bear a date
of issuance not later than the required
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date. For this purpose, the term Fed-
eral, State, or local authority includes
any governmental, educational, or ad-
ministrative function operated by Fed-
eral, State, county, or municipal offi-
cials. Examples of such other docu-
mentation include, but are not limited
to:

(1) A state driver’s license;

(2) A state identification card;

(3) A county or municipal hospital
record;

(4) A public college or public school
transcript;

(5) Income tax records;

(6) A certified copy of a Federal,
State, or local governmental record
that was created on or prior to the re-
quired date, shows that the applicant
was present in the United States at the
time, and establishes that the appli-
cant sought in his or her own behalf, or
some other party sought in the appli-
cant’s behalf, a benefit from the Fed-
eral, State, or local governmental
agency keeping such record;

(7) A certified copy of a Federal,
State, or local governmental record
that was created on or prior to the re-
quired date, that shows that the appli-
cant was present in the United States
at the time, and establishes that the
applicant submitted an income tax re-
turn, property tax payment, or similar
submission or payment to the Federal,
State, or local governmental agency
keeping such record; or

(8) A transcript from a private or re-
ligious school that is registered with,
or approved or licensed by, appropriate
State or local authorities, accredited
by the State or regional accrediting
body, or by the appropriate private
school association, or maintains enroll-
ment records in accordance with State
or local requirements or standards.
Such evidence will only be accepted to
document the physical presence of an
alien who was in attendance and under
the age of 21 on the specific date that
physical presence in the United States
is required.

(e) Copies of records. It shall be the re-
sponsibility of the applicant to obtain
and submit copies of the records of any
other government agency that the ap-
plicant desires to be considered in sup-
port of his or her application. If the
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alien is not in possession of such a doc-
ument or documents, but believes that
a copy is already contained in the
Service file relating to him or her, he
or she may submit a statement as to
the name and location of the issuing
Federal, State, or local government
agency, the type of document and the
date on which it was issued.

(f) Other relevant document(s) and eval-
uation of evidence. The adjudicator will
consider any other relevant docu-
ment(s) as well as evaluate all evidence
submitted, on a case-by-case basis. The
Service may require an interview when
necessary.

(g) Accuracy of documentation. In all
cases, any doubts as to the existence,
authenticity, veracity, or accuracy of
the documentation shall be resolved by
the official government record, with
records of the Service having prece-
dence over the records of other agen-
cies. Furthermore, determinations as
to the weight to be given any par-
ticular document or item of evidence
shall be solely within the discretion of
the adjudicating authority.

[67 FR 78674, Dec. 26, 2002]

PART 1246—RESCISSION OF
ADJUSTMENT OF STATUS

Sec.

1246.1 Notice.
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part 1246 appear at 68 FR 9846, Feb. 28, 2003,
and 68 FR 10359, Mar. 5, 2003.

answer

§1246.1 Notice.

If it appears to a district director
that a person residing in his or her dis-
trict was not in fact eligible for the ad-

§1246.3

justment of status made in his or her
case, or it appears to an asylum office
director that a person granted adjust-
ment of status by an asylum officer
pursuant to 8 CFR 1240.70 was not in
fact eligible for adjustment of status, a
proceeding shall be commenced by the
personal service upon such person of a
notice of intent to rescind, which shall
inform him or her of the allegations
upon which it is intended to rescind
the adjustment of his or her status. In
such a proceeding the person shall be
known as the respondent. The notice
shall also inform the respondent that
he or she may submit, within thirty
days from the date of service of the no-
tice, an answer in writing under oath
setting forth reasons why such rescis-
sion shall not be made, and that he or
she may, within such period, request a
hearing before an immigration judge in
support of, or in lieu of, his or her writ-
ten answer. The respondent shall fur-
ther be informed that he or she may
have the assistance of or be rep-
resented by counsel or representative
of his or her choice qualified under part
292 of this chapter, at no expense to the
Government, in the preparation of his
or her answer or in connection with his
or her hearing, and that he or she may
present such evidence in his or her be-
half as may be relevant to the rescis-
sion.

[62 FR 10385, Mar. 6, 1997, as amended at 64
FR 27881, May 21, 1999]

§1246.2 Allegations admitted; no an-
swer filed; no hearing requested.

If the answer admits the allegations
in the notice, or if no answer is filed
within the thirty-day period, or if no
hearing is requested within such pe-
riod, the district director or asylum of-
fice director shall rescind the adjust-
ment of status previously granted, and
no appeal shall lie from his decision.

[62 FR 10385, Mar. 6, 1997, as amended at 64
FR 27881, May 21, 1999]

§1246.3 Allegations contested or de-
nied; hearing requested.

If, within the prescribed time fol-
lowing service of the notice pursuant
to §1246.1, the respondent has filed an
answer which contests or denies any al-
legation in the notice, or a hearing is
requested, a hearing pursuant to §1246.5

1245
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