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§1240.3

attorney to each case in which a re-
spondent’s nationality is in issue. A
DHS counsel shall be assigned in every
case in which the Commissioner ap-
proves the submission of non-record in-
formation under §1240.11(a)(3). In his or
her discretion, whenever he or she
deems such assignment necessary or
advantageous, the General Counsel
may assign a DHS counsel to any other
case at any stage of the proceeding.

[62 FR 10367, Mar. 6, 1997. 68 FR 9838, 9840,
Feb. 28, 2003, as amended at 86 FR 70724, Dec.
13, 2021]

§1240.3 Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under 8 CFR
part 1292.

§1240.4 Incompetent respondents.

When it is impracticable for the re-
spondent to be present at the hearing
because of mental incompetency, the
attorney, legal representative, legal
guardian, near relative, or friend who
was served with a copy of the notice to
appear shall be permitted to appear on
behalf of the respondent. If such a per-
son cannot reasonably be found or fails
or refuses to appear, the custodian of
the respondent shall be requested to
appear on behalf of the respondent.

§1240.5 Interpreter.

Any person acting as an interpreter
in a hearing before an immigration
judge under this part shall be sworn to
interpret and translate accurately, un-
less the interpreter is an employee of
the TUnited States Government, in
which event no such oath shall be re-
quired.

§1240.6 Postponement and adjourn-
ment of hearing.

After the commencement of the hear-
ing, the immigration judge may grant
a reasonable adjournment either at his
or her own instance or, for good cause
shown, upon application by the re-
spondent or the Department of Home-
land Security, provided that nothing in
this section shall authorize an adjourn-
ment that causes the adjudication of
an asylum application to exceed 180
days in the absence of exceptional cir-
cumstances, consistent with section

8 CFR Ch. V (1-1-23 Edition)

208(d)(5)(A)({ii) of the Act and
§1003.10(b) of this chapter.

[85 FR 81751, Dec. 16, 2020]

§1240.7 Evidence in removal pro-
ceedings under section 240 of the
Act.

(a) Use of prior statements. The immi-
gration judge may receive in evidence
any oral or written statement that is
material and relevant to any issue in
the case previously made by the re-
spondent or any other person during
any investigation, examination, hear-
ing, or trial.

(b) Testimony. Testimony of witnesses
appearing at the hearing shall be under
oath or affirmation administered by
the immigration judge.

(c) Depositions. The immigration
judge may order the taking of deposi-
tions pursuant to §1003.35 of this chap-
ter.

§1240.8 Burdens of proof in removal
proceedings.

(a) Deportable aliens. A respondent
charged with deportability shall be
found to be removable if the Service
proves by clear and convincing evi-
dence that the respondent is deportable
as charged.

(b) Arriving aliens. In proceedings
commenced upon a respondent’s arrival
in the United States or after the rev-
ocation or expiration of parole, the re-
spondent must prove that he or she is
clearly and beyond a doubt entitled to
be admitted to the United States and is
not inadmissible as charged.

(c) Aliens present in the United States
without being admitted or paroled. In the
case of a respondent charged as being
in the United States without being ad-
mitted or paroled, the Service must
first establish the alienage of the re-
spondent. Once alienage has been es-
tablished, unless the respondent dem-
onstrates by clear and convincing evi-
dence that he or she is lawfully in the
United States pursuant to a prior ad-
mission, the respondent must prove
that he or she is clearly and beyond a
doubt entitled to be admitted to the
United States and is not inadmissible
as charged.

(d) Relief from removal. The respond-
ent shall have the burden of estab-
lishing that he or she is eligible for any
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requested benefit or privilege and that
it should be granted in the exercise of
discretion. If the evidence indicates
that one or more of the grounds for
mandatory denial of the application for
relief may apply, the alien shall have
the burden of proving by a preponder-
ance of the evidence that such grounds
do not apply.

§1240.9 Contents of record.

The hearing before the immigration
judge, including the testimony, exhib-
its, applications, proffers, and requests,
the immigration judge’s decision, and
all written orders, motions, appeals,
briefs, and other papers filed in the
proceedings shall constitute the record
in the case. The hearing shall be re-
corded verbatim except for statements
made off the record with the permis-
sion of the immigration judge. In his or
her discretion, the immigration judge
may exclude from the record any argu-
ments made in connection with mo-
tions, applications, requests, or objec-
tions, but in such event the person af-
fected may submit a brief.

§1240.10 Hearing.

(a) Opening. In a removal proceeding,
the immigration judge shall:

(1) Advise the respondent of his or
her right to representation, at no ex-
pense to the government, by counsel of
his or her own choice authorized to
practice in the proceedings and require
the respondent to state then and there
whether he or she desires representa-
tion;

(2) Advise the respondent of the
availability of pro bono legal services
for the immigration court location at
which the hearing will take place, and
ascertain that the respondent has re-
ceived a list of such pro bono legal
service providers.

(3) Ascertain that the respondent has
received a copy of appeal rights.

(4) Advise the respondent that he or
she will have a reasonable opportunity
to examine and object to the evidence
against him or her, to present evidence
in his or her own behalf and to cross-
examine witnesses presented by the
government (but the respondent shall
not be entitled to examine such na-
tional security information as the gov-
ernment may proffer in opposition to

§1240.10

the respondent’s admission to the
United States or to an application by
the respondent for discretionary re-
lief);

(5) Place the respondent under oath;

(6) Read the factual allegations and
the charges in the notice to appear to
the respondent and explain them in
non-technical language; and

(7) Enter the notice to appear as an
exhibit in the Record of Proceeding.

(b) Public access to hearings. Removal
hearings shall be open to the public,
except that the immigration judge
may, in his or her discretion, close pro-
ceedings as provided in §1003.27 of this
chapter.

(c) Pleading by respondent. The immi-
gration judge shall require the respond-
ent to plead to the notice to appear by
stating whether he or she admits or de-
nies the factual allegations and his or
her removability under the charges
contained therein. If the respondent
admits the factual allegations and ad-
mits his or her removability under the
charges and the immigration judge is
satisfied that no issues of law or fact
remain, the immigration judge may de-
termine that removability as charged
has been established by the admissions
of the respondent. The immigration
judge shall not accept an admission of
removability from an unrepresented re-
spondent who is incompetent or under
the age of 18 and is not accompanied by
an attorney or legal representative, a
near relative, legal guardian, or friend;
nor from an officer of an institution in
which a respondent is an inmate or pa-
tient. When, pursuant to this para-
graph, the immigration judge does not
accept an admission of removability,
he or she shall direct a hearing on the
issues.

(d) Issues of removability. When remov-
ability is not determined under the
provisions of paragraph (c) of this sec-
tion, the immigration judge shall re-
quest the assignment of DHS counsel,
and shall receive evidence as to any un-
resolved issues, except that no further
evidence need be received as to any
facts admitted during the pleading.
The alien shall provide a court cer-
tified copy of a Judicial Recommenda-
tion Against Deportation (JRAD) to

1087



		Superintendent of Documents
	2023-09-19T10:34:05-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




