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deportation or cancellation of removal
application is pending. Where an ap-
peal of a decision granting asylum or
adjustment is sustained by the Board,
a decision to deny as a matter of dis-
cretion an application for suspension of
deportation or cancellation of removal
on this basis shall be reconsidered.

[63 FR 52138, Sept. 30, 1998, as amended at 66
FR 6446, Jan. 22, 2001; 82 FR 57339, Dec. 5,
2017]

§§ 1240.22-1240.24 [Reserved]

Subpart C—Voluntary Departure

§1240.26 Voluntary departure—au-
thority of the Executive Office for
Immigration Review.

(a) Eligibility: general. An alien pre-
viously granted voluntary departure
under section 240B of the Act, includ-
ing by DHS under §240.25, and who fails
to depart voluntarily within the time
specified, shall thereafter be ineligible,
for a period of ten years, for voluntary
departure or for relief under sections
240A, 245, 248, and 249 of the Act.

(b) Prior to completion of removal pro-
ceedings—(1) Grant by the immigration
judge. (i) An alien may be granted vol-
untary departure by an immigration
judge pursuant to section 240B(a) of the
Act only if the alien:

(A) Makes such request prior to or at
the master calendar hearing at which
the case is initially calendared for a
merits hearing;

(B) Makes no additional requests for
relief (or if such requests have been
made, such requests are withdrawn
prior to any grant of voluntary depar-
ture pursuant to this section);

(C) Concedes removability;

(D) Waives appeal of all issues; and

(E) Has not been convicted of a crime
described in section 101(a)(43) of the
Act and is not deportable under section
237(a)(4).

(ii) The judge may not grant vol-
untary departure under section 240B(a)
of the Act beyond 30 days after the
master calendar hearing at which the
case is initially calendared for a merits
hearing, except pursuant to a stipula-
tion under paragraph (b)(2) of this sec-
tion.

(2) Stipulation. At any time prior to
the completion of removal proceedings,
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the DHS counsel may stipulate to a
grant of voluntary departure under sec-
tion 240B(a) of the Act.

(3) Conditions. (i) The judge may im-
pose such conditions as he or she deems
necessary to ensure the alien’s timely
departure from the United States, in-
cluding the posting of a voluntary de-
parture bond to be canceled upon proof
that the alien has departed the United
States within the time specified. The
alien shall be required to present to
DHS, for inspection and photocopying,
his or her passport or other travel doc-
umentation sufficient to assure lawful
entry into the country to which the
alien is departing, unless:

(A) A travel document is not nec-
essary to return to his or her native
country or to which country the alien
is departing; or

(B) The document is already in the
possession of DHS.

(ii) DHS may hold the passport or
documentation for sufficient time to
investigate its authenticity. If such
documentation is not immediately
available to the alien, but the immi-
gration judge is satisfied that the alien
is making diligent efforts to secure it,
voluntary departure may be granted
for a period not to exceed 120 days, sub-
ject to the condition that the alien
within 60 days must secure such docu-
mentation and present it to DHS. DHS
in its discretion may extend the period
within which the alien must provide
such documentation. If the documenta-
tion is not presented within the 60-day
period or any extension thereof, the
voluntary departure order shall vacate
automatically and the alternate order
of removal will take effect, as if in ef-
fect on the date of issuance of the im-
migration judge order.

(iii) If the alien files a post-decision
motion to reopen or reconsider during
the period allowed for voluntary depar-
ture, the grant of voluntary departure
shall be terminated automatically, and
the alternate order of removal will
take effect immediately. The penalties
for failure to depart voluntarily under
section 240B(d) of the Act shall not
apply if the alien has filed a post-deci-
sion motion to reopen or reconsider
during the period allowed for voluntary
departure. Upon the granting of vol-
untary departure, the immigration

1101



§1240.26

judge shall advise the alien of the pro-
visions of this paragraph (b)(3)(iii).

(iv) The automatic termination of a
grant of voluntary departure and the
effectiveness of the alternative order of
removal shall not affect, in any way,
the date that the order of the immigra-
tion judge or the Board became admin-
istratively final, as determined under
the provisions of the applicable regula-
tions in this chapter.

(c) At the conclusion of the removal
proceedings—(1) Required findings. An
immigration judge may grant vol-
untary departure at the conclusion of
the removal proceedings under section
240B(b) of the Act, if he or she finds
that:

(i) The alien has been physically
present in the United States for period
of at least one year preceding the date
the Notice to Appear was served under
section 239(a) of the Act;

(ii) The alien is, and has been, a per-
son of good moral character for at least
five years immediately preceding the
application;

(iii) The alien has not been convicted
of a crime described in section
101(a)(43) of the Act and is not deport-
able under section 237(a)(4); and

(iv) The alien has established by
clear and convincing evidence that the
alien has the means to depart the
United States and has the intention to
do so.

(2) Travel documentation. Except as
otherwise provided in paragraph (b)(3)
of this section, the clear and con-
vincing evidence of the means to de-
part shall include in all cases presen-
tation by the alien of a passport or
other travel documentation sufficient
to assure lawful entry into the country
to which the alien is departing. DHS
shall have full opportunity to inspect
and photocopy the documentation, and
to challenge its authenticity or suffi-
ciency before voluntary departure is
granted.

(3) Conditions. The immigration judge
may impose such conditions as he or
she deems necessary to ensure the
alien’s timely departure from the
United States. The immigration judge
shall advise the alien of the conditions
set forth in this paragraph (c)(3)(i)-
(iii). If the immigration judge imposes
conditions beyond those specifically

8 CFR Ch. V (1-1-23 Edition)

enumerated below, the immigration
judge shall advise the alien of such
conditions before granting voluntary
departure. Upon the conditions being
set forth, the alien shall be provided
the opportunity to accept the grant of
voluntary departure or decline vol-
untary departure if he or she is unwill-
ing to accept the amount of the bond
or other conditions. In all cases under
section 240B(b) of the Act:

(i) The alien shall be required to post
a voluntary departure bond, in an
amount necessary to ensure that the
alien departs within the time specified,
but in no case less than $500. Before
granting voluntary departure, the im-
migration judge shall advise the alien
of the specific amount of the bond to be
set and the duty to post the bond with
the ICE Field Office Director within 5
business days of the immigration
judge’s order granting voluntary depar-
ture.

(ii) An alien who has been granted
voluntary departure shall, within 30
days of filing of an appeal with the
Board, submit sufficient proof of hav-
ing posted the required voluntary de-
parture bond. If the alien does not pro-
vide timely proof to the Board that the
required voluntary departure bond has
been posted with DHS, the Board will
not reinstate the period of voluntary
departure in its final order.

(iii) Upon granting voluntary depar-
ture, the immigration judge shall ad-
vise the alien that if the alien files a
post-order motion to reopen or recon-
sider during the period allowed for vol-
untary departure, the grant of vol-
untary departure shall terminate auto-
matically and the alternate order of re-
moval will take effect immediately.

(iv) The automatic termination of an
order of voluntary departure and the
effectiveness of the alternative order of
removal shall not impact, in any way,
the date that the order of the immigra-
tion judge or the Board became admin-
istratively final, as determined under
the provisions of the applicable regula-
tions in this chapter.

(v) If, after posting the voluntary de-
parture bond the alien satisfies the
condition of the bond by departing the
United States prior to the expiration of
the period granted for voluntary depar-
ture, the alien may apply to the ICE
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Field Office Director for the bond to be
canceled, upon submission of proof of
the alien’s timely departure by such
methods as the ICE Field Office Direc-
tor may prescribe.

(vi) The voluntary departure bond
may be canceled by such methods as
the ICE Field Office Director may pre-
scribe if the alien is subsequently suc-
cessful in overturning or remanding
the immigration judge’s decision re-
garding removability.

(4) Provisions relating to bond. The vol-
untary departure bond shall be posted
with the ICE Field Office Director
within 5 business days of the immigra-
tion judge’s order granting voluntary
departure, and the ICE Field Office Di-
rector may, at his or her discretion,
hold the alien in custody until the
bond is posted. Because the purpose of
the voluntary departure bond is to en-
sure that the alien does depart from
the United States, as promised, the
failure to post the bond, when required,
within 5 business days may be consid-
ered in evaluating whether the alien
should be detained based on risk of
flight, and also may be considered as a
negative discretionary factor with re-
spect to any discretionary form of re-
lief. The alien’s failure to post the re-
quired voluntary departure bond with-
in the time required does not termi-
nate the alien’s obligation to depart
within the period allowed or exempt
the alien from the consequences for
failure to depart voluntarily during the
period allowed. However, if the alien
had waived appeal of the immigration
judge’s decision, the alien’s failure to
post the required voluntary departure
bond within the period allowed means
that the alternate order of removal
takes effect immediately pursuant to 8
CFR 1241.1(f), except that an alien
granted the privilege of voluntary de-
parture under 8 CFR 1240.26(c) will not
be deemed to have departed under an
order of removal if the alien:

(i) Departs the United States no later
than 25 days following the failure to
post bond;

(ii) Provides to DHS such evidence of
his or her departure as the ICE Field
Office Director may require; and

(iii) Provides evidence DHS deems
sufficient that he or she remains out-
side of the United States.
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(d) Alternate order of removal. Upon
granting a request made for voluntary
departure either prior to the comple-
tion of proceedings or at the conclusion
of proceedings, the immigration judge
shall also enter an alternate order or
removal.

(e) Periods of time. If voluntary depar-
ture is granted prior to the completion
of removal proceedings, the immigra-
tion judge may grant a period not to
exceed 120 days. If voluntary departure
is granted at the conclusion of pro-
ceedings, the immigration judge may
grant a period not to exceed 60 days.

(1) Motion to reopen or reconsider filed
during the voluntary departure period.
The filing of a motion to reopen or re-
consider prior to the expiration of the
period allowed for voluntary departure
has the effect of automatically termi-
nating the grant of voluntary depar-
ture, and accordingly does not toll,
stay, or extend the period allowed for
voluntary departure under this section.
See paragraphs (b)(3)(iii) and (c)(3)(ii)
of this section. If the alien files a post-
order motion to reopen or reconsider
during the period allowed for voluntary
departure, the penalties for failure to
depart voluntarily under section
240B(d) of the Act shall not apply. The
Board shall advise the alien of the con-
dition provided in this paragraph in
writing if it reinstates the immigration
judge’s grant of voluntary departure.

(2) Motion to reopen or reconsider filed
after the expiration of the period allowed
for voluntary departure. The filing of a
motion to reopen or a motion to recon-
sider after the time allowed for vol-
untary departure has already expired
does not in any way impact the period
of time allowed for voluntary depar-
ture under this section. The granting
of a motion to reopen or reconsider
that was filed after the penalties under
section 240B(d) of the Act had already
taken effect, as a consequence of the
alien’s prior failure voluntarily to de-
part within the time allowed, does not
have the effect of vitiating or vacating
those penalties, except as provided in
section 240B(d)(2) of the Act.

(f) Extension of time to depart. Author-
ity to extend the time within which to
depart voluntarily specified initially
by an immigration judge or the Board
is only within the jurisdiction of the

1103



§1240.26

district director, the Deputy Executive
Associate Commissioner for Detention
and Removal, or the Director of the Of-
fice of Juvenile Affairs. An immigra-
tion judge or the Board may reinstate
voluntary departure in a removal pro-
ceeding that has been reopened for a
purpose other than solely making an
application for voluntarily departure if
reopening was granted prior to the ex-
piration of the original period of vol-
untary departure. In no event can the
total period of time, including any ex-
tension, exceed 120 days or 60 days as
set forth in section 240B of the Act.
The filing of a motion to reopen or re-
consider does not toll, stay, or extend
the period allowed for voluntary depar-
ture. The filing of a petition for review
has the effect of automatically termi-
nating the grant of voluntary depar-
ture, and accordingly also does not
toll, stay, or extend the period allowed
for voluntary departure.

(g) Administrative Appeals. No appeal
shall lie regarding the length of a pe-
riod of voluntary departure (as distin-
guished from issues of whether to grant
voluntary departure).

(h) Reinstatement of voluntary depar-
ture. An immigration judge or the
Board may reinstate voluntary depar-
ture in a removal proceeding that has
been reopened for a purpose other than
solely making application for vol-
untary departure, if reopening was
granted prior to the expiration of the
original period of voluntary departure.
In no event can the total period of
time, including any extension, exceed
120 days or 60 days as set forth in sec-
tion 240B of the Act and paragraph (a)
of this section.

(1) Effect of filing a petition for review.
If, prior to departing the TUnited
States, the alien files a petition for re-
view pursuant to section 242 of the Act
(8 U.S.C. 1252) or any other judicial
challenge to the administratively final
order, any grant of voluntary depar-
ture shall terminate automatically
upon the filing of the petition or other
judicial challenge and the alternate
order of removal entered pursuant to
paragraph (d) of this section shall im-
mediately take effect, except that an
alien granted the privilege of voluntary
departure under 8 CFR 1240.26(c) will
not be deemed to have departed under

8 CFR Ch. V (1-1-23 Edition)

an order of removal if the alien departs
the United States no later than 30 days
following the filing of a petition for re-
view, provides to DHS such evidence of
his or her departure as the ICE Field
Office Director may require, and pro-
vides evidence DHS deems sufficient
that he or she remains outside of the
United States. The Board shall advise
the alien of the condition provided in
this paragraph in writing if it rein-
states the immigration judge’s grant of
voluntary departure. The automatic
termination of a grant of voluntary de-
parture and the effectiveness of the al-
ternative order of removal shall not af-
fect, in any way, the date that the
order of the immigration judge or the
Board became administratively final,
as determined under the provisions of
the applicable regulations in this chap-
ter. Since the grant of voluntary depar-
ture is terminated by the filing of the
petition for review, the alien will be
subject to the alternate order of re-
moval, but the penalties for failure to
depart voluntarily under section
240B(d) of the Act shall not apply to an
alien who files a petition for review,
and who remains in the United States
while the petition for review is pend-
ing.

(j) [Reserved]

(k) Authority of the Board to grant vol-
untary departure in the first instance.
The following procedures apply to any
request for voluntary departure re-
viewed by the Board:

(1) The Board shall not remand a case
to an immigration judge to reconsider
a request for voluntary departure. If
the Board first finds that an immigra-
tion judge incorrectly denied an alien’s
request for voluntary departure or
failed to provide appropriate advisals,
the Board shall consider the alien’s re-
quest for voluntary departure de novo
and, if warranted, may enter its own
order of voluntary departure with an
alternate order of removal.

(2) In cases which an alien has ap-
pealed an immigration judge’s decision
or in which DHS and the alien have
both appealed an immigration judge’s
decision, the Board shall not grant vol-
untary departure under section 240B of
the Act unless:

(i) The alien requested voluntary de-
parture under that section before the
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immigration judge, the immigration
judge denied the request, and the alien
timely appealed;

(ii) The alien’s notice of appeal speci-
fied that the alien is appealing the im-
migration judge’s denial of voluntary
departure and identified the specific
factual and legal findings that the
alien is challenging;

(iii) The Board finds that the immi-
gration judge’s decision was in error;
and

(iv) The Board finds that the alien
meets all applicable statutory and reg-
ulatory criteria for voluntary depar-
ture under that section.

(3) In cases in which DHS has ap-
pealed an immigration judge’s deci-
sion, the Board shall not grant vol-
untary departure under section 240B of
the Act unless:

(i) The alien requested voluntary de-
parture under that section before the
immigration judge and provided evi-
dence or a proffer of evidence in sup-
port of the alien’s request;

(ii) The immigration judge either
granted the request or did not rule on
it; and,

(iii) The Board finds that the alien
meets all applicable statutory and reg-
ulatory criteria for voluntary depar-
ture under that section.

(4) The Board may impose such con-
ditions as it deems necessary to ensure
the alien’s timely departure from the
United States, if supported by the
record on appeal and within the scope
of the Board’s authority on appeal. Un-
less otherwise indicated in this section,
the Board shall advise the alien in
writing of the conditions set by the
Board, consistent with the conditions
set forth in paragraphs (b), (c), (d), (e),
(h), and (i) of this section (other than
paragraph (c)(3)(ii) of this section), ex-
cept that the Board shall advise the
alien of the duty to post the bond with
the ICE Field Office Director within 10
business days of the Board’s order
granting voluntary departure if that
order was served by mail and shall ad-
vise the alien of the duty to post the
bond with the ICE Field Office Director
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within five business days of the Board’s
order granting voluntary departure if
that order was served electronically. If
documentation sufficient to assure
lawful entry into the country to which
the alien is departing is not contained
in the record, but the alien continues
to assert a request for voluntary depar-
ture under section 240B of the Act and
the Board finds that the alien is other-
wise eligible for voluntary departure
under the Act, the Board may grant
voluntary departure for a period not to
exceed 120 days, subject to the condi-
tion that the alien within 60 days must
secure such documentation and present
it to DHS and the Board. If the Board
imposes conditions beyond those spe-
cifically enumerated, the Board shall
advise the alien in writing of such con-
ditions. The alien may accept or de-
cline the grant of voluntary departure
and may manifest his or her declina-
tion either by written notice to the
Board within five days of receipt of its
decision, by failing to timely post any
required bond, or by otherwise failing
to comply with the Board’s order. The
grant of voluntary departure shall
automatically terminate upon a filing
by the alien of a motion to reopen or
reconsider the Board’s decision, or by
filing a timely petition for review of
the Board’s decision. The alien may de-
cline voluntary departure if he or she
is unwilling to accept the amount of
the bond or other conditions.

(1) Penalty for failure to depart. There
shall be a rebuttable presumption that
the civil penalty for failure to depart,
pursuant to section 240B(d)(1)(A) of the
Act, shall be set at $3,000 unless the im-
migration judge specifically orders a
higher or lower amount at the time of
granting voluntary departure within
the permissible range allowed by law.
The immigration judge shall advise the
alien of the amount of this civil pen-
alty at the time of granting voluntary
departure.

[62 FR 10367, Mar. 6, 1997, as amended at 67
FR 39258, June 7, 2002; 73 FR 76937, Dec. 18,
2008; 85 FR 81655, Dec. 16, 2020; 86 FR 70724,
Dec. 13, 2021]
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