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employee. Maintaining status as an N
nonimmigrant for this purpose requires
the qualifying family relationship to
remain in effect. Unauthorized employ-
ment will not remove an otherwise eli-
gible alien from G-4 status for resi-
dence and physical presence require-
ments, provided the qualifying G-4 sta-
tus is maintained.

[564 FR 5927, Feb. 7, 1989]
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Subpart A—Applying for Benefits,
Surety Bonds, Fees

§103.1 [Reserved]

§103.2 Submission and adjudication of
benefit requests.

(a) Filing—(1) Preparation and submis-
sion. Every form, benefit request, or
other document must be submitted to
DHS and executed in accordance with
the form instructions regardless of a
provision of 8 CFR chapter I to the con-
trary. The form’s instructions are here-
by incorporated into the regulations
requiring its submission. Each form,
benefit request, or other document
must be filed with the fee(s) required
by regulation. All USCIS fees are gen-
erally are non-refundable regardless of
if the benefit request or other service is
approved, denied, or selected, or how
much time the adjudication or proc-
essing requires. Except as otherwise
provided in this chapter I, fees must be
paid when the request is filed or sub-
mitted.

(2) Signature. An applicant or peti-
tioner must sign his or her benefit re-
quest. However, a parent or legal
guardian may sign for a person who is
less than 14 years old. A legal guardian
may sign for a mentally incompetent
person. By signing the benefit request,
the applicant or petitioner, or parent
or guardian certifies under penalty of
perjury that the benefit request, and
all evidence submitted with it, either
at the time of filing or thereafter, is
true and correct. Unless otherwise
specified in this chapter, an acceptable
signature on a benefit request that is
being filed with the USCIS is one that
is either handwritten or, for benefit re-
quests filed electronically as permitted
by the instructions to the form, in
electronic format.

(3) Representation. An applicant or pe-
titioner may be represented by an at-
torney in the United States, as defined
in §1.2 of this chapter, by an attorney
outside the United States as defined in
§292.1(a)(6) of this chapter, or by an ac-
credited representative as defined in
§292.1(a)(4) of this chapter. A bene-
ficiary of a petition is not a recognized
party in such a proceeding. A benefit
request presented in person by someone
who is not the applicant or petitioner,
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or his or her representative as defined
in this paragraph, shall be treated as if
received through the mail, and the per-
son advised that the applicant or peti-
tioner, and his or her representative,
will be notified of the decision. Where
a notice of representation is submitted
that is not properly signed, the benefit
request will be processed as if the no-
tice had not been submitted.

(4) Oath. Any required oath may be
administered by an immigration officer
or person generally authorized to ad-
minister oaths, including persons so
authorized by Article 136 of the Uni-
form Code of Military Justice.

(5) Translation of name. If a document
has been executed in an anglicized
version of a name, the native form of
the name may also be required.

(6) Where to file. All benefit requests
must be filed in accordance with the
form instructions.

(7) Benefit requests submitted. (1)
USCIS will consider a benefit request
received and will record the receipt
date as of the actual date of receipt at
the location designated for filing such
benefit request whether electronically
or in paper format.

(ii) A benefit request which is re-
jected will not retain a filing date. A
benefit request will be rejected if it is
not:

(A) Signed with valid signature;

(B) Executed;

(C) Filed in compliance with the reg-
ulations governing the filing of the spe-
cific application, petition, form, or re-
quest; and

(D) Submitted with the correct fee(s).
If a check or other financial instru-
ment used to pay a fee is returned as
unpayable because of insufficient
funds, USCIS will resubmit the pay-
ment to the remitter institution one
time. If the instrument used to pay a
fee is returned as unpayable a second
time, the filing may be rejected. Finan-
cial instruments returned as unpayable
for a reason other than insufficient
funds will not be redeposited. If a
check or other financial instrument
used to pay a fee is dated more than
one year before the request is received,
the payment and request may be re-
jected.

(iii) A rejection of a filing with
USCIS may not be appealed.
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(b) Evidence and processing—(1) Dem-
onstrating eligibility. An applicant or pe-
titioner must establish that he or she
is eligible for the requested benefit at
the time of filing the benefit request
and must continue to be eligible
through adjudication. Each benefit re-
quest must be properly completed and
filed with all initial evidence required
by applicable regulations and other
USCIS instructions. Any evidence sub-
mitted in connection with a benefit re-
quest is incorporated into and consid-
ered part of the request.

(2) Submitting secondary evidence and
affidavits—(i) General. The non-exist-
ence or other unavailability of required
evidence creates a presumption of in-
eligibility. If a required document,
such as a birth or marriage certificate,
does not exist or cannot be obtained,
an applicant or petitioner must dem-
onstrate this and submit secondary
evidence, such as church or school
records, pertinent to the facts at issue.
If secondary evidence also does not
exist or cannot be obtained, the appli-
cant or petitioner must demonstrate
the unavailability of both the required
document and relevant secondary evi-
dence, and submit two or more affida-
vits, sworn to or affirmed by persons
who are not parties to the petition who
have direct personal knowledge of the
event and circumstances. Secondary
evidence must overcome the unavail-
ability of primary evidence, and affida-
vits must overcome the unavailability
of both primary and secondary evi-
dence.

(ii) Demonstrating that a record is not
available. Where a record does not
exist, the applicant or petitioner must
submit an original written statement
on government letterhead establishing
this from the relevant government or
other authority. The statement must
indicate the reason the record does not
exist, and indicate whether similar
records for the time and place are
available. However, a certification
from an appropriate foreign govern-
ment that a document does not exist is
not required where the Department of
State’s Foreign Affairs Manual indi-
cates this type of document generally
does not exist. An applicant or peti-
tioner who has not been able to acquire
the necessary document or statement
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from the relevant foreign authority
may submit evidence that repeated
good faith attempts were made to ob-
tain the required document or state-
ment. However, where USCIS finds
that such documents or statements are
generally available, it may require
that the applicant or petitioner submit
the required document or statement.

(iii) Evidence provided with a self-peti-
tion filed by a spouse or child of abusive
citicen or resident. The USCIS will con-
sider any credible evidence relevant to
a self-petition filed by a qualified
spouse or child of an abusive citizen or
lawful permanent resident under sec-
tion 204(a)(1)(A)(ii), 204(a)(1)(A){vV),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act. The self-petitioner may, but is not
required to, demonstrate that preferred
primary or secondary evidence is un-
available. The determination of what
evidence is credible and the weight to
be given that evidence shall be within
the sole discretion of USCIS.

(38) Translations. Any document con-
taining foreign language submitted to
USCIS shall be accompanied by a full
English language translation which the
translator has certified as complete
and accurate, and by the translator’s
certification that he or she is com-
petent to translate from the foreign
language into English.

(4) Supporting documents. Original or
photocopied documents which are re-
quired to support any benefit request
must be submitted in accordance with
the form instructions.

() Request for an original document.
USCIS may, at any time, request sub-
mission of an original document for re-
view. The request will set a deadline
for submission of the original docu-
ment. Failure to submit the requested
original document by the deadline may
result in denial or revocation of the un-
derlying benefit request. An original
document submitted in response to
such a request, when no longer re-
quired by USCIS, will be returned to
the petitioner or applicant upon com-
pletion of the adjudication. If USCIS
does not return an original document
within a reasonable time after comple-
tion of the adjudication, the petitioner
or applicant may request return of the
original document in accordance with
instructions provided by USCIS.
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(6) Withdrawal. An applicant or peti-
tioner may withdraw a benefit request
at any time until a decision is issued
by USCIS or, in the case of an approved
petition, until the person is admitted
or granted adjustment or change of
status, based on the petition. However,
a withdrawal may not be retracted.

(7) Testimony. The USCIS may require
the taking of testimony, and may di-
rect any necessary investigation. When
a statement is taken from and signed
by a person, he or she shall, upon re-
quest, be given a copy without fee. Any
allegations made subsequent to filing a
benefit request which are in addition
to, or in substitution for, those origi-
nally made, shall be filed in the same
manner as the original benefit request,
or document, and acknowledged under
oath thereon.

(8) Request for Evidence; Notice of In-
tent to Deny—(i) Evidence of eligibility or
ineligibility. If the evidence submitted
with the benefit request establishes eli-
gibility, USCIS will approve the ben-
efit request, except that in any case in
which the applicable statute or regula-
tion makes the approval of a benefit re-
quest a matter entrusted to USCIS dis-
cretion, USCIS will approve the benefit
request only if the evidence of record
establishes both eligibility and that
the petitioner or applicant warrants a
favorable exercise of discretion. If the
record evidence establishes ineligi-
bility, the benefit request will be de-
nied on that basis.

(ii) Initial evidence. If all required ini-
tial evidence is not submitted with the
benefit request or does not dem-
onstrate eligibility, USCIS in its dis-
cretion may deny the benefit request
for lack of initial evidence or for ineli-
gibility or request that the missing ini-
tial evidence be submitted within a
specified period of time as determined
by USCIS.

(iii) Other evidence. If all required ini-
tial evidence has been submitted but
the evidence submitted does not estab-
lish eligibility, USCIS may: deny the
benefit request for ineligibility; re-
quest more information or evidence
from the applicant or petitioner, to be
submitted within a specified period of
time as determined by USCIS; or notify
the applicant or petitioner of its intent
to deny the benefit request and the
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basis for the proposed denial, and re-
quire that the applicant or petitioner
submit a response within a specified
period of time as determined by USCIS.

(iv) Process. A request for evidence or
notice of intent to deny will be commu-
nicated by regular or electronic mail
and will specify the type of evidence
required, and whether initial evidence
or additional evidence is required, or
the bases for the proposed denial suffi-
cient to give the applicant or peti-
tioner adequate notice and sufficient
information to respond. The request for
evidence or notice of intent to deny
will indicate the deadline for response,
but in no case shall the maximum re-
sponse period provided in a request for
evidence exceed twelve weeks, nor
shall the maximum response time pro-
vided in a notice of intent to deny ex-
ceed thirty days. Additional time to re-
spond to a request for evidence or no-
tice of intent to deny may not be
granted.

(9) Appearance for interview or bio-
metrics. USCIS may require any appli-
cant, petitioner, sponsor, beneficiary,
or individual filing a benefit request,
or any group or class of such persons
submitting requests, to appear for an
interview and/or biometric collection.
USCIS may require the payment of the
biometric services fee in 8 CFR 106.2 or
that the individual obtain a fee waiver.
Such appearance and fee may also be
required by law, regulation, form in-
structions, or FEDERAL REGISTER no-
tice applicable to the request type.
USCIS will notify the affected person
of the date, time and location of any
required appearance under this para-
graph. Any person required to appear
under this paragraph may, before the
scheduled date and time of the appear-
ance, either:

(i) Appear before the scheduled date
and time;

(ii) For good cause, request that the
biometric services appointment be re-
scheduled; or

(iii) Withdraw the benefit request.

(10) Effect of a request for initial or ad-
ditional evidence for fingerprinting or
interview rescheduling—(i) Effect on proc-
essing. The priority date of a properly
filed petition shall not be affected by a
request for missing initial evidence or
request for other evidence. If a benefit
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request is missing required initial evi-
dence, or an applicant, petitioner,
sponsor, beneficiary, or other indi-
vidual who requires fingerprinting re-
quests that the fingerprinting appoint-
ment or interview be rescheduled, any
time period imposed on USCIS proc-
essing will start over from the date of
receipt of the required initial evidence
or request for fingerprint or interview
rescheduling. If USCIS requests that
the applicant or petitioner submit ad-
ditional evidence or respond to other
than a request for initial evidence, any
time limitation imposed on USCIS for
processing will be suspended as of the
date of request. It will resume at the
same point where it stopped when
USCIS receives the requested evidence
or response, or a request for a decision
based on the evidence.

(ii) Effect on interim benefits. Interim
benefits will not be granted based on a
benefit request held in suspense for the
submission of requested initial evi-
dence, except that the applicant or
beneficiary will normally be allowed to
remain while a benefit request to ex-
tend or obtain status while in the
United States is pending. The USCIS
may choose to pursue other actions to
seek removal of a person notwith-
standing the pending application. Em-
ployment authorization previously ac-
corded based on the same status and
employment as that requested in the
current benefit request may continue
uninterrupted as provided in 8 CFR
274a.12(b)(20) during the suspense pe-
riod.

(11) Responding to a request for evi-
dence or notice of intent to deny. In re-
sponse to a request for evidence or a
notice of intent to deny, and within the
period afforded for a response, the ap-
plicant or petitioner may: submit a
complete response containing all re-
quested information at any time with-
in the period afforded; submit a partial
response and ask for a decision based
on the record; or withdraw the benefit
request. All requested materials must
be submitted together at one time,
along with the original USCIS request
for evidence or notice of intent to
deny. Submission of only some of the
requested evidence will be considered a
request for a decision on the record.



Department of Homeland Security

(12) Effect where evidence submitted in
response to a request does mot establish
eligibility at the time of filing. A benefit
request shall be denied where evidence
submitted in response to a request for
evidence does not establish filing eligi-
bility at the time the benefit request
was filed. A benefit request shall be de-
nied where any benefit request upon
which it was based was filed subse-
quently.

(13) Effect of failure to respond to a re-
quest for evidence or a notice of intent to
deny or to appear for interview or bio-
metrics capture—(i) Failure to submit evi-
dence or respond to a notice of intent to
deny. If the petitioner or applicant fails
to respond to a request for evidence or
to a notice of intent to deny by the re-
quired date, the benefit request may be
summarily denied as abandoned, denied
based on the record, or denied for both
reasons. If other requested material
necessary to the processing and ap-
proval of a case, such as photographs,
are not submitted by the required date,
the application may be summarily de-
nied as abandoned.

(ii) Failure to appear for biometrics cap-
ture, interview or other required in-person
process. Except as provided in 8 CFR
335.6, if USCIS requires an individual to
appear for biometrics capture, an inter-
view, or other required in-person proc-
ess but the person does not appear, the
benefit request shall be considered
abandoned and denied unless by the ap-
pointment time USCIS has received a
change of address or rescheduling re-
quest that the agency concludes war-
rants excusing the failure to appear.

(14) Effect of request for decision.
Where an applicant or petitioner does
not submit all requested additional
evidence and requests a decision based
on the evidence already submitted, a
decision shall be issued based on the
record. Failure to submit requested
evidence which precludes a material
line of inquiry shall be grounds for de-
nying the benefit request. Failure to
appear for required fingerprinting or
for a required interview, or to give re-
quired testimony, shall result in the
denial of the related benefit request.

(15) Effect of withdrawal or denial due
to abandonment. The USCIS acknowl-
edgement of a withdrawal may not be
appealed. A denial due to abandonment
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may not be appealed, but an applicant
or petitioner may file a motion to re-
open under §103.5. Withdrawal or denial
due to abandonment does not preclude
the filing of a new benefit request with
a new fee. However, the priority or
processing date of a withdrawn or
abandoned benefit request may not be
applied to a later application petition.
Withdrawal or denial due to abandon-
ment shall not itself affect the new
proceeding; but the facts and cir-
cumstances surrounding the prior ben-
efit request shall otherwise be material
to the new benefit request.

(16) Inspection of evidence. An appli-
cant or petitioner shall be permitted to
inspect the record of proceeding which
constitutes the basis for the decision,
except as provided in the following
paragraphs.

(i) Derogatory information unknown to
petitioner or applicant. If the decision
will be adverse to the applicant or peti-
tioner and is based on derogatory infor-
mation considered by the Service and
of which the applicant or petitioner is
unaware, he/she shall be advised of this
fact and offered an opportunity to
rebut the information and present in-
formation in his/her own behalf before
the decision is rendered, except as pro-
vided in paragraphs (b)(16)(ii), (iii), and
(iv) of this section. Any explanation,
rebuttal, or information presented by
or in behalf of the applicant or peti-
tioner shall be included in the record of
proceeding.

(ii) Determination of statutory eligi-
bility. A determination of statutory eli-
gibility shall be based only on informa-
tion contained in the record of pro-
ceeding which is disclosed to the appli-
cant or petitioner, except as provided
in paragraph (b)(16)(iv) of this section.

(iii) Discretionary determination.
Where an application may be granted
or denied in the exercise of discretion,
the decision to exercise discretion fa-
vorably or unfavorably may be based in
whole or in part on classified informa-
tion not contained in the record and
not made available to the applicant,
provided the USCIS Director or his or
her designee has determined that such
information is relevant and is classi-
fied under Executive Order No. 12356 (47
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FR 14874; April 6, 1982) as requiring pro-
tection from unauthorized disclosure in
the interest of national security.

(iv) Classified information. An appli-
cant or petitioner shall not be provided
any information contained in the
record or outside the record which is
classified under Executive Order No.
12356 (47 FR 14874; April 6, 1982) as re-
quiring protection from unauthorized
disclosure in the interest of national
security, unless the classifying author-
ity has agreed in writing to such dis-
closure. Whenever he/she believes he/
she can do so consistently with safe-
guarding both the information and its
source, the USCIS Director or his or
her designee should direct that the ap-
plicant or petitioner be given notice of
the general nature of the information
and an opportunity to offer opposing
evidence. The USCIS Director’s or his
or her designee’s authorization to use
such classified information shall be
made a part of the record. A decision
based in whole or in part on such clas-
sified information shall state that the
information is material to the deci-
sion.

(A7) Verifying claimed permanent resi-
dent status—(i) Department records. The
status of an applicant or petitioner
who claims that he or she is a perma-
nent resident of the United States or
was formerly a permanent resident of
the United States will be verified from
official Department records. These
records include alien and other files,
arrival manifests, arrival records, De-
partment index cards, Immigrant Iden-
tification Cards, Certificates of Reg-
istry, Declarations of Intention issued
after July 1, 1929, Permanent Resident
Cards, or other registration receipt
forms (provided that such forms were
issued or endorsed to show admission
for permanent residence), passports,
and reentry permits. An official record
of a Department index card must bear
a designated immigrant visa symbol
and must have been prepared by an au-
thorized official of the Department in
the course of processing immigrant ad-
missions or adjustments to permanent
resident status. Other cards, certifi-
cates, declarations, permits, and pass-
ports must have been issued or en-
dorsed to show admission for perma-
nent residence. Except as otherwise
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provided in 8 CFR part 101, and in the
absence of countervailing evidence,
such official records will be regarded as
establishing lawful admission for per-
manent residence.

(i1) Assisting self-petitioners who are
spousal-abuse victims. If a self-petitioner
filing a petition under section
204(a)(1)(A)(id), 204(a)(1)(A)(iv),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act is unable to present primary or
secondary evidence of the abuser’s sta-
tus, USCIS will attempt to electroni-
cally verify the abuser’s citizenship or
immigration status from information
contained in the Department’s auto-
mated or computerized records. Other
Department records may also be re-
viewed at the discretion of the adjudi-
cating officer. If USCIS is unable to
identify a record as relating to the
abuser, or the record does not establish
the abuser’s immigration or citizenship
status, the self-petition will be adju-
dicated based on the information sub-
mitted by the self-petitioner.

(18) Withholding adjudication. USCIS
may authorize withholding adjudica-
tion of a visa petition or other applica-
tion if USCIS determines that an inves-
tigation has been undertaken involving
a matter relating to eligibility or the
exercise of discretion, where applica-
ble, in connection with the benefit re-
quest, and that the disclosure of infor-
mation to the applicant or petitioner
in connection with the adjudication of
the benefit request would prejudice the
ongoing investigation. If an investiga-
tion has been undertaken and has not
been completed within one year of its
inception, USCIS will review the mat-
ter and determine whether adjudica-
tion of the benefit request should be
held in abeyance for six months or
until the investigation is completed,
whichever comes sooner. If, after six
months of USCIS’s determination, the
investigation has not been completed,
the matter will be reviewed again by
USCIS and, if it concludes that more
time is needed to complete the inves-
tigation, adjudication may be held in
abeyance for up to another six months.
If the investigation is not completed at
the end of that time, USCIS may au-
thorize that adjudication be held in
abeyance for another six months.
Thereafter, if USCIS determines it is
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necessary to continue to withhold ad-
judication pending completion of the
investigation, it will review that deter-
mination every six months.

(19) Notification—(i) Unrepresented ap-
plicants or petitioners. USCIS will only
send original notices and documents
evidencing lawful status based on the
approval of a benefit request directly
to the applicant or petitioner if the ap-
plicant or petitioner is not represented.

(i1) Represented applicants or peti-
tioners—(A) Notices. When an applicant
or petitioner is represented, USCIS will
send original notices both to the appli-
cant or petitioner and his or her au-
thorized attorney or accredited rep-
resentative. If provided in this title, on
the applicable form, or on form in-
structions, an applicant or petitioner
filing a paper application or petition
may request that all original notices,
such as requests for evidence and no-
tices of decision, only be sent to the of-
ficial business address of the appli-
cant’s or petitioner’s authorized attor-
ney or accredited representative, as re-
flected on a properly executed Notice
of Entry of Appearance as Attorney or
Accredited Representative. In such in-
stances, a courtesy copy of the original
notice will be sent to the applicant or
petitioner.

(B) Electronic notices. For applications
or petitions filed electronically, USCIS
will notify both the applicant or peti-
tioner and the authorized attorney or

accredited representative electroni-
cally of any notices or decisions. Ex-
cept as provided in paragraph

(b)(19)(i1)(C) of this section, USCIS will
not issue paper notices or decisions for
electronically-filed applications or pe-
titions, unless:

(I) The option exists for the applicant
or petitioner to request to receive
paper notices or decisions by mail
through the U.S. Postal Service, by in-
dicating this preference in his or her
electronic online account profile in
USCIS’s electronic immigration sys-
tem; or

(2) USCIS, in its discretion, deter-
mines that issuing a paper notice or de-
cision for an electronically-filed appli-
cation or petition is warranted.

(C) Approval notices with attached Ar-
rival-Departure Records. USCIS will
send an original paper approval notice
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with an attached Arrival-Departure
Record, reflecting USCIS’s approval of
an applicant’s request for an extension
of stay or change of status, to the offi-
cial business address of the applicant’s
or petitioner’s attorney or accredited
representative, as reflected on a prop-
erly executed Notice of Entry of Ap-
pearance as Attorney or Accredited
Representative or in the address sec-
tion of the online representative ac-
count profile in USCIS’s electronic im-
migration system, unless the applicant
specifically requests that the original
approval notice with an attached Ar-
rival-Departure Record be sent directly
to his or her mailing address.

(iii) Secure identity documents. (A)
USCIS may send secure identification
documents, such as a Permanent Resi-
dent Card or Employment Authoriza-
tion Document, only to the applicant
or self-petitioner unless the applicant
or self-petitioner specifically consents
to having his or her secure identifica-
tion document sent to a designated
agent, their attorney or accredited rep-
resentative or record, as specified on
the form instructions.

(B) The designated agent, or attorney
or accredited representative, will be re-
quired to provide identification and
sign for receipt of the secure document.

(c)—(d) [Reserved]

[29 FR 11956, Aug. 21, 1964]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §103.2, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§103.3 Denials, appeals, and precedent
decisions.

(a) Denials and appeals—(1) General—
(i) Denial of application or petition.
When a Service officer denies an appli-
cation or petition filed under §103.2 of
this part, the officer shall explain in
writing the specific reasons for denial.
If Form I-292 (a denial form including
notification of the right of appeal) is
used to notify the applicant or peti-
tioner, the duplicate of Form I-292 con-
stitutes the denial order.

(i1) Appealable decisions. Certain unfa-
vorable decisions on applications, peti-
tions, and other types of cases may be
appealed. Decisions under the appellate



§103.3

jurisdiction of the Board of Immigra-
tion Appeals (Board) are listed in
§3.1(b) of this chapter. Decisions under
the appellate jurisdiction of the Asso-
ciate Commissioner, Examinations, are
listed in §103.1(f)(2) of this part.

(iii) Appeal—(A) Jurisdiction. When an
unfavorable decision may be appealed,
the official making the decision shall
state the appellate jurisdiction and
shall furnish the appropriate appeal
form.

(B) Meaning of affected party. For pur-
poses of this section and §§103.4 and
103.5 of this part, affected party (in addi-
tion to the Service) means the person
or entity with legal standing in a pro-
ceeding. It does not include the bene-
ficiary of a visa petition. An affected
party may be represented by an attor-
ney or representative in accordance
with part 292 of this chapter.

(C) Record of proceeding. An appeal
and any cross-appeal or briefs become
part of the record of proceeding.

(D) Appeal filed by Service officer in
case within jurisdiction of Board. If an
appeal is filed by a Service officer, a
copy must be served on the affected
party.

(iv) Function of Administrative Appeals
Unit (AAU). The AAU is the appellate
body which considers cases under the
appellate jurisdiction of the Associate
Commissioner, Examinations.

(v) Summary dismissal. An officer to
whom an appeal is taken shall sum-
marily dismiss any appeal when the
party concerned fails to identify spe-
cifically any erroneous conclusion of
law or statement of fact for the appeal.
The filing by an attorney or represent-
ative accredited under 8 CFR 292.2(d) of
an appeal which is summarily dis-
missed under this section may con-
stitute frivolous behavior as defined in
8 CFR 292.3(a)(15). Summary dismissal
of an appeal under §103.3(a)(1)(v) in no
way limits the other grounds and pro-
cedures for disciplinary action against
attorneys or representatives provided
in 8 CFR 292.2 or in any other statute
or regulation.

(2) AAU appeals in other than special
agricultural worker and legalization
cases—(1) Filing appeal. The affected
party must submit an appeal on Form
I-290B. Except as otherwise provided in
this chapter, the affected party must
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pay the fee required by 8 CFR 106.2. The
affected party must submit the com-
plete appeal including any supporting
brief as indicated in the applicable
form instructions within 30 days after
service of the decision.

(ii) Reviewing official. The official
who made the unfavorable decision
being appealed shall review the appeal
unless the affected party moves to a
new jurisdiction. In that instance, the
official who has jurisdiction over such
a proceeding in that geographic loca-
tion shall review it.

(iii) Fawvorable action instead of for-
warding appeal to AAU. The reviewing
official shall decide whether or not fa-
vorable action is warranted. Within 45
days of receipt of the appeal, the re-
viewing official may treat the appeal
as a motion to reopen or reconsider and
take favorable action. However, that
official is not precluded from reopening
a proceeding or reconsidering a deci-
sion on his or her own motion under
§103.5(a)(5)(1) of this part in order to
make a new decision favorable to the
affected party after 45 days of receipt
of the appeal.

(iv) Forwarding appeal to AAU. If the
reviewing official will not be taking fa-
vorable action or decides favorable ac-
tion is not warranted, that official
shall promptly forward the appeal and
the related record of proceeding to the
AAU in Washington, DC.

(v) Improperly filed appeal—(A) Appeal
filed by person or entity not entitled to
file it—(1) Rejection without refund of fil-
ing fee. An appeal filed by a person or
entity not entitled to file it must be re-
jected as improperly filed. In such a
case, any filing fee the Service has ac-
cepted will not be refunded.

(2) Appeal by attorney or representative
without proper Form G-28—(i) General. If
an appeal is filed by an attorney or rep-
resentative without a properly exe-
cuted Notice of Entry of Appearance as
Attorney or Representative (Form G-
28) entitling that person to file the ap-
peal, the appeal is considered improp-
erly filed. In such a case, any filing fee
the Service has accepted will not be re-
funded regardless of the action taken.

(i) When favorable action warranted. If
the reviewing official decides favorable
action is warranted with respect to an
otherwise properly filed appeal, that
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official shall ask the attorney or rep-
resentative to submit Form G-28 to the
official’s office within 15 days of the re-
quest. If Form G-28 is not submitted
within the time allowed, the official
may, on his or her own motion, under
§103.5(a)(5)(i) of this part, make a new
decision favorable to the affected party
without notifying the attorney or rep-
resentative.

(1ii) When favorable action mnot war-
ranted. If the reviewing official decides
favorable action is not warranted with
respect to an otherwise properly filed
appeal, that official shall ask the at-
torney or representative to submit
Form G-28 directly to the AAU. The of-
ficial shall also forward the appeal and
the relating record of proceeding to the
AAU. The appeal may be considered
properly filed as of its original filing
date if the attorney or representative
submits a properly executed Form G-28
entitling that person to file the appeal.

(B) Untimely appeal—(1) Rejection
without refund of filing fee. An appeal
which is not filed within the time al-
lowed must be rejected as improperly
filed. In such a case, any filing fee the
Service has accepted will not be re-
funded.

(2) Untimely appeal treated as motion.
If an untimely appeal meets the re-
quirements of a motion to reopen as
described in §103.5(a)(2) of this part or
a motion to reconsider as described in
§103.5(a)(3) of this part, the appeal
must be treated as a motion, and a de-
cision must be made on the merits of
the case.

(vi) Brief. The affected party may
submit a brief with Form I-290B.

(vii) Additional time to submit a brief.
The affected party may make a written
request to the AAU for additional time
to submit a brief. The AAU may, for
good cause shown, allow the affected
party additional time to submit one.

(viii) Where to submit supporting brief
if additional time is granted. If the AAU
grants additional time, the affected
party shall submit the brief directly to
the AAU.

(ix) Withdrawal of appeal. The af-
fected party may withdraw the appeal,
in writing, before a decision is made.

(x) Decision on appeal. The decision
must be in writing. A copy of the deci-
sion must be served on the affected

37

§103.3

party and the attorney or representa-
tive of record, if any.

(3) Denials and appeals of special agri-
cultural worker and legalization applica-
tions and termination of lawful temporary
resident status under sections 210 and
245A. (i) Whenever an application for
legalization or special agricultural
worker status is denied or the status of
a lawful temporary resident is termi-
nated, the alien shall be given written
notice setting forth the specific rea-
sons for the denial on Form I-692, No-
tice of Denial. Form I-692 shall also
contain advice to the applicant that he
or she may appeal the decision and
that such appeal must be taken within
30 days after service of the notification
of decision accompanied by any addi-
tional new evidence, and a supporting
brief if desired. The Form I-692 shall
additionally provide a notice to the
alien that if he or she fails to file an
appeal from the decision, the Form I-
692 will serve as a final notice of ineli-
gibility.

(ii) Form I-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form I-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A
copy of the decision shall be served
upon the applicant and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the appli-
cation be filed or reopened before an
immigration judge or the Board of Im-
migration Appeals during exclusion or
deportation proceedings.

(iv) Any appeal which is filed that:

(A) Fails to state the reason for ap-
peal;

(B) Is filed solely on the basis of a de-
nial for failure to file the application
for adjustment of status under section
210 or 245A in a timely manner; or

(C) Is patently frivolous; will be sum-
marily dismissed. An appeal received
after the thirty (30) day period has
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tolled will not be accepted for proc-
essing.

(4) Denials and appeal of Replenish-
ment Agricultural Worker petitions and
waivers and termination of lawful tem-
porary resident status under section 210A.
(i) Whenever a petition for Replenish-
ment Agricultural Worker status, or a
request for a waiver incident to such
filing, is denied in accordance with the
provisions of part 210a of this title, the
alien shall be given written notice set-
ting forth the specific reasons for the
denial on Form I-692, Notice of Denial.
Form I-692 shall also contain advice to
the alien that he or she may appeal the
decision and that such appeal must be
taken within thirty (30) days after
service of the notification of decision
accompanied by any additional new
evidence, and a supporting brief if de-
sired. The Form I-692 shall additionally
provide a notice to the alien that if he
or she fails to file an appeal from the
decision, the Form I-692 shall serve as
a final notice of ineligibility.

(ii) Form I-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form I-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A
copy of the decision shall be served
upon the petitioner and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the peti-
tion be filed or reopened before an im-
migration judge or the Board of Immi-
gration Appeals during exclusion or de-
portation proceedings.

(iv) Any appeal which is filed that:
Fails to state the reason for the appeal;
is filed solely on the basis of a denial
for failure to file the petition for ad-
justment of status under part 210a of
this title in a timely manner; or is pat-
ently frivolous, will be summarily dis-
missed. An appeal received after the
thirty (30) day period has tolled will
not be accepted for processing.
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(b) Oral argument regarding appeal be-
fore AAU—(1) Request. If the affected
party desires oral argument, the af-
fected party must explain in writing
specifically why oral argument is nec-
essary. For such a request to be consid-
ered, it must be submitted within the
time allowed for meeting other re-
quirements.

(2) Decision about oral argument. The
Service has sole authority to grant or
deny a request for oral argument. Upon
approval of a request for oral argu-
ment, the AAU shall set the time, date,
place, and conditions of oral argument.

(c) Service precedent decisions. The
Secretary of Homeland Security, or
specific officials of the Department of
Homeland Security designated by the
Secretary with the concurrence of the
Attorney General, may file with the
Attorney General decisions relating to
the administration of the immigration
laws of the United States for publica-
tion as precedent in future proceedings,
and upon approval of the Attorney
General as to the lawfulness of such de-
cision, the Director of the Executive
Office for Immigration Review shall
cause such decisions to be published in
the same manner as decisions of the
Board and the Attorney General. In ad-
dition to Attorney General and Board
decisions referred to in §1003.1(g) of
chapter V, designated Service decisions
are to serve as precedents in all pro-
ceedings involving the same issue(s).
Except as these decisions may be modi-
fied or overruled by later precedent de-
cisions, they are binding on all Service
employees in the administration of the
Act. Precedent decisions must be pub-
lished and made available to the public
as described in 8 CFR 103.10(e).

[31 FR 3062, Feb. 24, 1966, as amended at 37
FR 927, Jan. 21, 1972; 48 FR 36441, Aug. 11,
1983; 49 FR 7355, Feb. 29, 1984; 52 FR 16192,
May 1, 1987; 54 FR 29881, July 17, 1989; 55 FR
20769, 20775, May 21, 1990; 55 FR 23345, June 7,
1990; 57 FR 11573, Apr. 6, 1992; 68 FR 9832, Feb.
28, 2003; 76 FR 53781, Aug. 29, 2011; 85 FR 46914,
Aug. 3, 2020]

§103.4 Certifications.

(a) Certification of other than special
agricultural worker and legalization
cases—(1) General. The Commissioner or
the Commissioner’s delegate may di-
rect that any case or class of cases be
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certified to another Service official for
decision. In addition, regional commis-
sioners, regional service center direc-
tors, district directors, officers in
charge in districts 33 (Bangkok, Thai-
land), 35 (Mexico City, Mexico), and 37
(Rome, Italy), and the Director, Na-
tional Fines Office, may certify their
decisions to the appropriate appellate
authority (as designated in this chap-
ter) when the case involves an unusu-
ally complex or novel issue of law or
fact.

(2) Notice to affected party. When a
case is certified to a Service officer,
the official certifying the case shall no-
tify the affected party using a Notice
of Certification (Form I-290C). The af-
fected party may submit a brief to the
officer to whom the case is certified
within 30 days after service of the no-
tice. If the affected party does not wish
to submit a brief, the affected party
may waive the 30-day period.

(3) Favorable action. The Service offi-
cer to whom a case is certified may
suspend the 30-day period for submis-
sion of a brief if that officer takes ac-
tion favorable to the affected party.

(4) Initial decision. A case within the
appellate jurisdiction of the Associate
Commissioner, Examinations, or for
which there is no appeal procedure may
be certified only after an initial deci-
sion is made.

(5) Certification to AAU. A case de-
scribed in paragraph (a)(4) of this sec-
tion may be certified to the AAU.

(6) Appeal to Board. In a case within
the Board’s appellate jurisdiction, an
unfavorable decision of the Service of-
ficial to whom the case is certified
(whether made initially or upon re-
view) is the decision which may be ap-
pealed to the Board under §3.1(b) of
this chapter.

(7T) Other applicable provisions. The
provisions of §103.3(a)(2)(x) of this part
also apply to decisions on certified
cases. The provisions of §103.3(b) of this
part also apply to requests for oral ar-
gument regarding certified cases con-
sidered by the AATU.

(b) Certification of denials of special ag-
ricultural worker and legalization appli-
cations. The Regional Processing Facil-
ity director or the district director
may, in accordance with paragraph (a)
of this section, certify a decision to the
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Associate Commissioner, Examinations
(Administrative Appeals Unit) (the ap-
pellate authority designated in
§103.1(f)(2)) of this part, when the case
involves an unusually complex or novel
question of law or fact.

[62 FR 661, Jan. 8, 1987, as amended at 53 FR
43985, Oct. 31, 1988; 55 FR 20770, May 21, 1990]

§103.5

(a) Motions to reopen or reconsider in
other than special agricultural worker
and legalization cases—(1) When filed by
affected party—(@{i) General. Except
where the Board has jurisdiction and as
otherwise provided in 8 CFR parts 3,
210, 242 and 245a, when the affected
party files a motion, the official having
jurisdiction may, for proper cause
shown, reopen the proceeding or recon-
sider the prior decision. Motions to re-
open or reconsider are not applicable to
proceedings described in §274a.9 of this
chapter. Any motion to reconsider an
action by the Service filed by an appli-
cant or petitioner must be filed within
30 days of the decision that the motion
seeks to reconsider. Any motion to re-
open a proceeding before the Service
filed by an applicant or petitioner,
must be filed within 30 days of the deci-
sion that the motion seeks to reopen,
except that failure to file before this
period expires, may be excused in the
discretion of the Service where it is
demonstrated that the delay was rea-
sonable and was beyond the control of
the applicant or petitioner.

(ii) Jurisdiction. The official having
jurisdiction is the official who made
the latest decision in the proceeding
unless the affected party moves to a
new jurisdiction. In that instance, the
new official having jurisdiction is the
official over such a proceeding in the
new geographical locations.

(iii) Filing Requirements. A motion
shall be submitted on Form I-290B and
may be accompanied by a brief. It must
be:

(A) In writing and signed by the af-
fected party or the attorney or rep-
resentative of record, if any;

(B) Accompanied by a nonrefundable
fee as set forth in 8 CFR 106.2;

(C) Accompanied by a statement
about whether or not the validity of
the unfavorable decision has been or is
the subject of any judicial proceeding

Reopening or reconsideration.
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and, if so, the court, nature, date, and
status or result of the proceeding;

(D) Addressed to the official having
jurisdiction; and

(E) Submitted to the office maintain-
ing the record upon which the unfavor-
able decision was made for forwarding
to the official having jurisdiction.

(iv) Effect of motion or subsequent ap-
plication or petition. Unless the Service
directs otherwise, the filing of a mo-
tion to reopen or reconsider or of a sub-
sequent application or petition does
not stay the execution of any decision
in a case or extend a previously set de-
parture date.

(2) Requirements for motion to reopen.
A motion to reopen must state the new
facts to be provided in the reopened
proceeding and be supported by affida-
vits or other documentary evidence. A
motion to reopen an application or pe-
tition denied due to abandonment must
be filed with evidence that the decision
was in error because:

(i) The requested evidence was not
material to the issue of eligibility;

(ii) The required initial evidence was
submitted with the application or peti-
tion, or the request for initial evidence
or additional information or appear-
ance was complied with during the al-
lotted period; or

(iii) The request for additional infor-
mation or appearance was sent to an
address other than that on the applica-
tion, petition, or notice of representa-
tion, or that the applicant or peti-
tioner advised the Service, in writing,
of a change of address or change of rep-
resentation subsequent to filing and
before the Service’s request was sent,
and the request did not go to the new
address.

(3) Requirements for motion to recon-
sider. A motion to reconsider must
state the reasons for reconsideration
and be supported by any pertinent
precedent decisions to establish that
the decision was based on an incorrect
application of law or Service policy. A
motion to reconsider a decision on an
application or petition must, when
filed, also establish that the decision
was incorrect based on the evidence of
record at the time of the initial deci-
sion.

(4) Processing motions in proceedings
before the Service. A motion that does
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not meet applicable requirements shall
be dismissed. Where a motion to reopen
is granted, the proceeding shall be re-
opened. The notice and any favorable
decision may be combined.

(6) Motion by Service officer—(i) Service
motion with decision favorable to affected
party. When a Service officer, on his or
her own motion, reopens a Service pro-
ceeding or reconsiders a Service deci-
sion in order to make a new decision
favorable to the affected party, the
Service officer shall combine the mo-
tion and the favorable decision in one
action.

(i1) Service motion with decision that
may be unfavorable to affected party.
When a Service officer, on his or her
own motion, reopens a Service pro-
ceeding or reconsiders a Service deci-
sion, and the new decision may be un-
favorable to the affected party, the of-
ficer shall give the affected party 30
days after service of the motion to sub-
mit a brief. The officer may extend the
time period for good cause shown. If
the affected party does not wish to sub-
mit a brief, the affected party may
waive the 30-day period.

(6) Appeal to AAU from Service decision
made as a result of a motion. A field of-
fice decision made as a result of a mo-
tion may be applied to the AAU only if
the original decision was appealable to
the AAU.

(7) Other applicable provisions. The
provisions of §103.3(a)(2)(x) of this part
also apply to decisions on motions. The
provisions of §103.3(b) of this part also
apply to requests for oral argument re-
garding motions considered by the
AATU.

(8) Treating an appeal as a motion. The
official who denied an application or
petition may treat the appeal from
that decision as a motion for the pur-
pose of granting the motion.

(b) Motions to reopen or reconsider de-
nials of special agricultural worker and
legalization applications. Upon the filing
of an appeal to the Associate Commis-
sioner, Examinations (Administrative
Appeals Unit), the Director of a Re-
gional Processing Facility or the con-
sular officer at an Overseas Processing
Office may sua sponte reopen any pro-
ceeding under his or her jurisdiction
opened under part 210 or 245a of this
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chapter and may reconsider any deci-
sion rendered in such proceeding. The
new decision must be served on the ap-
pellant within 45 days of receipt of any
brief and/or new evidence, or upon expi-
ration of the time allowed for the sub-
mission of a brief. The Associate Com-
missioner, Examinations, or the Chief
of the Administrative Appeals Unit
may sua sponte reopen any proceeding
conducted by that Unit under part 210
or 245a of this chapter and reconsider
any decision rendered in such pro-
ceeding. Motions to reopen a pro-
ceeding or reconsider a decision under
part 210 or 245a of this chapter shall
not be considered.

(c) Motions to reopen or reconsider deci-
sions on replenishment agricultural work-
er petitions. (1) The director of a re-
gional processing facility may sua
sponte reopen any proceeding under
part 210a of this title which is within
his or her jurisdiction and may render
a new decision. This decision may re-
verse a prior favorable decision when it
is determined that there was fraud dur-
ing the registration or petition proc-
esses and the petitioner was not enti-
tled to the status granted. The peti-
tioner must be given an opportunity to
offer evidence in support of the peti-
tion and in opposition to the grounds
for reopening the petition before a new
decision is rendered.

(2) The Associate Commissioner, Ex-
aminations or the Chief of the Admin-
istrative Appeals Unit may sua sponte
reopen any proceeding conducted by
that unit under part 210a of this title
and reconsider any decision rendered in
such proceeding.

(3) Motions to reopen a proceeding or
reconsider a decision under part 210a of
this title shall not be considered.

[27 FR 7562, Aug. 1, 1962, as amended at 30 FR
12772, Oct. 7, 1965; 32 FR 271, Jan. 11, 1967; 52
FR 16193, May 1, 1987; 54 FR 29881, July 17,
1989; 556 FR 20770, 20775, May 21, 1990; 55 FR
25931, June 25, 1990; 56 FR 41782, Aug. 23, 1991;
59 FR 1463, Jan. 11, 1994; 61 FR 18909, Apr. 29,
1996; 62 FR 10336, Mar. 6, 1997; 70 FR 50957,
Aug. 29, 2005; 85 FR 46914, Aug. 3, 2020]

§103.6 Immigration bonds.

(a) Posting of surety bonds—(1) Exten-
sion agreements; consent of surety; collat-
eral security. All surety bonds posted in
immigration cases shall be executed on
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Form I-352, Immigration Bond, a copy
of which, and any rider attached there-
to, shall be furnished the obligor. A
district director is authorized to ap-
prove a bond, a formal agreement to
extension of liability of surety, a re-
quest for delivery of collateral security
to a duly appointed and undischarged
administrator or executor of the estate
of a deceased depositor, and a power of
attorney executed on Form I-312, Des-
ignation of Attorney in Fact. All other
matters relating to bonds, including a
power of attorney not executed on
Form I-312 and a request for delivery of
collateral security to other than the
depositor or his or her approved attor-
ney in fact, shall be forwarded to the
regional director for approval.

(2) Bond riders—(i) General. Bond rid-
ers shall be prepared on Form I-351,
Bond Riders, and attached to Form I-
3562. If a condition to be included in a
bond is not on Form I-351, a rider con-
taining the condition shall be executed.

(ii) [Reserved]

(b) Acceptable sureties—(1) Acceptable
sureties generally. Immigration bonds
may be posted by a company holding a
certificate from the Secretary of the
Treasury under 31 U.S.C. 9304-9308 as an
acceptable surety on Federal bonds (a
Treasury-certified surety). They may
also be posted by an entity or indi-
vidual who deposits cash or cash
equivalents, such as postal money or-
ders, certified checks, or cashier’s
checks, in the face amount of the bond.

(2) Authority to decline bonds under-
written by Treasury-certified surety. In
its discretion, ICE may decline to ac-
cept an immigration bond under-
written by a Treasury-certified surety
when—

(i) Ten or more invoices issued to the
surety on administratively final breach
determinations are past due at the
same time;

(ii) The surety owes a cumulative
total of $50,000 or more on past-due in-
voices issued to the surety on adminis-
tratively final breach determinations,
including interest and other fees as-
sessed by law on delinquent debt; or

(iii) The surety has a breach rate of
35 percent or greater in any Federal fis-
cal year after August 31, 2020.The sure-
ty’s breach rate will be calculated in
the month of January following each
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Federal fiscal year after the effective
date of this rule by dividing the sum of
administratively final breach deter-
minations for that surety during the
fiscal year by the total of such sum and
bond cancellations for that surety dur-
ing that same year. For example, if 50
bonds posted by a surety company were
declared breached from October 1 to
September 30, and 50 bonds posted by
that same surety were cancelled during
the same fiscal year (for a total of 100
bond dispositions), that surety would
have a breach rate of 50 percent for
that fiscal year.

(iv)  Consistent with 31 CFR
223.17(b)(5)(1), ICE may not decline a fu-
ture bond from a Treasury-certified
surety when a court of competent ju-
risdiction has stayed or enjoined en-
forcement of a breach determination
that would support ICE’s decision to
decline future bonds. For example, if
collection of a past-due invoice has
been stayed by a court, it cannot be
counted as one of the ten or more in-
voices under paragraph (b)(1)(i) of this
section.

(3) Definitions. For purposes of para-
graphs (b)(2)(i) and (ii) of this section—

(i) A breach determination is admin-
istratively final when the time to file
an appeal with the Administrative Ap-
peals Office (AAO) has expired or when
the appeal is dismissed or rejected.

(ii) An invoice is past due if it is de-
linquent, meaning either that it has
not been paid or disputed in writing
within 30 days of issuance of the in-
voice; or, if it is a debt upon which the
surety has submitted a written dispute
within 30 days of issuance of the in-
voice, ICE has issued a written expla-
nation to the surety of the agency’s de-
termination that the debt is valid, and
the debt has not been paid within 30
days of issuance of such written expla-
nation that the debt is valid.

(4) Notice of intention to decline future
bonds. When one or more of the for
cause standards provided in paragraph
(b)(2) of this section applies to a Treas-
ury-certified surety, ICE may, in its
discretion, initiate the process to no-
tify the surety that it will decline fu-
ture bonds. To initiate this process,
ICE will issue written notice to the
surety stating ICE’s intention to de-
cline bonds underwritten by the surety
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and the reasons for the proposed non-
acceptance of the bonds. This notifica-
tion will inform the surety of its oppor-
tunity to rebut the stated reasons set
forth in the notice, and its opportunity
to cure the stated reasons, i.e., defi-
cient performance.

(6) Surety’s response. The Treasury-
certified surety must send any re-
sponse to ICE’s notice in writing to the
office that sent the notice. The sure-
ty’s response must be received by the
designated office on or before the 30th
calendar day following the date the no-
tice was issued. If the surety or agent
fails to submit a timely response, the
surety will have waived the right to re-
spond, and ICE will decline any future
bonds submitted for approval that are
underwritten by the surety.

(6) Written determination. After con-
sidering any timely response submitted
by the Treasury-certified surety to the
written notice issued by ICE, ICE will
issue a written determination stating
whether future bonds issued by the sur-
ety will be accepted or declined. This
written determination constitutes final
agency action. If the written deter-
mination concludes that future bonds
will be declined from the surety, ICE
will decline any future bonds sub-
mitted for approval that are under-
written by the surety.

(T) Effect of decision to decline future
bonds. Consistent with 31 CFR
223.17(b)(4), ICE will use best efforts to
ensure persons conducting business
with the agency are aware that future
bonds underwritten by the surety will
be declined by ICE. For example, ICE
will notify any bonding agents who
have served as co-obligors with the sur-
ety that ICE will decline future bonds
underwritten by the surety.

(c) Cancellation and breach—(1) Public
charge bonds. A public charge bond
posted for an alien will be cancelled
when the alien dies, departs perma-
nently from the United States, or is
naturalized, provided the alien did not
breach such bond by receiving either
public cash assistance for income
maintenance or long-term institu-
tionalization at government expense
prior to death, permanent departure, or
naturalization. USCIS may cancel a
public charge bond at any time after
determining that the alien is not likely
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at any time to become a public charge.
A bond may also be cancelled in order
to allow substitution of another bond.
A public charge bond will be cancelled
by USCIS upon review following the
fifth anniversary of the admission or
adjustment of status of the alien, pro-
vided that the alien has filed Form I-
356, Request for Cancellation of Public
Charge Bond, and USCIS finds that the
alien did not receive either public cash
assistance for income maintenance or
long-term institutionalization at gov-
ernment expense prior to the fifth an-
niversary. If Form I-356 is not filed, the
public charge bond will remain in ef-
fect until the form is filed and USCIS
reviews the evidence supporting the
form, and renders a decision regarding
the breach of the bond, or a decision to
cancel the bond.

(2) Maintenance of status and depar-
ture bonds. When the status of a non-
immigrant who has violated the condi-
tions of his admission has been ad-
justed as a result of administrative or
legislative action to that of a perma-
nent resident retroactively to a date
prior to the violation, any outstanding
maintenance of status and departure
bond shall be canceled. If an applica-
tion for adjustment of status is made
by a nonimmigrant while he is in law-
ful temporary status, the bond shall be
canceled if his status is adjusted to
that of a lawful permanent resident or
if he voluntarily departs within any pe-
riod granted to him. As used in this
paragraph, the term lawful temporary
status means that there must not have
been a violation of any of the condi-
tions of the alien’s nonimmigrant clas-
sification by acceptance of unauthor-
ized employment or otherwise during
the time he has been accorded such
classification, and that from the date
of admission to the date of departure
or adjustment of status he must have
had uninterrupted Service approval of
his presence in the United States in the
form of regular extensions of stay or
dates set by which departure is to
occur, or a combination of both. An
alien admitted as a nonimmigrant
shall not be regarded as having vio-
lated his nonimmigrant status by en-
gaging in employment subsequent to
his proper filing of an application for
adjustment of status under section 245

43

§103.6

of the Act and part 245 of this chapter.
A maintenance of status and departure
bond posted at the request of an Amer-
ican consular officer abroad in behalf
of an alien who did not travel to the
United States shall be canceled upon
receipt of notice from an American
consular officer that the alien is out-
side the United States and the non-
immigrant visa issued pursuant to the
posting of the bond has been canceled
or has expired.

(3) Substantial performance. Substan-
tial performance of all conditions im-
posed by the terms of a bond shall re-
lease the obligor from liability.

(d) Bond schedules—(1) Blanketbonds
for departure of visitors and transits. The
amount of bond required for various
numbers of nonimmigrant visitors or
transits admitted under bond on Forms
I-352 shall be in accordance with the
following schedule:

Aliens

1 to 4—$500 each.

5 to 9—$2,500 total bond.

10 to 24—$3,500 total bond.

25 to 49—$5,000 total bond.

50 to 74—$6,000 total bond.

75 to 99—87,000 total bond.

100 to 124—$8,000 total bond.

125 to 149—89,000 total bond.

150 to 199—$10,000 total bond.

200 or more—$10,000 plus $50 for each alien
over 200.

(2) Blanket bonds for importation of
workers classified as nonimmigrants
under section 101(a)(15)(H). The fol-
lowing schedule shall be employed by
district directors when requiring em-
ployers or their agents or representa-
tives to post bond as a condition to im-
porting alien laborers into the United
States from the West Indies, the Brit-
ish Virgin Islands, or from Canada:

Less than 500 workers—$15 each
500 to 1,000 workers—$10 each
1,000 or more workers—$5 each

A bond shall not be posted for less than
$1,000 or for more than $12,000 irrespec-
tive of the number of workers involved.
Failure to comply with conditions of
the bond will result in the employer’s
liability in the amount of $200 as lig-
uidated damages for each alien in-
volved.
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(e) Breach of bond. A bond is breached
when there has been a substantial vio-
lation of the stipulated conditions. A
final determination that a bond has
been breached creates a claim in favor
of the United States which may not be
released or discharged by a Service of-
ficer. The district director having cus-
tody of the file containing the immi-
gration bond executed on Form I-352
shall determine whether the bond shall
be declared breached or cancelled, and
shall notify the obligor on Form I-323
or Form I-391 of the decision, and, if
declared breached, of the reasons there-
for, and of the right to appeal in ac-
cordance with the provisions of this
part.

(f) Appeals of Breached Bonds Issued
by Treasury-Certified Sureties—(1) Final
agency action. Consistent with section
10(c) of the Administrative Procedure
Act, 5 U.S.C. 704, the AAO’s decision on
appeal of a breach determination con-
stitutes final agency action. The initial
breach determination remains inoper-
ative during the administrative appeal
period and while a timely administra-
tive appeal is pending. Dismissal of an
appeal is effective upon the date of the
AAO decision. Only the granting of a
motion to reopen or reconsider by the
AAO makes the dismissal decision no
longer final.

(2) Erhaustion of administrative rem-
edies. The failure by a Treasury-cer-
tified surety or its bonding agent to ex-
haust administrative appellate review
before the AAO, or the lapse of time to
file an appeal to the AAO without fil-
ing an appeal to the AAO, constitutes
waiver and forfeiture of all claims, de-
fenses, and arguments involving the
bond breach determination. A Treas-
ury-certified surety’s or its agent’s
failure to move to reconsider or to re-
open a breach decision does not con-
stitute failure to exhaust administra-
tive remedies.

(3) Requirement to raise all issues. A
Treasury-certified surety or its bond-
ing agent must raise all issues and
present all facts relied upon in the ap-
peal to the AAO. A Treasury-certified
surety’s or its agent’s failure to timely
raise any claim, defense, or argument
before the AAO in support of reversal
or remand of a breach decision waives
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and forfeits that claim, defense, or ar-
gument.

(4) Failure to file a timely administra-
tive appeal. If a Treasury-certified sur-
ety or its bonding agent does not time-
ly file an appeal with the AAO upon re-
ceipt of a breach notice, a claim in
favor of ICE is created on the bond
breach determination, and ICE may
seek to collect the amount due on the
breached bond.

[31 FR 11713, Sept. 7, 1966, as amended at 32
FR 9622, July 4, 1967; 33 FR 5255, Apr. 2, 1968;
33 FR 10504, July 24, 1968; 3¢ FR 1008, Jan. 23,
1969; 34 FR 14760, Sept. 25, 1969; 39 FR 12334,
Apr. 5, 1974; 40 FR 42852, Sept. 17, 1975; 48 FR
51144, Nov. 7, 1983; 49 FR 24011, June 11, 1984;
60 FR 21974, May 4, 1995; 62 FR 10336, Mar. 6,
1997; 84 FR 41500, Aug. 14, 2019; 85 FR 45989,
July 31, 2020; 86 FR 14227, Mar. 15, 2021; 87 FR
55636, Sept. 9, 2022]

§103.7 Fees.

(a) DOJ fees. Fees for proceedings be-
fore immigration judges and the Board
of Immigration Appeals are described
in 8 CFR 1003.8, 1003.24, and 1103.7.

(1) USCIS may accept DOJ fees. Except
as provided in 8 CFR 1003.8, or as the
Attorney General otherwise may pro-
vide by regulation, any fee relating to
any EOIR proceeding may be paid to
USCIS. Payment of a fee under this
section does not constitute filing of the
document with the Board or with the
immigration court. DHS will provide
the payer with a receipt for a fee and
return any documents submitted with
the fee relating to any immigration
court proceeding.

(2) DHS-EOIR biometric services fee.
Fees paid to and accepted by DHS re-
lating to any immigration proceeding
as provided in 8 CFR 1103.7(a)(3) must
include an additional $30 for DHS to
collect, store, and use biometric infor-
mation.

(3) Waiver of Immigration Court fees.
An immigration judge or the Board
may waive any fees prescribed under
this chapter for cases under their juris-
diction to the extent provided in 8 CFR
1003.8 and 1003.24.

(b) USCIS fees. USCIS fees will be re-
quired as provided in 8 CFR part 106.

(c) Remittances. Remittances to the
Board of Immigration Appeals must be
made payable to the ‘“‘United States
Department of Justice,” in accordance
with 8 CFR 1003.8.
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(d) Non-USCIS DHS immigration fees.
The following fees are applicable to one
or more of the immigration compo-
nents of DHS:

(1) DCL System Costs Fee. For use of a
Dedicated Commuter Lane (DCL) lo-
cated at specific U.S. ports-of-entry by
an approved participant in a designated
vehicle:

(i) $80.00, or

(ii) $160.00 for a family (applicant,
spouse and minor children); plus,

(iii) $42 for each additional vehicle
enrolled.

(iv) The fee is due after approval of
the application but before use of the
DCL.

(v) This fee is non-refundable, but
may be waived by DHS.

(2) Petition for Approval of School for
Attendance by Nonimmigrant Student
(Form I-17). (i) For filing a petition for
school certification: $3,000 plus, a site
visit fee of $655 for each location re-
quired to be listed on the form;

(ii) For filing a petition for school re-
certification: $1,250 plus a site visit fee
of $655 for each new location required
to be listed on the form.

(83) Form I-68. For application for
issuance of the Canadian Border Boat
Landing Permit under section 235 of
the Act:

(i) $16.00, or

(ii) $32 for a family (applicant, spouse
and unmarried children under 21 years
of age, and parents of either spouse).

(4) Form I-94. For issuance of Arrival/
Departure Record at a land border
port-of-entry: $6.00.

(5) Form I-94W. For issuance of Form
I-94W or other Nonimmigrant Visa
Waiver Arrival/Departure record at a
land border port-of-entry under section
217 of the Act: $6.00. The term
‘issuance’ includes, but is not limited
to, the creation of an electronic record
of admission or arrival/departure by
DHS following an inspection performed
by a CBP officer, which may be pro-
vided to the nonimmigrant as a print-
out or other confirmation of the elec-
tronic record stored in DHS systems.

(6) Form I-246. For filing application
for stay of deportation under 8 CFR
part 243: $155.00.

(7) Form I-823. For application to a
PORTPASS program under section 286
of the Act:
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(i) $25.00, or

(ii) $50.00 for a family (applicant,
spouse, and minor children).

(iii) The application fee may be
waived by DHS.

(iv) If biometrics, such as finger-
prints, are required, the inspector will
inform the applicant of the current
Federal Bureau of Investigation fee for
conducting background checks prior to
accepting the application fee.

(v) The application fee (if not waived)
and fingerprint fee must be paid to
CBP before the application will be
processed. The fingerprint fee may not
be waived.

(vi) For replacement of PORTPASS
documentation during the participa-
tion period: $25.00.

(8) Fee Remittance for F, J, and M Non-
immigrants (Form 1-901). The fee for
Form I-901 is:

(i) For F and M students: $350.

(ii) For J-1 au pairs, camp coun-
selors, and participants in a summer
work or travel program: $35.

(iii) For all other J exchange visitors
(except those participating in a pro-
gram sponsored by the Federal Govern-
ment): $220.

(iv) There is no Form I-901 fee for J
exchange visitors in federally funded
programs with a program identifier
designation prefix that begins with G-
1, G-2, G-3, or G-T.

(9) Special statistical tabulations: The
DHS cost of the work involved.

(10) Monthly, semiannual, or annual
“Passenger Travel Reports via Sea and
Air”’ tables. (i) For the years 19756 and
before: $7.00.

(i1) For after 1975: Contact: U.S. De-
partment of Transportation, Transpor-
tation Systems Center, Kendall
Square, Cambridge, MA 02142.

(11) Request for Classification of a cit-
izen of Canada to engage in professional
business activities pursuant to section
214(e) of the Act (Chapter 16 of the Agree-
ment Between the United States of Amer-
ica, the United Mexican States, and Can-
ada (USMCA)): $50.00.

(12) Request for authorization for parole
of an alien into the United States: $65.00.

(13) Global Entry. Application for
Global Entry: $100.

(14) U.S. Asia-Pacific Economic Co-
operation (APEC) Business Travel Card.
Application fee: $70.
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(15) Notice of Appeal or Motion (Form
1-290B) filed with ICE SEVP. For a Form
I-290B filed with the Student and Ex-
change Visitor Program (SEVP): $675.

[856 FR 46914, Aug. 3, 2020, as amended at 87
FR 18980, Apr. 1, 2022; 87 FR 41029, July 11,
2022]

§103.8 Service of decisions and other
notices.

This section states authorized means
of service by the Service on parties and
on attorneys and other interested per-
sons of notices, decisions, and other pa-
pers (except warrants and subpoenas)
in administrative proceedings before
Service officers as provided in this
chapter.

(a) Types of service—(1) Routine serv-
ice. (1) Routine service consists of mail-
ing the notice by ordinary mail ad-
dressed to the affected party and his or
her attorney or representative of
record at his or her last known address,
or

(ii) If so requested by a party, advis-
ing the party of such notice by elec-
tronic mail and posting the decision to
the party’s USCIS account.

(2) Personal service. Personal service,
which shall be performed by a Govern-
ment employee, consists of any of the
following, without priority or pref-
erence:

(i) Delivery of a copy personally;

(ii) Delivery of a copy at a person’s
dwelling house or usual place of abode
by leaving it with some person of suit-
able age and discretion;

(iii) Delivery of a copy at the office
of an attorney or other person, includ-
ing a corporation, by leaving it with a
person in charge;

(iv) Mailing a copy by certified or
registered mail, return receipt re-
quested, addressed to a person at his
last known address; or

(v) If so requested by a party, advis-
ing the party by electronic mail and
posting the decision to the party’s
USCIS account.

(3) Personal service involving notices of
intention to fine. In addition to any of
the methods of personal service listed
in paragraph (a)(2) of this section, per-
sonal service of Form I-79, Notice of In-
tention to Fine, may also consist of de-
livery of the Form I-79 by a commer-
cial delivery service at the carrier’s ad-
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dress on file with the National Fines
Office, the address listed on the Form
I-849, Record for Notice of Intent to
Fine, or to the office of the attorney or
agent representing the carrier, pro-
vided that such a commercial delivery
service requires the addressee or other
responsible party accepting the pack-
age to sign for the package upon re-
ceipt.

(b) Effect of service by mail. Whenever
a person has the right or is required to
do some act within a prescribed period
after the service of a notice upon him
and the notice is served by mail, 3 days
shall be added to the prescribed period.
Service by mail is complete upon mail-
ing.

(c) When personal service required—(1)
Generally. In any proceeding which is
initiated by the Service, with proposed
adverse effect, service of the initiating
notice and of notice of any decision by
a Service officer shall be accomplished
by personal service, except as provided
in section 239 of the Act.

(2) Persons confined, minors, and
incompetents—(i) Persons confined. If a
person is confined in a penal or mental
institution or hospital and is com-
petent to understand the nature of the
proceedings initiated against him,
service shall be made both upon him
and upon the person in charge of the
institution or the hospital. If the con-
fined person is not competent to under-
stand, service shall be made only on
the person in charge of the institution
or hospital in which he is confined,
such service being deemed service on
the confined person.

(ii) Incompetents and minors. In case of
mental incompetency, whether or not
confined in an institution, and in the
case of a minor under 14 years of age,
service shall be made upon the person
with whom the incompetent or the
minor resides; whenever possible, serv-
ice shall also be made on the near rel-
ative, guardian, committee, or friend.

(d) When personal service not required.
Service of other types of papers in pro-
ceedings described in paragraph (c) of
this section, and service of any type of
papers in any other proceedings, may
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be accomplished either by routine serv-
ice or by personal service.

[37 FR 11470, June 8, 1972, as amended at 39
FR 23247, June 27, 1974; 62 FR 10336, Mar. 6,
1997; 64 FR 17944, Apr. 13, 1999. Redesignated
and amended at 76 FR 53781, Aug. 29, 2011]

§103.9 Request for further action on
an approved benefit request.

(a) Filing a request. A person may re-
quest further action on an approved
benefit request as prescribed by the
form instructions. Requests for further
action may be submitted with the
original benefit request or following
the approval of such benefit.

(b) Processing. The request will be ap-
proved if the requester has dem-
onstrated eligibility for the requested
action. There is no appeal from the de-
nial of such request.

[Redesignated and amended at 76 FR 53781,
Aug. 29, 2011]

§103.10 Precedent decisions.

(a) Proceedings before the immigra-
tion judges, the Board of Immigration
Appeals and the Attorney General are
governed by part 1003 of 8 CFR chapter
V.

(b) Decisions as precedents. Except as
Board decisions may be modified or
overruled by the Board or the Attorney
General, decisions of the Board, and de-
cisions of the Attorney General, shall
be binding on all officers and employ-
ees of the Department of Homeland Se-
curity or immigration judges in the ad-
ministration of the immigration laws
of the United States. By majority vote
of the permanent Board members, se-
lected decisions of the Board rendered
by a three-member panel or by the
Board en banc may be designated to
serve as precedents in all proceedings
involving the same issue or issues. Se-
lected decisions designated by the
Board, decisions of the Attorney Gen-
eral, and decisions of the Secretary of
Homeland Security to the extent au-
thorized in paragraph (i) of this sec-
tion, shall serve as precedents in all
proceedings involving the same issue or
issues.

(c) Referral of cases to the Attorney
General. (1) The Board shall refer to the
Attorney General for review of its deci-
sion all cases which:
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(i) The Attorney General directs the
Board to refer to him.

(ii) The Chairman or a majority of
the Board believes should be referred to
the Attorney General for review.

(iii) The Secretary of Homeland Se-
curity, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, re-
fers to the Attorney General for re-
view.

(2) In any case the Attorney General
decides, the Attorney General’s deci-
sion shall be stated in writing and shall
be transmitted to the Board or Sec-
retary, as appropriate, for transmittal
and service as provided in paragraph (c)
of this section or 8 CFR 1003.1(h)(2).

(d) Publication of Secretary’s precedent
decisions. The Secretary of Homeland
Security, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, may
file with the Attorney General Service
precedent decisions as set forth in
§103.3(c).

(e) Precedent decisions. Bound volumes
of designated precedent decisions, enti-
tled ‘‘Administrative Decisions under
Immigration and Nationality Laws of
the United States,” may be purchased
from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice. Prior to publication in volume
form, current precedent decisions are
available from the Department of Jus-
tice, Executive Office for Immigration
Review’s Virtual Law Library at: http:/
www.justice.gov/eoir/vll/libindex.hitml.

(f) [Reserved]

[68 FR 9832, Feb. 28, 2003. Redesignated and
amended at 76 FR 53781, Aug. 29, 2011]

Subpart B—Biometric
Requirements

§103.16 Collection, use and storage of
biometric information.

(a) Use of biometric information. An in-
dividual may be required to submit bi-
ometric information by law, regula-
tion, FEDERAL REGISTER notice or the
form instructions applicable to the re-
quest type or if required in accordance
with 8 CFR 103.2(b)(9). DHS may collect
and store for present or future use, by
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electronic or other means, the biomet-
ric information submitted by an indi-
vidual. DHS may use this biometric in-
formation to conduct background and
security checks, adjudicate immigra-
tion and naturalization benefits, and
perform other functions related to ad-
ministering and enforcing the immi-
gration and naturalization laws.

(b) Individuals residing abroad. An in-
dividual who is required to provide bio-
metric information and who is residing
outside of the United States must re-
port to a DHS-designated location to
have his or her biometric information
collected, whether by electronic or
non-electronic means.

[76 FR 53782, Aug. 29, 2011, as amended at 81
FR 73331, Oct. 24, 2016]

§103.17 Biometric services fee.

DHS may charge a fee to collect bio-
metric information, to provide biomet-
ric collection services, to conduct re-
quired national security and criminal
history background checks, to verify
an individual’s identity, and to store
and maintain this biometric informa-
tion for reuse to support other benefit
requests. If a benefit request as defined
in 8 CFR 1.2 must be submitted with a
biometric services fee, 8 CFR part 106
will contain the requirement. When a
biometric services fee is required, a
benefit request submitted without the
correct biometric services fee may be
rejected.

[85 FR 46915, Aug. 3, 2020]
§§103.20-103.36 [Reserved]

Subpart C [Reserved]

Subpart D—Availability of Records

§103.38 Genealogy Program.

(a) Purpose. The Department of
Homeland Security, U.S. Citizenship
and Immigration Services Genealogy
Program is a fee-for-service program
designed to provide genealogical and
historical records and reference serv-
ices to genealogists, historians, and
others seeking documents maintained
within the historical record systems.

(b) Scope and Ilimitations. Sections
103.38 through 103.41 comprise the regu-
lations of the Genealogy Program.
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These regulations apply only to
searches for and retrieval of records
from the file series described as histor-
ical records in 8 CFR 103.39. These reg-
ulations set forth the procedures by
which individuals may request searches
for historical records and, if responsive
records are located, obtain copies of
those records.

[73 FR 28030, May 15, 2008]

§103.39 Historical Records.

Historical Records are files, forms,
and documents now located within the
following records series:

(a) Naturalization Certificate Files (C-
Files), from September 27, 1906 to April 1,
1956. Copies of records relating to all
U.S. naturalizations in Federal, State,
county, or municipal courts, overseas
military naturalizations, replacement
of old law naturalization certificates,
and the issuance of Certificates of Citi-
zenship in derivative, repatriation, and
resumption cases. The majority of C-
Files exist only on microfilm. Standard
C-Files generally contain at least one
application form (Declaration of Inten-
tion and/or Petition for Naturalization,
or other application) and a duplicate
certificate of naturalization or certifi-
cate of citizenship. Many files contain
additional documents, including cor-
respondence, affidavits, or other
records. Only C-Files dating from 1929
onward include photographs.

(b) Microfilmed Alien Registration
Forms, from August 1, 1940 to March 31,
1944. Microfilmed copies of 5.5 million
Alien Registration Forms (Form AR-2)
completed by all aliens age 14 and
older, residing in or entering the
United States between August 1, 1940
and March 31, 1944. The two-page form
called for the following information:
Name; name at arrival; other names
used; street address; post-office ad-
dress; date of birth; place of birth; citi-
zenship; sex; marital status; race;
height; weight; hair and eye color;
date, place, vessel, and class of admis-
sion of last arrival in United States;
date of first arrival in United States;
number of years in United States;
usual occupation; present occupation;
name, address, and business of present
employer; membership in clubs, organi-
zations, or societies; dates and nature
of military or naval service; whether
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citizenship papers filed, and if so date,
place, and court for declaration or peti-
tion; number of relatives living in the
United States; arrest record, including
date, place, and disposition of each ar-
rest; whether or not affiliated with a
foreign government; signature; and fin-
gerprint.

(c) Visa Files, from July 1, 1924 to
March 31, 1944. Original arrival records
of immigrants admitted for permanent
residence under provisions of the Im-
migration Act of 1924. Visa forms con-
tain all information normally found on
a ship passenger list of the period, as
well as the immigrant’s places of resi-
dence for 5 years prior to emigration,
names of both the immigrant’s parents,
and other data. In most cases, birth
records or affidavits are attached to
the visa, and in some cases, marriage,
military, or police records may also be
attached to the visa.

(d) Registry Files, from March 2, 1929 to
March 31, 1944. Original records docu-
menting the creation of immigrant ar-
rival records for persons who entered
the United States prior to July 1, 1924,
and for whom no arrival record could
later be found. Most files also include
documents supporting the immigrant’s
claims regarding arrival and residence
(e.g., proofs of residence, receipts, and
employment records).

(e) Alien-Files numbered below 8 million
(A8000000), and documents therein dated
prior to May 1, 1951. Individual alien
case files (A-files) became the official
file for all immigration records created
or consolidated after April 1, 1944. The
United States issued A-numbers rang-
ing up to approximately 6 million to
aliens and immigrants who were within
or entered the United States between
1940 and 1945. The United States en-
tered the 6 million and 7 million series
of A-numbers between circa 1944 and
May 1, 1951. Any documents dated after
May 1, 1951, though found in an A-File
numbered below 8 million, will remain
subject to FOIA/PA restrictions.

[73 FR 28030, May 15, 2008]

§103.40 Genealogical
quests.

(a) Nature of requests. Genealogy re-
quests are requests for searches and/or
copies of historical records relating to
a deceased person, usually for gene-

research re-
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alogy and family history research pur-
poses.

(b) Forms. USCIS provides on its
website at htips:/www.uscis.gov/gene-
alogy the required forms in electronic
versions: Genealogy Index Search Re-
quest, or Genealogy Records Request.

(¢) Required information. Genealogical
Research Requests may be submitted
to request one or more separate records
relating to an individual. A separate
request must be submitted for each in-
dividual searched. All requests for
records or index searches must include
the individual’s:

(1) Full name (including variant
spellings of the name and/or aliases, if
any).

(2) Date of birth, at least as specific
as a year.

(3) Place of birth, at least as specific
as a country and preferably the coun-
try name at the time of the individ-
ual’s immigration or naturalization.

(d) Optional information. To better en-
sure a successful search, a Genealogical
Research Request may include each in-
dividual’s:

(1) Date of arrival in the United
States.

(2) Residence address at time of natu-
ralization.

(3) Names of parents, spouse,
children if applicable and available.

(e) Additional information required to
retrieve records. For a Genealogy
Records Request, requests for copies of
historical records or files must:

(1) Identify the record by number or
other specific data used by the Gene-
alogy Program Office to retrieve the
record as follows:

(i) C-Files must be identified by a
naturalization certificate number.

(ii) Forms AR-2 and A-Files num-
bered below 8 million must be identi-
fied by Alien Registration Number.

(iii) Visa Files must be identified by
the Visa File Number. Registry Files
must be identified by the Registry File
Number (for example, R-12345).

(2) [Reserved]

(f) Information required for release of
records. (1) Documentary evidence must
be attached to a Genealogy Records
Request or submitted in accordance
with the instructions on the Genealogy
Records Request form.

and
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(2) Search subjects will be presumed
deceased if their birth dates are more
than 100 years before the date of the re-
quest. In other cases, the subject is
presumed to be living until the re-
questor establishes to the satisfaction
of USCIS that the subject is deceased.

(3) Documentary evidence of the sub-
ject’s death is required (including but
not limited to death records, published
obituaries or eulogies, published death
notices, church or bible records, photo-
graphs of gravestones, and/or copies of
official documents relating to payment
of death benefits).

(g) Indexr search. Requestors who are
unsure whether USCIS has any record
of their ancestor, or who suspect a
record exists but cannot identify that
record by number, may submit a re-
quest for index search. An index search
will determine the existence of respon-
sive historical records. If no record is
found, USCIS will notify the requestor
accordingly. If records are found,
USCIS will give the requestor elec-
tronic copies of records stored in dig-
ital format for no additional fee. For
records found that are stored in paper
format, USCIS will give the requestor
the search results, including the type
of record found and the file number or
other information identifying the
record. The requestor can use index
search results to submit a Genealogy
Records Request.

(h) Processing of paper record copy re-
quests. This service is designed for re-
questors who can identify a specific
record or file to be retrieved, copied,
reviewed, and released. Requestors may
identify one or more files in a single
request.

[85 FR 46915, Aug. 3, 2020]
§103.41 [Reserved]

§103.42 Rules relating to the Freedom
of Information Act (FOIA) and the
Privacy Act.

Immigration-related regulations re-
lating to FOIA and the Privacy Act are
located in 6 CFR part 5.

[76 FR 53782, Aug. 29, 2011]

PART 106—USCIS FEE SCHEDULE

Sec.
106.1 Fee requirements.
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106.2
106.3
106.4

Fees.

Fee waivers and exemptions.
Premium processing service.
106.5 Authority to certify records.
106.6 DHS severability.

AUTHORITY: 8 U.S.C. 1101, 1103, 1254a, 1254b,
1304, 1356; Pub. L. 107-609; 48 U.S.C. 1806; Pub.
L. 115-218; Pub. L. 116-159.

SOURCE: 85 FR 46916, Aug. 3, 2020, unless
otherwise noted.

§106.1 Fee requirements.

(a) Fees must be submitted with any
USCIS benefit request or other request
in the amount and subject to the condi-
tions provided in this part and remit-
ted in the manner prescribed in the rel-
evant form instructions, on the USCIS
website, or in a FEDERAL REGISTER doc-
ument. The fees established in this
part are associated with the benefit,
the adjudication, or the type of request
and not solely determined by the form
number listed in 8 CFR 106.2.

(b) Fees must be remitted from a
bank or other institution located in
the United States and payable in U.S.
currency. The fee must be paid using
the method that USCIS prescribes for
the request, office, filing method, or
filing location, as provided in the form
instructions or by individual notice.

(c) If a remittance in payment of a
fee or any other matter is not honored
by the bank or financial institution on
which it is drawn:

(1) The ©provisions of 8 CFR
103.2(a)(7)(ii) apply, no receipt will be
issued, and if a receipt was issued, it is
void and the benefit request loses its
receipt date; and

(2) If the benefit request was ap-
proved, the approval may be revoked
upon notice. If the approved benefit re-
quest requires multiple fees, this provi-
sion will apply if any fee submitted is
not honored. Other fees that were paid
for a benefit request that is revoked
under this provision will be retained
and not refunded. A revocation of an
approval because the fee submitted is
not honored may be appealed to the
USCIS Administrative Appeals Office,
in accordance with 8 CFR 103.3 and the
applicable form instructions.

§106.2 Fees.

(a) I Forms—(1) Application to Replace
Permanent Resident Card, Form 1-90. For
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