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of Immigration Appeals. An electronic 
filing that is accepted by the Board or 
an immigration court will be deemed 
filed on the date it was submitted. A 
paper filing that is accepted by the 
Board or an immigration court will be 
deemed filed on the date it was re-
ceived by the Board or the immigration 
court. A filing that is rejected by the 
Board or the immigration court as an 
improper filing will not be deemed filed 
on the date it was submitted or re-
ceived. 

(ee) The term service means phys-
ically presenting, mailing, or electroni-
cally providing a document to the ap-
propriate party or parties; except that 
an Order to Show Cause or Notice of 
Deportation Hearing shall be served in 
person to the alien, or by certified mail 
to the alien or the alien’s attorney, and 
a Notice to Appear shall be served to 
the alien in person, or if personal serv-
ice is not practicable, shall be served 
by regular mail to the alien or the 
alien’s attorney of record. 

(ff) The term practitioner means an 
attorney as defined in paragraph (f) of 
this section who does not represent the 
Federal Government, or a representa-
tive as defined in paragraph (j) of this 
section. 

[23 FR 9115, Nov. 26, 1958] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 1001.1, see the List of CFR 

Sections Affected, which appears in the 

Finding Aids section of the printed volume 

and at www.govinfo.gov. 
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Subpart D [Reserved] 

Subpart E—List of Pro Bono Legal Service 
Providers 

1003.61 General provisions. 
1003.62 Eligibility. 
1003.63 Applications. 
1003.64 Approval and denial of applications. 
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1003.103 Immediate suspension and sum-

mary disciplinary proceedings; duty of 
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suspension. 
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AUTHORITY: 5 U.S.C. 301; 6 U.S.C. 521; 8 
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182, 1226, 
1229, 1229a, 1229b, 1229c, 1231, 1254a, 1255, 1324d, 
1330, 1361, 1362; 28 U.S.C. 509, 510, 1746; sec. 2 
Reorg. Plan No. 2 of 1950; 3 CFR, 1949–1953 
Comp., p. 1002; section 203 of Pub. L. 105–100, 
111 Stat. 2196–200; sections 1506 and 1510 of 
Pub. L. 106–386, 114 Stat. 1527–29, 1531–32; sec-
tion 1505 of Pub. L. 106–554, 114 Stat. 2763A– 
326 to –328. 

SOURCE: Redesignated at 68 FR 9830, Feb. 
28, 2003. 

EDITORIAL NOTE: Nomenclature changes to 
part 1003 appear at 68 FR 9846, Feb. 28, 2003, 
and at 68 FR 10350, Mar. 5, 2003. 

§ 1003.0 Executive Office for Immigra-
tion Review. 

(a) Organization. Within the Depart-
ment of Justice, there shall be an Exec-
utive Office for Immigration Review 
(EOIR), headed by a Director who is ap-
pointed by the Attorney General. The 
Director shall be assisted by a Deputy 
Director and the heads of EOIR’s other 
components, who shall report to the 
Director and Deputy Director. EOIR 
shall include the Board of Immigration 
Appeals, the Office of the Chief Immi-

gration Judge, the Office of the Chief 
Administrative Hearing Officer, the Of-
fice of Policy, the Office of the General 
Counsel, and such other components 
and staff as the Attorney General or 
the Director may provide. 

(b) Powers of the Director—(1) In gen-
eral. The Director shall manage EOIR 
and its employees and shall be respon-
sible for the direction and supervision 
of each EOIR component in the execu-
tion of its respective duties pursuant 
to the Act and the provisions of this 
chapter. Unless otherwise provided by 
the Attorney General, the Director 
shall report to the Deputy Attorney 
General and the Attorney General. The 
Director shall have the authority to: 

(i) Issue operational instructions and 
policy, including procedural instruc-
tions regarding the implementation of 
new statutory or regulatory authori-
ties; 

(ii) Direct the conduct of all EOIR 
employees to ensure the efficient dis-
position of all pending cases, including 
the power, in his discretion, to set pri-
orities or time frames for the resolu-
tion of cases; to direct that the adju-
dication of certain cases be deferred; to 
regulate the assignment of adjudica-
tors to cases; and otherwise to manage 
the docket of matters to be decided by 
the Board, the immigration judges, the 
Chief Administrative Hearing Officer, 
or the administrative law judges; 

(iii) Provide for appropriate adminis-
trative coordination with the other 
components of the Department of Jus-
tice, with the Department of Homeland 
Security, with the Department of 
Health and Human Services, and with 
the Department of State; 

(iv) Evaluate the performance of the 
Board of Immigration Appeals, the Of-
fice of the Chief Immigration Judge, 
the Office of the Chief Administrative 
Hearing Officer, and other EOIR activi-
ties, make appropriate reports and in-
spections, and take corrective action 
where needed; 

(v) Provide for performance apprais-
als for immigration judges and Board 
members while fully respecting their 
roles as adjudicators, including a proc-
ess for reporting adjudications that re-
flect temperament problems or poor 
decisional quality; 
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(vi) Administer an examination for 
newly-appointed immigration judges 
and Board members with respect to 
their familiarity with key principles of 
immigration law before they begin to 
adjudicate matters, and evaluate the 
temperament and skills of each new 
immigration judge or Board member 
within 2 years of appointment; 

(vii) Provide for comprehensive, con-
tinuing training and support for Board 
members, immigration judges, and 
EOIR staff in order to promote the 
quality and consistency of adjudica-
tions; 

(viii) Implement a process for receiv-
ing, evaluating, and responding to com-
plaints of inappropriate conduct by 
EOIR adjudicators; and 

(ix) Exercise such other authorities 
as the Attorney General may provide. 

(2) Delegations. (i) Except as provided 
in paragraph (b)(2)(ii) of this section, 
the Director may delegate the author-
ity given to him by this part or other-
wise by the Attorney General to the 
Deputy Director, the Chairman of the 
Board of Immigration Appeals, the 
Chief Immigration Judge, the Chief Ad-
ministrative Hearing Officer, the As-
sistant Director for Policy, the General 
Counsel, or any other EOIR employee. 

(ii) The Director may not delegate 
the authority assigned to the Director 
in §§ 1003.1(e)(8)(ii) and 1292.18 and may 
not delegate any other authority to ad-
judicate cases arising under the Act or 
regulations unless expressly authorized 
to do so. 

(c) Limit on the authority of the Direc-
tor. Except as provided by statute, reg-
ulation, or delegation of authority 
from the Attorney General, or when 
acting as a designee of the Attorney 
General, the Director shall have no au-
thority to adjudicate cases arising 
under the Act or regulations or to di-
rect the result of an adjudication as-
signed to the Board, an immigration 
judge, the Chief Administrative Hear-
ing Officer, or an Administrative Law 
Judge. When acting under authority 
described in this paragraph (c), the Di-
rector shall exercise independent judg-
ment and discretion in considering and 
determining the cases and may take 
any action consistent with the Direc-
tor’s authority as is appropriate and 
necessary for the disposition of the 

case. Nothing in this part, however, 
shall be construed to limit the author-
ity of the Director under paragraph (a) 
or (b) of this section. 

(d) Deputy Director. The Deputy Di-
rector shall advise and assist the Direc-
tor in the supervision and management 
of EOIR and the formulation of policy 
and guidelines. Unless otherwise lim-
ited by law or by order of the Director, 
the Deputy Director shall exercise the 
full authority of the Director in the 
discharge of his or her duties. 

(e) Office of Policy. Within EOIR, 
there shall be an Office of Policy con-
sisting of an Assistant Director for 
Policy and other such staff as the Di-
rector deems necessary. Subject to the 
supervision of the Director, the Office 
of Policy shall provide assistance to 
the Director and heads of the other 
components within EOIR. 

(1) In general. In coordination with 
the Director and subject to the Direc-
tor’s supervision, the Assistant Direc-
tor for Policy shall supervise all policy 
activities of EOIR. Subject to the su-
pervision of the Director and in coordi-
nation with other components as ap-
propriate, the Assistant Director for 
Policy shall also oversee EOIR’s regu-
latory development and implementa-
tion process, shall supervise and co-
ordinate EOIR’s internal development, 
dissemination, and implementation of 
policy guidance, shall supervise and ad-
minister EOIR’s pro bono and legal ori-
entation program activities, shall su-
pervise the provision of legal and pol-
icy training to all components within 
EOIR on all relevant matters under its 
supervision, and shall perform other 
such duties or exercise other such au-
thorities as the Director may provide. 

(2) Limit on the Authority of the Assist-
ant Director for Policy. The Assistant 
Director for Policy shall have no au-
thority to adjudicate cases arising 
under the Act or regulations, except 
under paragraph (e)(3) of this section, 
and shall not direct the result of an ad-
judication assigned to the Board, an 
immigration judge, the Chief Adminis-
trative Hearing Officer, or an Adminis-
trative Law Judge; provided, however, 
that nothing in this part shall be con-
strued to limit the authority of the As-
sistant Director for Policy under para-
graph (e)(1) of this section. 
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(3) Recognition and accreditation. The 
Assistant Director for Policy, in con-
sultation with the Director, shall 
maintain a division within the Office of 
Policy to develop and administer a pro-
gram to recognize organizations and 
accredit representatives to provide rep-
resentation before the Immigration 
Courts, the Board, and DHS, or DHS 
alone. The Assistant Director for Pol-
icy shall determine whether an organi-
zation and its representatives meet the 
eligibility requirements for recognition 
and accreditation in accordance with 
this chapter. The Assistant Director 
for Policy shall also have the authority 
to administratively terminate the rec-
ognition of an organization and the ac-
creditation of a representative and to 
maintain the roster of recognized orga-
nizations and their accredited rep-
resentatives. The Assistant Director 
for Policy, in consultation with the Di-
rector, may also delegate authority es-
tablished in 8 CFR 1292.6 and 8 CFR 
1292.11 through 1292.20 within the Office 
of Policy. 

(f) General Counsel. Subject to the su-
pervision of the Director, the General 
Counsel shall serve as the chief legal 
counsel of EOIR on matters of ethics, 
records management, release of infor-
mation pursuant to the Freedom of In-
formation Act, employee performance 
and discipline (except in matters re-
lated to the discipline of adjudicators 
for decisions made in the adjudication 
of cases under the Act), practitioner 
discipline, and other related areas not 
inconsistent with the law. Subject to 
the supervision of the Director, the 
General Counsel shall supervise all 
legal activities and provide legal ad-
vice and assistance to the Director, 
Deputy Director, and other component 
heads in accordance with this section. 
In consultation with other EOIR com-
ponents as appropriate, the General 
Counsel may also advise the Director 
or Deputy Director on other legal mat-
ters, including matters related to im-
migration law or policy and related to 
adjudicator discipline, provided that 
the General Counsel shall have no au-
thority, directly or indirectly, to direct 
or influence the adjudication of any 
cases under the Act. 

(1) Professional standards. The General 
Counsel shall administer programs to 

protect the integrity of legal represen-
tation in immigration proceedings be-
fore EOIR, including administering the 
disciplinary program for practitioners 
and recognized organizations under 
subpart G of this part. 

(2) Fraud issues. The General Counsel 
shall designate an anti-fraud officer 
who shall— 

(i) Serve as a point of contact relat-
ing to concerns about possible fraud 
upon EOIR, particularly with respect 
to matters relating to fraudulent appli-
cations or documents affecting mul-
tiple removal proceedings, applications 
for relief from removal, appeals, or 
other proceedings before EOIR; 

(ii) Coordinate with investigative au-
thorities of the Department of Home-
land Security, the Department of Jus-
tice, and other appropriate agencies 
with respect to the identification of 
and response to such fraud; and 

(iii) Notify the EOIR disciplinary 
counsel and other appropriate authori-
ties with respect to instances of fraud, 
misrepresentation, or abuse pertaining 
to an attorney or accredited represent-
ative. 

(g) Citizenship Requirement for Employ-
ment. (1) An application to work at 
EOIR, either as an employee or a vol-
unteer, must include a signed affirma-
tion from the applicant that he or she 
is a citizen of the United States of 
America. If requested, the applicant 
must document United States citizen-
ship. 

(2) The Director of EOIR may, by ex-
plicit written determination and to the 
extent permitted by law, authorize the 
appointment of an alien to an EOIR po-
sition when necessary to accomplish 
the work of EOIR. 

[72 FR 53676, Sept. 20, 2007, as amended at 81 
FR 92361, Dec. 19, 2016; 84 FR 44541, Aug. 26, 
2019; 85 FR 69482, Nov. 3, 2020] 

Subpart A—Board of Immigration 
Appeals 

§ 1003.1 Organization, jurisdiction, and 
powers of the Board of Immigration 
Appeals. 

(a)(1) Organization. There shall be in 
the Department of Justice a Board of 
Immigration Appeals, subject to the 
general supervision of the Director, Ex-
ecutive Office for Immigration Review 
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(EOIR). The Board members shall be 
attorneys appointed by the Attorney 
General to act as the Attorney Gen-
eral’s delegates in the cases that come 
before them. The Board shall consist of 
23 members. A vacancy, or the absence 
or unavailability of a Board member, 
shall not impair the right of the re-
maining members to exercise all the 
powers of the Board. The Board mem-
bers shall also be known as Appellate 
Immigration Judges. 

(2) Chairman. The Attorney General 
shall designate one of the Board mem-
bers to serve as Chairman. The Attor-
ney General may designate one or two 
Vice Chairmen to assist the Chairman 
in the performance of his duties and to 
exercise all of the powers and duties of 
the Chairman in the absence or un-
availability of the Chairman. The 
Chairman of the Board of Immigration 
Appeals shall also be known as the 
Chief Appellate Immigration Judge, 
and a Vice Chairman of the Board of 
Immigration Appeals shall also be 
known as a Deputy Chief Appellate Im-
migration Judge. 

(i) The Chairman, subject to the su-
pervision of the Director, shall direct, 
supervise, and establish internal oper-
ating procedures and policies of the 
Board. The Chairman shall have au-
thority to: 

(A) Issue operational instructions 
and policy, including procedural in-
structions regarding the implementa-
tion of new statutory or regulatory au-
thorities; 

(B) Provide for appropriate training 
of Board members and staff on the con-
duct of their powers and duties; 

(C) Direct the conduct of all employ-
ees assigned to the Board to ensure the 
efficient disposition of all pending 
cases, including the power, in his dis-
cretion, to set priorities or time frames 
for the resolution of cases; to direct 
that the adjudication of certain cases 
be deferred, to regulate the assignment 
of Board members to cases, and other-
wise to manage the docket of matters 
to be decided by the Board; 

(D) Evaluate the performance of the 
Board by making appropriate reports 
and inspections, and take corrective 
action where needed; 

(E) Adjudicate cases as a Board mem-
ber; and 

(F) Exercise such other authorities as 
the Director may provide. 

(ii) The Chairman shall have no au-
thority to direct the result of an adju-
dication assigned to another Board 
member or to a panel; provided, how-
ever, that nothing in this section shall 
be construed to limit the management 
authority of the Chairman under para-
graph (a)(2)(i) of this section. 

(3) Panels. The Chairman shall divide 
the Board into three-member panels 
and designate a presiding member of 
each panel if the Chairman or Vice 
Chairman is not assigned to the panel. 
The Chairman may from time to time 
make changes in the composition of 
such panels and of presiding members. 
Each three-member panel shall be em-
powered to decide cases by majority 
vote, and a majority of the Board mem-
bers assigned to the panel shall con-
stitute a quorum for such panel. In ad-
dition, the Chairman shall assign any 
number of Board members, as needed, 
to serve on the screening panel to im-
plement the case management process 
as provided in paragraph (e) of this sec-
tion. 

(4) Temporary Board members. The Di-
rector may in his discretion designate 
immigration judges, retired Board 
members, retired immigration judges, 
and administrative law judges em-
ployed within, or retired from, EOIR to 
act as temporary Board members for 
terms not to exceed six months. In ad-
dition, with the approval of the Deputy 
Attorney General, the Director may 
designate one or more senior EOIR at-
torneys with at least ten years of expe-
rience in the field of immigration law 
to act as temporary Board members for 
terms not to exceed six months. A tem-
porary Board member shall have the 
authority of a Board member to adju-
dicate assigned cases, except that tem-
porary Board members shall not have 
the authority to vote on any matter 
decided by the Board en banc. Tem-
porary Board members shall also be 
known as temporary Appellate Immi-
gration Judges. 

(5) En banc process. A majority of the 
permanent Board members shall con-
stitute a quorum for purposes of con-
vening the Board en banc. The Board 
may on its own motion by a majority 
vote of the permanent Board members, 
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or by direction of the Chairman, con-
sider any case en banc, or reconsider as 
the Board en banc any case that has 
been considered or decided by a three- 
member panel. En banc proceedings are 
not favored, and shall ordinarily be or-
dered only where necessary to address 
an issue of particular importance or to 
secure or maintain consistency of the 
Board’s decisions. 

(6) Board staff. There shall also be at-
tached to the Board such number of at-
torneys and other employees as the 
Deputy Attorney General, upon rec-
ommendation of the Director, shall 
from time to time direct. 

(7) [Reserved] 
(b) Appellate jurisdiction. Appeals may 

be filed with the Board of Immigration 
Appeals from the following: 

(1) Decisions of Immigration Judges 
in exclusion cases, as provided in 8 CFR 
part 240, subpart D. 

(2) Decisions of Immigration Judges 
in deportation cases, as provided in 8 
CFR part 1240, subpart E, except that 
no appeal shall lie seeking review of a 
length of a period of voluntary depar-
ture granted by an Immigration Judge 
under section 244E of the Act as it ex-
isted prior to April 1, 1997. 

(3) Decisions of Immigration Judges 
in removal proceedings, as provided in 
8 CFR part 1240, except that no appeal 
shall lie seeking review of the length of 
a period of voluntary departure grant-
ed by an immigration judge under sec-
tion 240B of the Act or part 240 of this 
chapter. 

(4) Decisions involving administra-
tive fines and penalties, including miti-
gation thereof, as provided in part 280 
of this chapter. 

(5) Decisions on petitions filed in ac-
cordance with section 204 of the act 
(except petitions to accord preference 
classifications under section 203(a)(3) 
or section 203(a)(6) of the act, or a peti-
tion on behalf of a child described in 
section 101(b)(1)(F) of the act), and de-
cisions on requests for revalidation and 
decisions revoking the approval of such 
petitions, in accordance with section 
205 of the act, as provided in parts 204 
and 205, respectively, of 8 CFR chapter 
I or parts 1204 and 1205, respectively, of 
this chapter. 

(6) Decisions on applications for the 
exercise of the discretionary authority 

contained in section 212(d)(3) of the act 
as provided in part 1212 of this chapter. 

(7) Determinations relating to bond, 
parole, or detention of an alien as pro-
vided in 8 CFR part 1236, subpart A. 

(8) Decisions of Immigration Judges 
in rescission of adjustment of status 
cases, as provided in part 1246 of this 
chapter. 

(9) Decisions of Immigration Judges 
in asylum proceedings pursuant to 
§ 1208.2(b) and (c) of this chapter. 

(10) Decisions of Immigration Judges 
relating to Temporary Protected Sta-
tus as provided in 8 CFR part 1244. 

(11) [Reserved] 

(12) Decisions of Immigration Judges 
on applications for adjustment of sta-
tus referred on a Notice of Certifi-
cation (Form I–290C) to the Immigra-
tion Court in accordance with 
§§ 1245.13(n)(2) and 1245.15(n)(3) of this 
chapter or remanded to the Immigra-
tion Court in accordance with 
§§ 1245.13(d)(2) and 1245.15(e)(2) of this 
chapter. 

(13) Decisions of adjudicating offi-
cials in disciplinary proceedings in-
volving practitioners or recognized or-
ganizations as provided in subpart G of 
this part. 

(14) Decisions of immigration judges 
regarding custody of aliens subject to a 
final order of removal made pursuant 
to § 1241.14 of this chapter. 

(c) Jurisdiction by certification. The 
Secretary, or any other duly author-
ized officer of DHS, or an immigration 
judge may in any case arising under 
paragraph (b) of this section certify 
such case to the Board for adjudica-
tion. 

(d) Powers of the Board—(1) Generally. 
The Board shall function as an appel-
late body charged with the review of 
those administrative adjudications 
under the Act that the Attorney Gen-
eral may by regulation assign to it. 
The Board shall resolve the questions 
before it in a manner that is timely, 
impartial, and consistent with the Act 
and regulations. In addition, the Board, 
through precedent decisions, shall pro-
vide clear and uniform guidance to the 
Service, the immigration judges, and 
the general public on the proper inter-
pretation and administration of the 
Act and its implementing regulations. 
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(i) The Board shall be governed by 
the provisions and limitations pre-
scribed by applicable law, regulations, 
and procedures, and by decisions of the 
Attorney General (through review of a 
decision of the Board, by written order, 
or by determination and ruling pursu-
ant to section 103 of the Act). 

(ii) Subject to the governing stand-
ards set forth in paragraph (d)(1)(i) of 
this section, Board members shall exer-
cise their independent judgment and 
discretion in considering and deter-
mining the cases coming before the 
Board, and a panel or Board member to 
whom a case is assigned may take any 
action consistent with their authori-
ties under the Act and the regulations 
as is appropriate and necessary for the 
disposition of the case. Nothing in this 
paragraph (d)(1)(ii) shall be construed 
as authorizing the Board to adminis-
tratively close or otherwise defer adju-
dication of a case unless a regulation 
promulgated by the Department of Jus-
tice or a previous judicially approved 
settlement expressly authorizes such 
an action. Only the Director or Chief 
Appellate Immigration Judge may di-
rect the deferral of adjudication of any 
case or cases by the Board. 

(2) Summary dismissal of appeals—(i) 
Standards. A single Board member or 
panel may summarily dismiss any ap-
peal or portion of any appeal in any 
case in which: 

(A) The party concerned fails to 
specify the reasons for the appeal on 
Form EOIR–26 or Form EOIR–29 (No-
tices of Appeal) or other document 
filed therewith; 

(B) The only reason for the appeal 
specified by the party concerned in-
volves a finding of fact or a conclusion 
of law that was conceded by that party 
at a prior proceeding; 

(C) The appeal is from an order that 
granted the party concerned the relief 
that had been requested; 

(D) The Board is satisfied, from a re-
view of the record, that the appeal is 
filed for an improper purpose, such as 
to cause unnecessary delay, or that the 
appeal lacks an arguable basis in fact 
or in law unless the Board determines 
that it is supported by a good faith ar-
gument for extension, modification, or 
reversal of existing law; 

(E) The party concerned indicates on 
Form EOIR–26 or Form EOIR–29 that 
he or she will file a brief or statement 
in support of the appeal and, there-
after, does not file such brief or state-
ment, or reasonably explain his or her 
failure to do so, within the time set for 
filing; 

(F) The appeal does not fall within 
the Board’s jurisdiction, or lies with 
the Immigration Judge rather than the 
Board; 

(G) The appeal is untimely, or barred 
by an affirmative waiver of the right of 
appeal that is clear on the record; or 

(H) The appeal fails to meet essential 
statutory or regulatory requirements 
or is expressly excluded by statute or 
regulation. 

(ii) Action by the Board. The Board’s 
case management screening plan shall 
promptly identify cases that are sub-
ject to summary dismissal pursuant to 
this paragraph. An order dismissing 
any appeal pursuant to this paragraph 
(d)(2) shall constitute the final decision 
of the Board. 

(iii) Disciplinary consequences. The fil-
ing by a practitioner, as defined in 
§ 1003.101(b), of an appeal that is sum-
marily dismissed under paragraph 
(d)(2)(i) of this section, may constitute 
frivolous behavior under 
§ 1003.102(j).Summary dismissal of an 
appeal under paragraph (d)(2)(i) of this 
section does not limit the other 
grounds and procedures for disciplinary 
action against attorneys or representa-
tives. 

(3) Scope of review. (i) The Board will 
not engage in de novo review of findings 
of fact determined by an immigration 
judge. Facts determined by the immi-
gration judge, including findings as to 
the credibility of testimony, shall be 
reviewed only to determine whether 
the findings of the immigration judge 
are clearly erroneous. 

(ii) The Board may review questions 
of law, discretion, and judgment and 
all other issues in appeals from deci-
sions of immigration judges de novo. 

(iii) The Board may review all ques-
tions arising in appeals from decisions 
issued by Service officers de novo. 

(iv)(A) The Board will not engage in 
factfinding in the course of deciding 
cases, except that the Board may take 
administrative notice of facts that are 
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not reasonably subject to dispute, such 
as: 

(1) Current events; 

(2) The contents of official docu-
ments outside the record; 

(3) Facts that can be accurately and 
readily determined from official gov-
ernment sources and whose accuracy is 
not disputed; or 

(4) Undisputed facts contained in the 
record. 

(B) If the Board intends to rely on an 
administratively noticed fact outside 
of the record, such as those indicated 
in paragraphs (d)(3)(iv)(A)(1) through 
(3) of this section, as the basis for re-
versing an immigration judge’s grant 
of relief or protection from removal, it 
must provide notice to the parties of 
its intent and afford them an oppor-
tunity of not less than 14 days to re-
spond to the notice. 

(C) The Board shall not sua sponte re-
mand a case for further factfinding un-
less the factfinding is necessary to de-
termine whether the immigration 
judge had jurisdiction over the case. 

(D) Except as provided in paragraph 
(d)(6)(iii) or (d)(7)(v)(B) of this section, 
the Board shall not remand a direct ap-
peal from an immigration judge’s deci-
sion for additional factfinding unless: 

(1) The party seeking remand pre-
served the issue by presenting it before 
the immigration judge; 

(2) The party seeking remand, if it 
bore the burden of proof before the im-
migration judge, attempted to adduce 
the additional facts before the immi-
gration judge; 

(3) The additional factfinding would 
alter the outcome or disposition of the 
case; 

(4) The additional factfinding would 
not be cumulative of the evidence al-
ready presented or contained in the 
record; and 

(5) One of the following cir-
cumstances is present in the case: 

(i) The immigration judge’s factual 
findings were clearly erroneous; 

(ii) The immigration judge’s factual 
findings were not clearly erroneous, 
but the immigration judge committed 
an error of law that requires additional 
factfinding on remand; or 

(iii) Remand to DHS is warranted fol-
lowing de novo review. 

(v) The Board may affirm the deci-

sion of the immigration judge or the 

Department of Homeland Security on 

any basis supported by the record, in-

cluding a basis supported by facts that 

are not reasonably subject to dispute, 

such as undisputed facts in the record. 

(4) Rules of practice. The Board shall 

have authority, with the approval of 

the Director, EOIR, to prescribe proce-

dures governing proceedings before it. 

(5) Discipline of practitioners and recog-

nized organizations. The Board shall 

have the authority pursuant to 

§ 1003.101 et seq. to impose sanctions 

upon practitioners who appear in a rep-

resentative capacity before the Board, 

the Immigration Courts, or DHS, and 

upon recognized organizations. The 

Board shall also have the authority 

pursuant to § 1003.107 to reinstate dis-

ciplined practitioners to appear in a 

representative capacity before the 

Board and the Immigration Courts, or 

DHS, or all three authorities. 

(6) Identity, law enforcement, or secu-

rity investigations or examinations. (i) 

The Board shall not issue a decision af-

firming or granting to an alien an im-

migration status, relief or protection 

from removal, or other immigration 

benefit, as provided in 8 CFR 1003.47(b), 

that requires completion of identity, 

law enforcement, or security investiga-

tions or examinations if: 

(A) Identity, law enforcement, or se-

curity investigations or examinations 

have not been completed during the 

proceedings; 

(B) DHS reports to the Board that 

the results of prior identity, law en-

forcement, or security investigations 

or examinations are no longer current 

under the standards established by 

DHS and must be updated; or 

(C) Identity, law enforcement, or se-

curity investigations or examinations 

have uncovered new information bear-

ing on the merits of the alien’s applica-

tion for relief. 

(ii) Except as provided in paragraph 

(d)(6)(iv) of this section, if identity, law 

enforcement, or security investigations 

or examinations have not been com-

pleted or DHS reports that the results 

of prior investigations or examinations 
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are no longer current under the stand-
ards established by DHS, and the com-
pletion of the investigations or exami-
nations is necessary for the Board to 
complete its adjudication of the ap-
peal, the Board will provide notice to 
both parties that, in order to complete 
adjudication of the appeal, the case is 
being placed on hold until such time as 
all identity, law enforcement, or secu-
rity investigations or examinations are 
completed or updated and the results 
have been reported to the Board. Un-
less DHS advises the Board that such 
information is no longer necessary in 
the particular case, the Board’s notice 
will notify the alien that DHS will con-
tact the alien to take additional steps 
to complete or update the identity, law 
enforcement, or security investigations 
or examinations only if DHS is unable 
to independently update the necessary 
investigations or examinations. If DHS 
is unable to independently update the 
necessary investigations or examina-
tions, DHS shall send the alien instruc-
tions that comply with the require-
ments of § 1003.47(d) regarding the nec-
essary procedures and contempora-
neously serve a copy of the instruc-
tions with the Board. The Board’s no-
tice will also advise the alien of the 
consequences for failing to comply 
with the requirements of this section. 
DHS is responsible for obtaining bio-
metrics and other biographical infor-
mation to complete or update the iden-
tity, law enforcement, or security in-
vestigations or examinations with re-
spect to any alien in detention. 

(iii) In any case placed on hold under 
paragraph (d)(6)(ii) of this section, DHS 
shall report to the Board promptly 
when the identity, law enforcement, or 
security investigations or examina-
tions have been completed or updated. 
If a non-detained alien fails to comply 
with necessary procedures for col-
lecting biometrics or other biographi-
cal information within 90 days of the 
DHS’s instruction notice under para-
graph (d)(6)(ii) of this section, if appli-
cable, the Board shall deem the appli-
cation abandoned unless the alien 
shows good cause before the 90-day pe-
riod has elapsed, in which case the 
alien should be given no more than an 
additional 30 days to comply with the 
procedures. If the Board deems an ap-

plication abandoned under this section, 
it shall adjudicate the remainder of the 
appeal within 30 days and shall enter 
an order of removal or a grant of vol-
untary departure, as appropriate. If 
DHS obtains relevant information as a 
result of the identity, law enforcement, 
or security investigations or examina-
tions, including civil or criminal inves-
tigations of immigration fraud, DHS 
may move the Board to remand the 
record to the immigration judge for 
consideration of whether, in view of 
the new information, any pending ap-
plications for immigration relief or 
protection should be denied, either on 
grounds of eligibility or, where applica-
ble, as a matter of discretion. If DHS 
fails to report the results of timely 
completed or updated identity, law en-
forcement, or security investigations 
or examinations within 180 days of the 
Board’s notice under paragraph 
(d)(6)(ii) of this section, the Board shall 
remand the case to the immigration 
judge for further proceedings under 
§ 1003.47(h). 

(iv) The Board is not required to hold 
a case pursuant to paragraph (d)(6)(ii) 
of this section if the Board decides to 
dismiss the respondent’s appeal or deny 
the relief or protection sought. 

(v) The immigration relief described 
in 8 CFR 1003.47(b) and granted by the 
Board shall take effect as provided in 8 
CFR 1003.47(i). 

(7) Finality of decision—(i) In general. 
The decision of the Board shall be final 
except in those cases reviewed by the 
Attorney General in accordance with 
paragraph (h) of this section. In adjudi-
cating an appeal, the Board possesses 
authority to issue an order of removal, 
an order granting relief from removal, 
an order granting protection from re-
moval combined with an order of re-
moval as appropriate, an order grant-
ing voluntary departure with an alter-
nate order of removal, and an order 
terminating or dismissing proceedings, 
provided that the issuance of any order 
is consistent with applicable law. The 
Board may affirm the decision of the 
immigration judge or DHS on any basis 
supported by the record. In no case 
shall the Board order a remand for an 
immigration judge to issue an order 
that the Board itself could issue. 
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(ii) Remands. In addition to the possi-
bility of remands regarding informa-
tion obtained as a result of the iden-
tity, law enforcement, or security in-
vestigations or examinations under 
paragraph (d)(6)(iii) of this section, 
after applying the appropriate standard 
of review on appeal, the Board may 
issue an order remanding a case to an 
immigration judge or DHS for further 
consideration based on an error of law 
or fact, subject to any applicable statu-
tory or regulatory limitations, includ-
ing paragraph (d)(3)(iv)(D) of this sec-
tion and the following: 

(A) The Board shall not remand a 
case for further action without identi-
fying the standard of review it applied 
and the specific error or errors made by 
the adjudicator in paragraphs 
(d)(7)(ii)(B) through (E) of this section. 

(B) The Board shall not remand a 
case based on the application of a ‘‘to-
tality of the circumstances’’ standard 
of review. 

(C) The Board shall not remand a 
case based on a legal argument not pre-
sented in paragraphs (d)(7)(ii)(D) 
through (E) of this section unless that 
argument pertains to an issue of juris-
diction over an application or the pro-
ceedings, or to a material change in 
fact or law underlying a removability 
ground or grounds specified in section 
212 or 237 of the Act that occurred after 
the date of the immigration judge’s de-
cision, and substantial evidence indi-
cates that change has vitiated all 
grounds of removability applicable to 
the alien. 

(D) The Board shall not sua sponte re-
mand a case unless the basis for such a 
remand is solely a question of jurisdic-
tion over an application or the pro-
ceedings. 

(E) The Board shall not remand a 
case to an immigration judge solely to 
consider or reconsider a request for 
voluntary departure nor solely due to 
the failure of the immigration judge to 
provide advisals following a grant of 
voluntary departure. In such situa-
tions, the Board shall follow the proce-
dures in § 1240.26(k) of this chapter. 

(iii) Scope of the remand. Where the 
Board remands a case to an immigra-
tion judge, it divests itself of jurisdic-
tion of that case, unless the Board re-
mands a case due to the court’s failure 

to forward the administrative record in 
response to the Board’s request. The 
Board may qualify or limit the scope or 
purpose of a remand order without re-
taining jurisdiction over the case fol-
lowing the remand. In any case in 
which the Board has qualified or lim-
ited the scope or purpose of the re-
mand, the immigration judge shall not 
consider any issues outside the scope 
or purpose of that order, unless such an 
issue calls into question the immigra-
tion judge’s continuing jurisdiction 
over the case. 

(iv) Voluntary departure. The Board 
may issue an order of voluntary depar-
ture under section 240B of the Act, with 
an alternate order of removal, if the 
alien requested voluntary departure be-
fore an immigration judge, the alien’s 
notice of appeal specified that the alien 
is appealing the immigration judge’s 
denial of voluntary departure and iden-
tified the specific factual and legal 
findings that the alien is challenging, 
and the Board finds that the alien is 
otherwise eligible for voluntary depar-
ture, as provided in § 1240.26(k) of this 
chapter. In order to grant voluntary 
departure, the Board must find that all 
applicable statutory and regulatory 
criteria have been met, based on the 
record and within the scope of its re-
view authority on appeal, and that the 
alien merits voluntary departure as a 
matter of discretion. If the Board does 
not grant the request for voluntary de-
parture, it must deny the request. 

(v) New evidence on appeal. (A) Sub-
ject to paragraph (d)(7)(v)(B), the 
Board shall not receive or review new 
evidence submitted on appeal, shall not 
remand a case for consideration of new 
evidence received on appeal, and shall 
not consider a motion to remand based 
on new evidence. A party seeking to 
submit new evidence shall file a mo-
tion to reopen in accordance with ap-
plicable law. 

(B) Nothing in paragraph (d)(7)(v)(A) 
of this section shall preclude the Board 
from remanding a case based on new 
evidence or information obtained after 
the date of the immigration judge’s de-
cision as a result of identity, law en-
forcement, or security investigations 
or examinations, including civil or 
criminal investigations of immigration 
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fraud, regardless of whether the inves-
tigations or examinations were con-
ducted pursuant to § 1003.47(h) or para-
graph (d)(6) of this section, nor from re-
manding a case to address a question of 
jurisdiction over an application or the 
proceedings or a question regarding a 
ground or grounds of removability 
specified in section 212 or 237 of the 
Act. 

(e) Case management system. The 
Chairman shall establish a case man-
agement system to screen all cases and 
to manage the Board’s caseload. Unless 
a case meets the standards for assign-
ment to a three-member panel under 
paragraph (e)(6) of this section, all 
cases shall be assigned to a single 
Board member for disposition. The 
Chairman, under the supervision of the 
Director, shall be responsible for the 
success of the case management sys-
tem. The Chairman shall designate, 
from time to time, a screening panel 
comprising a sufficient number of 
Board members who are authorized, 
acting alone, to adjudicate appeals as 
provided in this paragraph (e). The pro-
visions of this paragraph (e) shall apply 
to all cases before the Board, regard-
less of whether they were initiated by 
filing a Notice of Appeal, filing a mo-
tion, or receipt of a remand from Fed-
eral court, the Attorney General, or 
the Director. 

(1) Initial screening. All cases shall be 
referred to the screening panel for re-
view upon the filing of a Notice of Ap-
peal or a motion or upon receipt of a 
remand from a Federal court, the At-
torney General, or the Director. 
Screening panel review shall be com-
pleted within 14 days of the filing or re-
ceipt. Appeals subject to summary dis-
missal as provided in paragraph (d)(2) 
of this section, except for those subject 
to summary dismissal as provided in 
paragraph (d)(2)(i)(E) of this section, 
shall be promptly dismissed no later 
than 30 days after the Notice of Appeal 
was filed. Unless referred for a three- 
member panel decision pursuant to 
paragraph (e)(6) of this section, an in-
terlocutory appeal shall be adjudicated 
within 30 days of the filing of the ap-
peal. 

(2) Miscellaneous dispositions. A single 
Board member may grant an unopposed 
motion or a motion to withdraw an ap-

peal pending before the Board. In addi-
tion, a single Board member may adju-
dicate a Service motion to remand any 
appeal from the decision of a Service 
officer where the Service requests that 
the matter be remanded to the Service 
for further consideration of the appel-
lant’s arguments or evidence raised on 
appeal; a case where remand is required 
because of a defective or missing tran-
script; and other procedural or ministe-
rial issues as provided by the case man-
agement plan. 

(3) Merits review. In any case that has 
not been summarily dismissed, the case 
management system shall arrange for 
the prompt completion of the record of 
proceedings and transcript, and the 
issuance of a briefing schedule. A sin-
gle Board member assigned under the 
case management system shall deter-
mine the appeal on the merits as pro-
vided in paragraph (e)(4) or (e)(5) of 
this section, unless the Board member 
determines that the case is appropriate 
for review and decision by a three- 
member panel under the standards of 
paragraph (e)(6) of this section. The 
Board member may summarily dismiss 
an appeal after completion of the 
record of proceeding. 

(4) Affirmance without opinion. (i) The 
Board member to whom a case is as-
signed shall affirm the decision of the 
Service or the immigration judge, 
without opinion, if the Board member 
determines that the result reached in 
the decision under review was correct; 
that any errors in the decision under 
review were harmless or nonmaterial; 
and that 

(A) The issues on appeal are squarely 
controlled by existing Board or federal 
court precedent and do not involve the 
application of precedent to a novel fac-
tual situation; or 

(B) The factual and legal issues 
raised on appeal are not so substantial 
that the case warrants the issuance of 
a written opinion in the case. 

(ii) If the Board member determines 
that the decision should be affirmed 
without opinion, the Board shall issue 
an order that reads as follows: ‘‘The 
Board affirms, without opinion, the re-
sult of the decision below. The decision 
below is, therefore, the final agency de-
termination. See 8 CFR 3.1(e)(4).’’ An 
order affirming without opinion, issued 
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under authority of this provision, shall 
not include further explanation or rea-
soning. Such an order approves the re-
sult reached in the decision below; it 
does not necessarily imply approval of 
all of the reasoning of that decision, 
but does signify the Board’s conclusion 
that any errors in the decision of the 
immigration judge or the Service were 
harmless or nonmaterial. 

(5) Other decisions on the merits by sin-
gle Board member. If the Board member 
to whom an appeal is assigned deter-
mines, upon consideration of the mer-
its, that the decision is not appropriate 
for affirmance without opinion, the 
Board member shall issue a brief order 
affirming, modifying, or remanding the 
decision under review, unless the Board 
member designates the case for deci-
sion by a three-member panel under 
paragraph (e)(6) of this section under 
the standards of the case management 
plan. A single Board member may re-
verse the decision under review if such 
reversal is plainly consistent with and 
required by intervening Board or judi-
cial precedent, by an intervening Act 
of Congress, or by an intervening final 
regulation. A motion to reconsider or 
to reopen a decision that was rendered 
by a single Board member may be adju-
dicated by that Board member unless 
the case is reassigned to a three-mem-
ber panel as provided under the stand-
ards of the case management plan. 

(6) Panel decisions. Cases may only be 
assigned for review by a three-member 
panel if the case presents one of these 
circumstances: 

(i) The need to settle inconsistencies 
among the rulings of different immi-
gration judges; 

(ii) The need to establish a precedent 
construing the meaning of laws, regu-
lations, or procedures; 

(iii) The need to review a decision by 
an immigration judge or DHS that is 
not in conformity with the law or with 
applicable precedents; 

(iv) The need to resolve a case or con-
troversy of major national import; 

(v) The need to review a clearly erro-
neous factual determination by an im-
migration judge; 

(vi) The need to reverse the decision 
of an immigration judge or DHS, other 
than a reversal under § 1003.1(e)(5); or 

(vii) The need to resolve a complex, 
novel, unusual, or recurring issue of 
law or fact. 

(7) Oral argument. When an appeal has 
been taken, a request for oral argu-
ment if desired shall be included in the 
Notice of Appeal. A three-member 
panel or the Board en banc may hear 
oral argument, as a matter of discre-
tion, at such date and time as is estab-
lished under the Board’s case manage-
ment plan. Oral argument shall be held 
at the offices of the Board unless the 
Deputy Attorney General or his des-
ignee authorizes oral argument to be 
held elsewhere. The Service may be 
represented before the Board by an offi-
cer of the Service designated by the 
Service. No oral argument will be al-
lowed in a case that is assigned for dis-
position by a single Board member. 

(8) Timeliness. The Board shall 
promptly enter orders of summary dis-
missal, or other miscellaneous disposi-
tions, in appropriate cases consistent 
with paragraph (e)(1) of this section. In 
all other cases, the Board shall prompt-
ly order a transcript, if appropriate, 
within seven days after the screening 
panel completes its review and shall 
issue a briefing schedule within seven 
days after the transcript is provided. If 
no transcript may be ordered due to a 
lack of available funding or a lack of 
vendor capacity, the Chairman shall so 
certify that fact in writing to the Di-
rector. The Chairman shall also main-
tain a record of all such cases in which 
transcription cannot be ordered and 
provide that record to the Director. If 
no transcript is required, the Board 
shall issue a briefing schedule within 
seven days after the screening panel 
completes its review. The case shall be 
assigned to a single Board member for 
merits review under paragraph (e)(3) of 
this section within seven days of the 
completion of the record on appeal, in-
cluding any briefs or motions. The sin-
gle Board member shall then determine 
whether to adjudicate the appeal or to 
designate the case for decision by a 
three-member panel under paragraphs 
(e)(5) and (6) of this section within 14 
days of being assigned the case. The 
single Board member or three-member 
panel to which the case is assigned 
shall issue a decision on the merits 
consistent with this section and with a 
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priority for cases or custody appeals 
involving detained aliens. 

(i) Except in exigent circumstances 
as determined by the Chairman, sub-
ject to concurrence by the Director, or 
as provided in paragraph (d)(6) of this 
section or as provided in §§ 1003.6(c) and 
1003.19(i), the Board shall dispose of all 
cases assigned to a single Board mem-
ber within 90 days of completion of the 
record, or within 180 days of comple-
tion of the record for all cases assigned 
to a three-member panel (including 
any additional opinion by a member of 
the panel). 

(ii) In exigent circumstances, the 
Chairman may grant an extension in 
particular cases of up to 60 days as a 
matter of discretion. Except as pro-
vided in paragraph (e)(8)(iii) or (iv) of 
this section, in those cases where the 
panel is unable to issue a decision 
within the established time limits, as 
extended, the Chairman shall either as-
sign the case to himself or a Vice 
Chairman for final decision within 14 
days or shall refer the case to the Di-
rector for decision. If a dissenting or 
concurring panel member fails to com-
plete his or her opinion by the end of 
the extension period, the decision of 
the majority will be issued without the 
separate opinion. For a case referred to 
the Director under this paragraph, the 
Director shall exercise delegated au-
thority from the Attorney General 
identical to that of the Board as de-
scribed in this section, including the 
authority to issue a precedent decision 
and the authority to refer the case to 
the Attorney General for review, either 
on his own or at the direction of the 
Attorney General. 

(iii) In rare circumstances, when an 
impending decision by the United 
States Supreme Court or an impending 
en banc Board decision may substan-
tially determine the outcome of a 
group of cases pending before the 
Board, the Chairman, subject to con-
currence by the Director, may hold the 
cases until such decision is rendered, 
temporarily suspending the time limits 
described in this paragraph (e)(8). The 
length of such a hold shall not exceed 
120 days. 

(iv) [Reserved] 
(v) The Chairman shall notify the Di-

rector of EOIR and the Attorney Gen-

eral if a Board member consistently 
fails to meet the assigned deadlines for 
the disposition of appeals, or otherwise 
fails to adhere to the standards of the 
case management system. The Chair-
man shall also prepare a report assess-
ing the timeliness of the disposition of 
cases by each Board member on an an-
nual basis. The Chairman shall notify 
the Director of all cases in which an 
extension under paragraph (e)(8)(ii) of 
this section, a hold under paragraph 
(e)(8)(iii) of this section, or any other 
delay in meeting the requirements of 
paragraph (e)(8) of this section occurs. 
For any case still pending adjudication 
by the Board more than 335 days after 
the appeal was filed, the motion was 
filed, or the remand was received and 
not described in paragraphs (e)(8)(v)(A) 
through (E) of this section, the Chair-
man shall refer that case to the Direc-
tor for decision. For a case referred to 
the Director under this paragraph 
(e)(8)(v), the Director shall exercise 
delegated authority from the Attorney 
General identical to that of the Board 
as described in this section, including 
the authority to issue a precedential 
decision and the authority to refer the 
case to the Attorney General for re-
view, either on his own or at the direc-
tion of the Attorney General. The Di-
rector may not further delegate this 
authority. For purposes of this para-
graph (e)(8)(v), the following categories 
of cases pending adjudication by the 
Board more than 335 days after the ap-
peal was filed, the motion was filed, or 
the remand was received will not be re-
ferred by the Chairman to the Director: 

(A) Cases subject to a hold under 
paragraph (d)(6)(ii) of this section; 

(B) Cases subject to an extension 
under paragraph (e)(8)(ii) of this sec-
tion; 

(C) Cases subject to a hold under 
paragraph (e)(8)(iii) of this section; 

(D) Cases whose adjudication has 
been deferred by the Director pursuant 
to § 1003.0(b)(1)(ii); 

(E) Cases remanded by the Director 
under paragraph (k) of this section in 
which 335 days have elapsed following 
the remand; and, 

(F) Cases that have been administra-
tively closed prior to the elapse of 335 
days after the appeal was filed pursu-
ant to a regulation promulgated by the 
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Department of Justice or a previous ju-
dicially approved settlement that ex-
pressly authorizes such an action and 
the administrative closure causes the 
pendency of the appeal to exceed 335 
days. 

(vi) The provisions of this paragraph 
(e)(8) establishing time limits for the 
adjudication of appeals reflect an in-
ternal management directive in favor 
of timely dispositions, but do not affect 
the validity of any decision issued by 
the Board and do not, and shall not be 
interpreted to, create any substantive 
or procedural rights enforceable before 
any immigration judge or the Board, or 
in any court of law or equity. 

(9) The provisions of paragraphs 
(e)(4)(i) and (e)(5) and (6) of this section 
are internal agency directives for the 
purpose of efficient management and 
disposition of cases pending before the 
Board and are not intended to create 
any substantive or procedural rights to 
a particular form of Board decision. A 
decision by the Board under paragraph 
(e)(4), (5), or (6) of this section carries 
the presumption that the Board prop-
erly and thoroughly considered all 
issues, arguments, and claims raised or 
presented by the parties on appeal or in 
a motion that were deemed appropriate 
to the disposition of the appeal or mo-
tion, whether or not specifically men-
tioned in the decision. A decision by 
the Board under paragraph (e)(4), (5), or 
(6) also carries the presumption that 
the Board did not need to consider any 
issue, argument, or claim not raised or 
presented by the parties on appeal or in 
a motion to the Board. In any decision 
under paragraph (e)(5) or (6) of this sec-
tion, the Board may rule, in the exer-
cise of its discretion as provided under 
this part, on any issue, argument, or 
claim not raised by the parties, and the 
Board may solicit supplemental brief-
ing from the parties on the issues to be 
considered before rendering a decision. 

(f) Service of Board decisions. The deci-
sion of the Board shall be in writing. 
The Board shall transmit a copy to 
DHS and serve a copy upon the alien or 
the alien’s representative, as provided 
in part 1292 of this chapter. 

(g) Decisions as precedents—(1) In gen-
eral. Except as Board decisions may be 
modified or overruled by the Board or 
the Attorney General, decisions of the 

Board and decisions of the Attorney 

General are binding on all officers and 

employees of DHS or immigration 

judges in the administration of the im-

migration laws of the United States. 

(2) Precedent decisions. Selected deci-

sions designated by the Board, deci-

sions of the Attorney General, and de-

cisions of the Secretary of Homeland 

Security as provided in paragraph 
(h)(2)(i) of this section will be pub-
lished and serve as precedents in all 
proceedings involving the same issue or 
issues. 

(3) Designation of precedents. By ma-
jority vote of the permanent Board 
members, or as directed by the Attor-
ney General or his designee, selected 
decisions of the Board issued by a 
three-member panel or by the Board en 
banc may be designated to be published 
and to serve as precedents in all pro-
ceedings involving the same issue or 
issues. In determining whether to pub-
lish a precedent decision, the Board 
may take into account relevant consid-
erations, in the exercise of discretion, 
including among other matters: 

(i) Whether the case involves a sub-
stantial issue of first impression; 

(ii) Whether the case involves a legal, 
factual, procedural, or discretionary 
issue that can be expected to arise fre-
quently in immigration cases; 

(iii) Whether the issuance of a prece-
dent decision is needed because the de-
cision announces a new rule of law, or 
modifies, clarifies, or distinguishes a 
rule of law or prior precedent; 

(iv) Whether the case involves a con-
flict in decisions by immigration 
judges, the Board, or the federal 
courts; 

(v) Whether there is a need to 
achieve, maintain, or restore national 
uniformity of interpretation of issues 
under the immigration laws or regula-
tions; and 

(vi) Whether the case warrants publi-
cation in light of other factors that 
give it general public interest. 

(h) Referral of cases to the Attorney 
General. (1) The Board shall refer to the 
Attorney General for review of its deci-
sion all cases that: 

(i) The Attorney General directs the 
Board to refer to him. 
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(ii) The Chairman or a majority of 
the Board believes should be referred to 
the Attorney General for review. 

(iii) The Secretary of Homeland Se-
curity, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, re-
fers to the Attorney General for re-
view. 

(2) In any case the Attorney General 
decides, the Attorney General’s deci-
sion shall be stated in writing and shall 
be transmitted to the Board or Sec-
retary, as appropriate, for transmittal 
and service as provided in paragraph (f) 
of this section. 

(i) Publication of Secretary’s precedent 
decisions. The Secretary of Homeland 
Security, or specific officials of the De-
partment of Homeland Security des-
ignated by the Secretary with the con-
currence of the Attorney General, may 
file with the Attorney General deci-
sions relating to the administration of 
the immigration laws of the United 
States for publication as precedent in 
future proceedings, and, upon approval 
of the Attorney General as to the law-
fulness of such decision, the Director of 
the Executive Office for Immigration 
Review shall cause such decisions to be 
published in the same manner as deci-
sions of the Board and the Attorney 
General. 

(j) Continuation of jurisdiction and pro-
cedure. The jurisdiction of, and proce-
dures before, the Board of Immigration 
Appeals in exclusion, deportation, re-
moval, rescission, asylum-only, and 
any other proceedings, shall remain in 
effect as in effect on February 28, 2003, 
until the regulations in this chapter 
are further modified by the Attorney 
General. Where a decision of an officer 
of the Immigration and Naturalization 
Service was, before March 1, 2003, ap-
pealable to the Board or to an immi-
gration judge, or an application denied 
could be renewed in proceedings before 
an immigration judge, the same au-
thority and procedures shall be fol-
lowed until further modified by the At-
torney General. 

(k) Quality assurance certification. (1) 
In any case in which the Board re-
mands a case to an immigration judge 
or reopens and remands a case to an 
immigration judge, the immigration 

judge may forward that case by certifi-
cation to the Director for further re-
view only in the following cir-
cumstances: 

(i) The Board decision contains a ty-
pographical or clerical error affecting 
the outcome of the case; 

(ii) The Board decision is clearly con-
trary to a provision of the Act, any 
other immigration law or statute, any 
applicable regulation, or a published, 
binding precedent; 

(iii) The Board decision is vague, am-
biguous, internally inconsistent, or 
otherwise did not resolve the basis for 
the appeal; or 

(iv) A material factor pertinent to 
the issue(s) before the immigration 
judge was clearly not considered in the 
decision. 

(2) In order to certify a decision 
under paragraph (k)(1) of this section, 
an immigration judge must: 

(i) Issue an order of certification 
within 30 days of the Board decision if 
the alien is not detained and within 15 
days of the Board decision if the alien 
is detained; 

(ii) In the order of certification, 
specify the regulatory basis for the cer-
tification and summarize the under-
lying procedural, factual, or legal 
basis; and 

(iii) Provide notice of the certifi-
cation to both parties. 

(3) For a case certified to the Direc-
tor under this paragraph (k), the Direc-
tor shall exercise delegated authority 
from the Attorney General identical to 
that of the Board as described in this 
section, except as otherwise provided 
in this paragraph (k), including the au-
thority to request briefing or addi-
tional filings from the parties at the 
sole discretion of the Director, the au-
thority to issue a precedent decision, 
and the authority to refer the case to 
the Attorney General for review, either 
on the Director’s own or at the direc-
tion of the Attorney General. For a 
case certified to the Director under 
this paragraph (k), the Director may 
dismiss the certification and return the 
case to the immigration judge or the 
Director may remand the case back to 
the Board for further proceedings. In a 
case certified to the Director under 
this paragraph (k), the Director may 
not issue an order of removal, grant a 
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request for voluntary departure, or 
grant or deny an application for relief 
or protection from removal. 

(4) The quality assurance certifi-
cation process shall not be used as a 
basis solely to express disapproval of or 
disagreement with the outcome of a 
Board decision unless that decision is 
alleged to reflect an error described in 
paragraph (k)(1) of this section. 

[23 FR 9117, Nov. 26, 1958] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1003.1, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 1003.2 Reopening or reconsideration 
before the Board of Immigration 
Appeals. 

(a) General. The Board may at any 
time reopen or reconsider a case in 
which it has rendered a decision on its 
own motion solely in order to correct a 
ministerial mistake or typographical 
error in that decision or to reissue the 
decision to correct a defect in service. 
In all other cases, the Board may only 
reopen or reconsider any case in which 
it has rendered a decision solely pursu-
ant to a motion filed by one or both 
parties. A request to reopen or recon-
sider any case in which a decision has 
been made by the Board, which request 
is made by the Service, or by the party 
affected by the decision, must be in the 
form of a written motion to the Board. 
The decision to grant or deny a motion 
to reopen or reconsider is within the 
discretion of the Board, subject to the 
restrictions of this section. The Board 
has discretion to deny a motion to re-
open even if the party moving has 
made out a prima facie case for relief. 

(b) Motion to reconsider. (1) A motion 
to reconsider shall state the reasons 
for the motion by specifying the errors 
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. 

(2) A motion to reconsider a decision 
must be filed with the Board within 30 
days after the mailing of the Board de-
cision or on or before July 31, 1996, 
whichever is later. A party may file 
only one motion to reconsider any 
given decision and may not seek recon-
sideration of a decision denying a pre-
vious motion to reconsider. In removal 

proceedings pursuant to section 240 of 
the Act, an alien may file only one mo-
tion to reconsider a decision that the 
alien is removable from the United 
States. 

(3) A motion to reconsider based sole-
ly on an argument that the case should 
not have been affirmed without opinion 
by a single Board Member, or by a 
three-Member panel, is barred. 

(c) Motion to reopen. (1) A motion to 
reopen proceedings shall state the new 
facts that will be proven at a hearing 
to be held if the motion is granted and 
shall be supported by affidavits or 
other evidentiary material. A motion 
to reopen proceedings for the purpose 
of submitting an application for relief 
must be accompanied by the appro-
priate application for relief and all sup-
porting documentation. A motion to 
reopen proceedings shall not be granted 
unless it appears to the Board that evi-
dence sought to be offered is material 
and was not available and could not 
have been discovered or presented at 
the former hearing; nor shall any mo-
tion to reopen for the purpose of afford-
ing the alien an opportunity to apply 
for any form of discretionary relief be 
granted if it appears that the alien’s 
right to apply for such relief was fully 
explained to him or her and an oppor-
tunity to apply therefore was afforded 
at the former hearing, unless the relief 
is sought on the basis of circumstances 
that have arisen subsequent to the 
hearing. Subject to the other require-
ments and restrictions of this section, 
and notwithstanding the provisions in 
§ 1001.1(p) of this chapter, a motion to 
reopen proceedings for consideration or 
further consideration of an application 
for relief under section 212(c) of the Act 
(8 U.S.C. 1182(c)) may be granted if the 
alien demonstrates that he or she was 
statutorily eligible for such relief prior 
to the entry of the administratively 
final order of deportation. 

(2) Except as provided in paragraph 
(c)(3) of this section, a party may file 
only one motion to reopen deportation 
or exclusion proceedings (whether be-
fore the Board or the Immigration 
Judge) and that motion must be filed 
no later than 90 days after the date on 
which the final administrative decision 
was rendered in the proceeding sought 
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to be reopened, or on or before Sep-
tember 30, 1996, whichever is later. Ex-
cept as provided in paragraph (c)(3) of 
this section, an alien may file only one 
motion to reopen removal proceedings 
(whether before the Board or the Immi-
gration Judge) and that motion must 
be filed no later than 90 days after the 
date on which the final administrative 
decision was rendered in the proceeding 
sought to be reopened. 

(3) In removal proceedings pursuant 
to section 240 of the Act, the time limi-
tation set forth in paragraph (c)(2) of 
this section shall not apply to a motion 
to reopen filed pursuant to the provi-
sions of § 1003.23(b)(4)(ii). The time and 
numerical limitations set forth in 
paragraph (c)(2) of this section shall 
not apply to a motion to reopen pro-
ceedings: 

(i) Filed pursuant to the provisions of 
§ 1003.23(b)(4)(iii)(A)(1) or 
§ 1003.23(b)(4)(iii)(A)(2); 

(ii) To apply or reapply for asylum or 
withholding of deportation based on 
changed circumstances arising in the 
country of nationality or in the coun-
try to which deportation has been or-
dered, if such evidence is material and 
was not available and could not have 
been discovered or presented at the 
previous hearing; 

(iii) Agreed upon by all parties and 
jointly filed. Notwithstanding such 
agreement, the parties may contest the 
issues in a reopened proceeding; 

(iv) Filed by the Service in exclusion 
or deportation proceedings when the 
basis of the motion is fraud in the 
original proceeding or a crime that 
would support termination of asylum 
in accordance with § 1208.22(f) of this 
chapter; 

(v) For which a three-member panel 
of the Board agrees that reopening is 
warranted when the following cir-
cumstances are present, provided that 
a respondent may file only one motion 
to reopen pursuant to this paragraph 
(c)(3): 

(A) A material change in fact or law 
underlying a removability ground or 
grounds specified in section 212 or 237 
of the Act that occurred after the 
entry of an administratively final 
order that vitiates all grounds of re-
movability applicable to the alien; and 

(B) The movant exercised diligence in 

pursuing the motion to reopen; 

(vi) Filed based on specific allega-

tions, supported by evidence, that the 

respondent is a United States citizen or 

national; or 

(vii) Filed by DHS in removal pro-

ceedings pursuant to section 240 of the 

Act or in proceedings initiated pursu-

ant to § 1208.2(c) of this chapter. 

(d) Departure, deportation, or removal. 
A motion to reopen or a motion to re-

consider shall not be made by or on be-

half of a person who is the subject of 

exclusion, deportation, or removal pro-

ceedings subsequent to his or her de-

parture from the United States. Any 

departure from the United States, in-

cluding the deportation or removal of a 

person who is the subject of exclusion, 

deportation, or removal proceedings, 

occurring after the filing of a motion 

to reopen or a motion to reconsider, 

shall constitute a withdrawal of such 

motion. 

(e) Judicial proceedings. Motions to re-

open or reconsider shall state whether 

the validity of the exclusion, deporta-

tion, or removal order has been or is 

the subject of any judicial proceeding 

and, if so, the nature and date thereof, 

the court in which such proceeding 

took place or is pending, and its result 

or status. In any case in which an ex-

clusion, deportation, or removal order 

is in effect, any motion to reopen or re-

consider such order shall include a 

statement by or on behalf of the mov-

ing party declaring whether the subject 

of the order is also the subject of any 

pending criminal proceeding under the 

Act, and, if so, the current status of 

that proceeding. If a motion to reopen 
or reconsider seeks discretionary re-
lief, the motion shall include a state-
ment by or on behalf of the moving 
party declaring whether the alien for 
whose relief the motion is being filed is 
subject to any pending criminal pros-
ecution and, if so, the nature and cur-
rent status of that prosecution. 

(f) Stay of deportation. Except where a 
motion is filed pursuant to the provi-
sions of §§ 1003.23(b)(4)(ii) and 
1003.23(b)(4)(iii)(A), the filing of a mo-
tion to reopen or a motion to recon-
sider shall not stay the execution of 
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any decision made in the case. Execu-
tion of such decision shall proceed un-
less a stay of execution is specifically 
granted by the Board, the Immigration 
Judge, or an authorized officer of the 
Service. 

(g) Filing procedures. This paragraph 
applies to the filing of documents re-
lated to reopening and reconsideration 
before the Board. 

(1) English language, entry of appear-
ance, and proof of service requirements. A 
motion and any submission made in 
conjunction with a motion must be in 
English or accompanied by a certified 
English translation. If a party other 
than DHS is represented, any motion 
or related filing by that party must be 
accompanied by a Form EOIR–27, No-
tice of Entry of Appearance as Attor-
ney or Representative Before the 
Board, pursuant to 8 CFR 1003.38(g)(1). 
If a party other than DHS is pro se and 
receives document assistance from a 
practitioner with a motion or related 
filing pursuant to 8 CFR 1003.38(g)(2), a 
Form EOIR–60 must be filed with the 
motion or related filing. In all cases, 
the motion must include proof of serv-
ice on the opposing party of the motion 
and all attachments. If the moving 
party is not DHS, service of the motion 
must be made upon the DHS office in 
which the case was completed before 
the immigration judge. 

(2) Distribution of motion papers. (i) A 
motion to reopen or motion to recon-
sider a decision of the Board pertaining 
to proceedings before an immigration 
judge shall be filed directly with the 
Board. Such motion must be accom-
panied by a payment in a manner au-
thorized by EOIR or fee waiver request 
in satisfaction of the fee requirements 
of § 1003.8. The record of proceeding per-
taining to such a motion shall be for-
warded to the Board upon the request 
or order of the Board. 

(ii) A motion to reopen or a motion 
to reconsider a decision of the Board 
pertaining to a matter initially adju-
dicated by an officer of DHS shall be 
filed with the officer of DHS having ad-
ministrative control over the record of 
proceeding. 

(iii) If the motion is made by DHS in 
proceedings in which DHS has adminis-
trative control over the record of pro-
ceedings, the record of proceedings in 

the case and the motion shall be filed 
directly with the Board. If such motion 
is filed directly with an office of DHS, 
the entire record of proceeding shall be 
forwarded to the Board by the DHS of-
ficer promptly upon receipt of the 
briefs of the parties, or upon expiration 
of the time allowed for the submission 
of such briefs. 

(3) Briefs and response. The moving 
party may file a brief if it is included 
with the motion. If the motion is filed 
directly with the Board pursuant to 
paragraph (g)(2)(i) of this section, the 
opposing party shall have 13 days from 
the date of service of the motion to file 
a brief in opposition to the motion di-
rectly with the Board. If the motion is 
filed with an office of the Service pur-
suant to paragraph (g)(2)(ii) of this sec-
tion, the opposing party shall have 13 
days from the date of filing of the mo-
tion to file a brief in opposition to the 
motion directly with the office of the 
Service. In all cases, briefs and any 
other filings made in conjunction with 
a motion shall include proof of service 
on the opposing party. The Board, in 
its discretion, may extend the time 
within which such brief is to be sub-
mitted and may authorize the filing of 
a brief directly with the Board. A mo-
tion shall be deemed unopposed unless 
a timely response is made. The Board 
may, in its discretion, consider a brief 
filed out of time. 

(4) Filing parties. DHS and all attor-
neys and accredited representatives of 
record for respondents, applicants, or 
petitioners are required to electroni-
cally file all documents with the Board 
through EOIR’s electronic filing appli-
cation in all cases eligible for elec-
tronic filing. Although not required, 
unrepresented respondents, applicants, 
or petitioners; reputable individuals 
and accredited officials who are the 
representatives of record; other author-
ized individuals; and practitioners fil-
ing an EOIR–60, may electronically file 
documents with the Board through 
EOIR’s electronic filing application in 
cases eligible for electronic filing. An 
unrepresented respondent, applicant, 
or petitioner; reputable individual; ac-
credited official; other authorized indi-
vidual; or practitioner filing an EOIR– 
60, who elects to use EOIR’s electronic 
filing application shall be required to 
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register with EOIR as a condition of 
using that application. If a party not 
required to file electronically opts to 
use EOIR’s electronic filing application 
for a case, the individual must elec-
tronically file all documents with the 
Board for that case unless the Board, 
only upon a motion filed by the indi-
vidual with good cause shown, grants 
leave to opt out of using the electronic 
filing application. Such an individual 
who has been granted leave to opt out 
of using EOIR’s electronic filing appli-
cation for a case may not subsequently 
opt in again to use that application for 
the same case. 

(5) Filing requirements. Parties must 
make the originals of all filed docu-
ments available upon request to the 
Board or the opposing party for review. 
If EOIR’s electronic filing application 
is unavailable due to an unplanned sys-
tem outage on the last day for filing in 
a specific case, then the filing deadline 
will be extended to the first day that 
the electronic filing application be-
comes accessible that is not a Satur-
day, Sunday, or legal holiday. For 
planned system outages, parties must 
electronically file documents during 
system availability within the applica-
ble filing deadline or paper file docu-
ments within the applicable filing 
deadline. EOIR will issue public com-
munications for planned system out-
ages ahead of the scheduled outage. 
Any planned system outage announced 
five or fewer business days prior to the 
start of the outage will be treated as 
an unplanned outage. The Board re-
tains discretion to accept paper filings 
in all cases. 

(6) Classified information. Notwith-
standing any other provision of this 
chapter, classified information is never 
allowed to be electronically filed. 

(7) Sealed medical documents. Notwith-
standing any other provision of this 
chapter, parties are not permitted to 
file electronically any sealed medical 
documents. 

(8) Signatures. All documents filed 
with the Board that require a signature 
must have an original, handwritten ink 
signature, an encrypted digital signa-
ture, or an electronic signature. Elec-
tronic filings submitted through 
EOIR’s electronic filing application 
that require the user’s signature may 

have a conformed signature. This para-
graph (g)(8) is subject to the require-
ments of the application or document 
being submitted. 

(9) Service. The service of filings with 
the Board depends on whether the doc-
uments are filed through EOIR’s elec-
tronic filing application or in paper. 

(i) Service of electronic filings. If all 
parties are using EOIR’s electronic fil-
ing application in a specific case, the 
parties do not need to serve a docu-
ment that is filed through EOIR’s elec-
tronic filing application on the oppos-
ing party. EOIR’s electronic filing ap-
plication will effectuate service by pro-
viding a notification of all electroni-
cally filed documents on all parties by 
email. Upon successful upload by one of 
the parties, EOIR will email a notifica-
tion to the email addresses provided in 
paragraph (g)(9)(ii) of this section. If 
one or more parties are not filing 
through EOIR’s electronic filing appli-
cation in a specific case, the parties 
must follow the service procedures in 
paragraph (g)(9)(iii) of this section. 

(ii) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic serv-
ice. The Board will use the email ad-
dress provided through eRegistry for 
electronic service on participating par-
ties. Users must immediately update 
their eRegistry account if their email 
address changes. Representatives must 
additionally file a new Form EOIR–27 
with the Board if their email address 
changes. EOIR will consider service 
completed when the electronic notifi-
cation is delivered to the last email ad-
dress on file provided by the user. 

(iii) Service of paper filings. If elec-
tronic filing is not being used in a par-
ticular case, the party filing with the 
Board must serve a copy of the filing 
on the opposing party and include a 
certificate of service showing service 
on the opposing party with their filing. 
If the moving party is not DHS, service 
of the motion shall be made upon the 
ICE Office of the Principal Legal Advi-
sor for the field location in which the 
case was completed before the immi-
gration judge. 

(h) Oral argument. A request for oral 
argument, if desired, shall be incor-
porated in the motion to reopen or re-
consider. The Board, in its discretion, 
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may grant or deny requests for oral ar-
gument. 

(i) Ruling on motion. Rulings upon 
motions to reopen or motions to recon-
sider shall be by written order. Any 
motion for reconsideration or reopen-
ing of a decision issued by a single 
Board member will be referred to the 
screening panel for disposition by a 
single Board member, unless the 
screening panel member determines, in 
the exercise of judgment, that the mo-
tion for reconsideration or reopening 
should be assigned to a three-member 
panel under the standards of 
§ 1003.1(e)(6). If the order directs a re-
opening and further proceedings are 
necessary, the record shall be returned 
to the Immigration Court or the officer 
of the Service having administrative 
control over the place where the re-
opened proceedings are to be con-
ducted. If the motion to reconsider is 
granted, the decision upon such recon-
sideration shall affirm, modify, or re-
verse the original decision made in the 
case. 

[61 FR 18904, Apr. 29, 1996; 61 FR 32924, June 
26, 1996, as amended at 62 FR 10330, Mar. 6, 
1997; 64 FR 56142, Oct. 18, 1999; 67 FR 54904, 
Aug. 26, 2002; 85 FR 81654, Dec. 16, 2020; 86 FR 
70719, Dec. 13, 2021; 87 FR 56257, Sept. 14, 2022] 

§ 1003.3 Notice of appeal. 

(a) Filing—(1) Appeal from decision of 
an immigration judge. A party affected 
by a decision of an immigration judge 
which may be appealed to the Board 
under this chapter shall be given notice 
of the opportunity for filing an appeal. 
An appeal from a decision of an immi-
gration judge shall be taken by filing a 
Notice of Appeal from a Decision of an 
Immigration Judge (Form EOIR–26) di-
rectly with the Board, within the time 
specified in § 1003.38. The appealing par-
ties are only those parties who are cov-
ered by the decision of an immigration 
judge and who are specifically named 
on the Notice of Appeal. The appeal 
must reflect proof of service of a copy 
of the appeal and all attachments on 
the opposing party. An appeal is not 
properly filed unless it is received at 
the Board, along with all required doc-
uments, fees or fee waiver requests, 
and proof of service, within the time 
specified in the governing sections of 
this chapter. A Notice of Appeal may 

not be filed by any party who has 
waived appeal pursuant to § 1003.39. 

(2) Appeal from decision of a DHS offi-
cer. A party affected by a decision of a 
DHS officer that may be appealed to 
the Board under this chapter shall be 
given notice of the opportunity to file 
an appeal. An appeal from a decision of 
a DHS officer shall be taken by filing a 
Notice of Appeal to the Board of Immi-
gration Appeals from a Decision of a 
DHS Officer (Form EOIR–29) directly 
with the DHS office having administra-
tive control over the record of pro-
ceeding within 30 days of the service of 
the decision being appealed. An appeal 
is not properly filed until it is received 
at the appropriate DHS office, together 
with all required documents, and the 
fee provisions of § 1003.8 are satisfied. 

(3) General requirements for all appeals. 
The appeal must be accompanied by a 
check, money order, or fee waiver re-
quest in satisfaction of the fee require-
ments of § 1003.8. If the respondent or 
applicant is represented, pursuant to 8 
CFR 1003.38(g)(1), a Form EOIR–27, No-
tice of Entry of Appearance as Attor-
ney or Representative Before the 
Board, must be filed with the Notice of 
Appeal. If the respondent or applicant 
receives document assistance from a 
practitioner with the appeal, pursuant 
to 8 CFR 1003.38(g)(2), a Form EOIR–60 
must be filed with the Notice of Ap-
peal. The appeal and all attachments 
must be in English or accompanied by 
a certified English translation. 

(b) Statement of the basis of appeal. 
The party taking the appeal must iden-
tify the reasons for the appeal in the 
Notice of Appeal (Form EOIR–26 or 
Form EOIR–29) or in any attachments 
thereto, in order to avoid summary dis-
missal pursuant to § 1003.1(d)(2)(i). The 
statement must specifically identify 
the findings of fact, the conclusions of 
law, or both, that are being challenged. 
If a question of law is presented, sup-
porting authority must be cited. If the 
dispute is over the findings of fact, the 
specific facts contested must be identi-
fied. Where the appeal concerns discre-
tionary relief, the appellant must state 
whether the alleged error relates to 
statutory grounds of eligibility or to 
the exercise of discretion and must 
identify the specific factual and legal 
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finding or findings that are being chal-
lenged. The appellant must also indi-
cate in the Notice of Appeal (Form 
EOIR–26 or Form EOIR–29) whether he 
or she desires oral argument before the 
Board and whether he or she will be fil-
ing a separate written brief or state-
ment in support of the appeal. An ap-
pellant who asserts that the appeal 
may warrant review by a three-member 
panel under the standards of 
§ 1003.1(e)(6) may identify in the Notice 
of Appeal the specific factual or legal 
basis for that contention. 

(c) Briefs—(1) Appeal from decision of 
an immigration judge. Briefs in support 
of or in opposition to an appeal from a 
decision of an immigration judge shall 
be filed directly with the Board. In 
those cases that are transcribed, the 
briefing schedule shall be set by the 
Board after the transcript is available. 
In all cases, the parties shall be pro-
vided 21 days in which to file simulta-
neous briefs unless a shorter period is 
specified by the Board. Reply briefs 
shall be permitted only by leave of the 
Board and only if filed within 14 days 
of the deadline for the initial briefs. 
The Board, upon written motion and a 
maximum of one time per case, may 
extend the period for filing a brief or, if 
permitted, a reply brief for up to 14 
days for good cause shown. If an exten-
sion is granted, it is granted to both 
parties, and neither party may request 
a further extension. Nothing in this 
paragraph (c)(1) shall be construed as 
creating a right to a briefing extension 
for any party in any case, and the 
Board shall not adopt a policy of grant-
ing all extension requests without indi-
vidualized consideration of good cause. 
In its discretion, the Board may con-
sider a brief that has been filed out of 
time. In its discretion, the Board may 
request supplemental briefing from the 
parties after the expiration of the 
briefing deadline. All briefs, filings, 
and motions filed in conjunction with 
an appeal shall include proof of service 
on the opposing party. 

(2) Appeal from decision of a DHS offi-
cer. Briefs in support of or in opposi-
tion to an appeal from a decision of a 
DHS officer shall be filed directly with 
the DHS office having administrative 
control over the file. The alien and 
DHS shall be provided 21 days in which 

to file a brief, unless a shorter period is 
specified by the DHS officer from 
whose decision the appeal is taken, and 
reply briefs shall be permitted only by 
leave of the Board. Upon written re-
quest of the alien, the DHS officer from 
whose decision the appeal is taken or 
the Board may extend the period for 
filing a brief for good cause shown. The 
Board may authorize the filing of briefs 
directly with the Board. In its discre-
tion, the Board may consider a brief 
that has been filed out of time. All 
briefs and other documents filed in 
conjunction with an appeal, unless 
filed by an alien directly with a DHS 
office, shall include proof of service on 
the opposing party. 

(d) Effect of certification. The certifi-
cation of a case, as provided in this 
part, shall not relieve the party af-
fected from compliance with the provi-
sions of this section in the event that 
he or she is entitled and desires to ap-
peal from an initial decision, nor shall 
it serve to extend the time specified in 
the applicable parts of this chapter for 
the taking of an appeal. 

(e) Effect of departure from the United 
States. Departure from the United 
States of a person who is the subject of 
deportation proceedings, prior to the 
taking of an appeal from a decision in 
his or her case, shall constitute a waiv-
er of his or her right to appeal. 

(f) Application on effective date. All 
cases and motions pending on Sep-
tember 25, 2002, shall be adjudicated ac-
cording to the rules in effect on or 
after that date, except that 
§ 1003.1(d)(3)(i) shall not apply to ap-
peals filed before September 25, 2002. A 
party to an appeal or motion pending 
on August 26, 2002, may, until Sep-
tember 25, 2002, or the expiration of 
any briefing schedule set by the Board, 
whichever is later, submit a brief or 
statement limited to explaining why 
the appeal or motion does or does not 
meet the criteria for three-member re-
view under § 1003.1(e)(6). 

(g) Filing. This paragraph applies to 
the filing of documents related to ap-
peals before the Board. 

(1) Filing parties. DHS and all attor-
neys and accredited representatives of 
record for respondents, applicants, or 
petitioners are required to electroni-
cally file all documents with the Board 
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through EOIR’s electronic filing appli-
cation in all cases eligible for elec-
tronic filing. Although not required, 
unrepresented respondents, applicants, 
or petitioners; reputable individuals 
and accredited officials, who are the 
representatives of record; other author-
ized individuals; and practitioners fil-
ing an EOIR–60, may electronically file 
documents with the Board through 
EOIR’s electronic filing application in 
cases eligible for electronic filing. An 
unrepresented respondent, applicant, 
or petitioner; reputable individual; ac-
credited official; other authorized indi-
vidual; or practitioner filing an EOIR– 
60, who elects to use EOIR’s electronic 
filing application shall be required to 
register with EOIR as a condition of 
using that application. If a party not 
required to file electronically opts to 
use EOIR’s electronic filing application 
for a case, the individual must elec-
tronically file all documents with the 
Board for that case unless the Board, 
only upon a motion filed by the indi-
vidual with good cause shown, grants 
leave to opt out of using the electronic 
filing application. Such an individual 
who has been granted leave to opt out 
of using EOIR’s electronic filing appli-
cation for a case may not subsequently 
opt in to use that application for the 
same case. 

(2) Filing requirements. Parties must 
make the originals of all filed docu-
ments available upon request to the 
Board or to the opposing party for re-
view. If EOIR’s electronic filing appli-
cation is unavailable due to an un-
planned system outage on the last day 
for filing in a specific case, then the fil-
ing deadline will be extended to the 
first day that the electronic filing ap-
plication becomes accessible that is 
not a Saturday, Sunday, or legal holi-
day. For planned system outages, par-
ties must electronically file documents 
during system availability within the 
applicable filing deadline or paper file 
documents within the applicable filing 
deadline. EOIR will issue public com-
munications for planned system out-
ages ahead of the scheduled outage. 
Any planned system outage announced 
five or fewer business days prior to the 
start of the outage will be treated as 
an unplanned outage. The Board re-

tains discretion to accept paper filings 
in all cases. 

(3) Classified information. Notwith-
standing any other provision of this 
chapter, classified information is never 
allowed to be electronically filed. 

(4) Sealed medical documents. Notwith-
standing any other provision of this 
chapter, parties are not permitted to 
file electronically any sealed medical 
documents. 

(5) Signatures. All documents filed 
with the Board that require a signature 
must have an original, handwritten ink 
signature, an encrypted digital signa-
ture, or an electronic signature. Elec-
tronic filings submitted through 
EOIR’s electronic filing application 
that require the user’s signature may 
have a conformed signature. This para-
graph is subject to the requirements of 
the application or document being sub-
mitted. 

(6) Service. The service of filings with 
the Board depends on whether the doc-
uments are filed through EOIR’s elec-
tronic filing application or in paper. 

(i) Service of electronic filings. If all 
parties are using EOIR’s electronic fil-
ing application in a specific case, the 
parties do not need to serve a docu-
ment that is filed through EOIR’s elec-
tronic filing application on the oppos-
ing party. EOIR’s electronic filing ap-
plication will effectuate service by pro-
viding a notification of all electroni-
cally filed documents on all parties by 
email. Upon successful upload by one of 
the parties, EOIR will email a notifica-
tion to the email addresses provided in 
paragraph (g)(6)(ii) of this section. If 
one or more parties are not filing 
through EOIR’s electronic filing appli-
cation in a specific case, the parties 
must follow the service procedures in 
paragraph (g)(6)(iii) of this section. 

(ii) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic serv-
ice. The Board will use the email ad-
dress provided through eRegistry for 
electronic service on participating par-
ties. Users must immediately update 
their eRegistry account if their email 
address changes. Representatives must 
additionally file a new Form EOIR–27 
with the Board if their email address 
changes. EOIR will consider service 
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completed when the electronic notifi-
cation is delivered to the last email ad-
dress on file provided by the user. 

(iii) Service of paper filings. If elec-
tronic filing is not being used in a par-
ticular case, the party filing with the 
Board must serve a copy of the filing 
on the opposing party and include a 
certificate of service showing service 
on the opposing party with their filing. 

[61 FR 18906, Apr. 29, 1996, as amended at 66 

FR 6445, Jan. 22, 2001; 67 FR 54904, Aug. 26, 

2002; 85 FR 81654, Dec. 16, 2020; 86 FR 70720, 

Dec. 13, 2021; 87 FR 56258, Sept. 14, 2022] 

§ 1003.4 Withdrawal of appeal. 

In any case in which an appeal has 
been taken, the party taking the ap-
peal may file a written withdrawal 
thereof with the office at which the no-
tice of appeal was filed. If the record in 
the case has not been forwarded to the 
Board on appeal in accordance with 
§ 1003.5, the decision made in the case 
shall be final to the same extent as if 
no appeal had been taken. If the record 
has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded 
to the Board and, if no decision in the 
case has been made on the appeal, the 
record shall be returned and the initial 
decision shall be final to the same ex-
tent as if no appeal had been taken. If 
a decision on the appeal has been made 
by the Board in the case, further action 
shall be taken in accordance therewith. 
Departure from the United States of a 
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision 
thereon, shall constitute a withdrawal 
of the appeal, and the initial decision 
in the case shall be final to the same 
extent as though no appeal had been 
taken. Departure from the United 
States of a person who is the subject of 
deportation or removal proceedings, 
except for arriving aliens as defined in 
§ 1001.1(q) of this chapter, subsequent to 
the taking of an appeal, but prior to a 
decision thereon, shall constitute a 
withdrawal of the appeal, and the ini-
tial decision in the case shall be final 
to the same extent as though no appeal 
had been taken. 

[61 FR 18907, Apr. 29, 1996, as amended at 62 

FR 10331, Mar. 6, 1997] 

§ 1003.5 Forwarding of record on ap-
peal. 

(a) Appeal from decision of an immigra-
tion judge. If an appeal is taken from a 
decision of an immigration judge, the 
record of proceeding shall be promptly 
forwarded to the Board upon the re-
quest or the order of the Board, unless 
the Board already has access to the 
record of proceeding in electronic for-
mat. The Director, in consultation 
with the Chairman and the Chief Immi-
gration Judge, shall determine the 
most effective and expeditious way to 
transcribe proceedings before the im-
migration judges. The Chairman and 
the Chief Immigration Judge shall 
take such steps as necessary to reduce 
the time required to produce tran-
scripts of those proceedings and to en-
sure their quality. 

(b) Appeal from decision of a DHS offi-
cer. If an appeal is taken from a deci-
sion of a DHS officer, the record of pro-
ceeding shall be forwarded to the Board 
by the DHS officer promptly upon re-
ceipt of the briefs of the parties, or 
upon expiration of the time allowed for 
the submission of such briefs, unless 
the DHS officer reopens and approves 
the petition. 

[85 FR 81654, Dec. 16, 2020] 

§ 1003.6 Stay of execution of decision. 

(a) Except as provided under § 236.1 of 
this chapter, § 1003.19(i), and paragraph 
(b) of this section, the decision in any 
proceeding under this chapter from 
which an appeal to the Board may be 
taken shall not be executed during the 
time allowed for the filing of an appeal 
unless a waiver of the right to appeal is 
filed, nor shall such decision be exe-
cuted while an appeal is pending or 
while a case is before the Board by way 
of certification. 

(b) The provisions of paragraph (a) of 
this section shall not apply to an order 
of an Immigration Judge under § 1003.23 
or § 242.22 of 8 CFR chapter I denying a 
motion to reopen or reconsider or to 
stay deportation, except where such 
order expressly grants a stay or where 
the motion was filed pursuant to the 
provisions of § 1003.23(b)(4)(iii). The 
Board may, in its discretion, stay de-
portation while an appeal is pending 
from any such order if no stay has been 
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granted by the Immigration Judge or a 
Service officer. 

(c) The following procedures shall be 
applicable with respect to custody ap-
peals in which DHS has invoked an 
automatic stay pursuant to 8 CFR 
1003.19(i)(2). 

(1) The stay shall lapse if DHS fails 
to file a notice of appeal with the 
Board within ten business days of the 
issuance of the order of the immigra-
tion judge. DHS should identify the ap-
peal as an automatic stay case. To pre-
serve the automatic stay, the attorney 
for DHS shall file with the notice of ap-
peal a certification by a senior legal of-
ficial that— 

(i) The official has approved the fil-
ing of the notice of appeal according to 
review procedures established by DHS; 
and 

(ii) The official is satisfied that the 
contentions justifying the continued 
detention of the alien have evidentiary 
support, and the legal arguments are 
warranted by existing law or by a non- 
frivolous argument for the extension, 
modification, or reversal of existing 
precedent or the establishment of new 
precedent. 

(2) The immigration judge shall pre-
pare a written decision explaining the 
custody determination within five 
business days after the immigration 
judge is advised that DHS has filed a 
notice of appeal, or, with the approval 
of the Board in exigent circumstances, 
as soon as practicable thereafter (not 
to exceed five additional business 
days). The immigration court shall pre-
pare and submit the record of pro-
ceedings without delay. 

(3) The Board will track the progress 
of each custody appeal which is subject 
to an automatic stay in order to avoid 
unnecessary delays in completing the 
record for decision. Each order issued 
by the Board should identify the appeal 
as an automatic stay case. The Board 
shall notify the parties in a timely 
manner of the date the automatic stay 
is scheduled to expire. 

(4) If the Board has not acted on the 
custody appeal, the automatic stay 
shall lapse 90 days after the filing of 
the notice of appeal. However, if the 
Board grants a motion by the alien for 
an enlargement of the 21-day briefing 
schedule provided in § 1003.3(c), the 

Board’s order shall also toll the 90-day 
period of the automatic stay for the 
same number of days. 

(5) DHS may seek a discretionary 
stay pursuant to 8 CFR 1003.19(i)(1) to 
stay the immigration judge’s order in 
the event the Board does not issue a 
decision on the custody appeal within 
the period of the automatic stay. DHS 
may submit a motion for discretionary 
stay at any time after the filing of its 
notice of appeal of the custody deci-
sion, and at a reasonable time before 
the expiration of the period of the 
automatic stay, and the motion may 
incorporate by reference the arguments 
presented in its brief in support of the 
need for continued detention of the 
alien during the pendency of the re-
moval proceedings. If DHS has sub-
mitted such a motion and the Board is 
unable to resolve the custody appeal 
within the period of the automatic 
stay, the Board will issue an order 
granting or denying a motion for dis-
cretionary stay pending its decision on 
the custody appeal. The Board shall 
issue guidance to ensure prompt adju-
dication of motions for discretionary 
stays. If the Board fails to adjudicate a 
previously-filed stay motion by the end 
of the 90-day period, the stay will re-
main in effect (but not more than 30 
days) during the time it takes for the 
Board to decide whether or not to 
grant a discretionary stay. 

(d) If the Board authorizes an alien’s 
release (on bond or otherwise), denies a 
motion for discretionary stay, or fails 
to act on such a motion before the 
automatic stay period expires, the 
alien’s release shall be automatically 
stayed for five business days. If, within 
that five-day period, the Secretary of 
Homeland Security or other designated 
official refers the custody case to the 
Attorney General pursuant to 8 CFR 
1003.1(h)(1), the alien’s release shall 
continue to be stayed pending the At-
torney General’s consideration of the 
case. The automatic stay will expire 15 
business days after the case is referred 
to the Attorney General. DHS may 
submit a motion and proposed order for 
a discretionary stay in connection with 
referring the case to the Attorney Gen-
eral. For purposes of this paragraph 
and 8 CFR 1003.1(h)(1), decisions of the 
Board shall include those cases where 
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the Board fails to act on a motion for 
discretionary stay. The Attorney Gen-
eral may order a discretionary stay 
pending the disposition of any custody 
case by the Attorney General or by the 
Board. 

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9, 

1996, as amended at 63 FR 27448, May 19, 1998; 

71 FR 57884, Oct. 2, 2006] 

§ 1003.7 Notice of certification. 

Whenever, in accordance with the 
provisions of § 1003.1(c), a case is cer-
tified to the Board, the alien or other 
party affected shall be given notice of 
certification. An Immigration Judge or 
DHS officer may certify a case only 
after an initial decision has been made 
and before an appeal has been taken. If 
it is known at the time the initial deci-
sion is rendered that the case will be 
certified, the notice of certification 
shall be included in such decision and 
no further notice of certification shall 
be required. If it is not known until 
after the initial decision is rendered 
that the case will be certified, the of-
fice of DHS or the Immigration Court 
having administrative control over the 
record of proceeding shall cause a No-
tice of Certification to be served upon 
the parties. In either case, the notice 
shall inform the parties that the case 
is required to be certified to the Board 
and that they have the right to make 
representations before the Board, in-
cluding the making of a request for 
oral argument and the submission of a 
brief. If either party desires to submit 
a brief, it shall be submitted to the of-
fice of DHS or the Immigration Court 
having administrative control over the 
record of proceeding for transmittal to 
the Board within the time prescribed in 
§ 1003.3(c). The case shall be certified 
and forwarded to the Board by the of-
fice of DHS or Immigration Court hav-
ing administrative jurisdiction over 
the case upon receipt of the brief, or 
upon the expiration of the time within 
which the brief may be submitted, or 
upon receipt of a written waiver of the 
right to submit a brief. The Board in 
its discretion may elect to accept for 
review or not accept for review any 
such certified case. If the Board de-
clines to accept a certified case for re-
view, the underlying decision shall be-

come final on the date the Board de-
clined to accept the case. 

[61 FR 18907, Apr. 29, 1996, as amended at 85 
FR 81655, Dec. 16, 2020] 

§ 1003.8 Fees before the Board. 

(a) Appeals and motions before the 
Board—(1) When a fee is required. Except 
as provided in paragraph (a)(2) of this 
section and 8 CFR 1208.4(d)(3), a filing 
fee prescribed in 8 CFR 1103.7, or a fee 
waiver request pursuant to paragraph 
(a)(3) of this section, is required in con-
nection with the filing of an appeal, a 
motion to reopen, or a motion to re-
consider before the Board. 

(2) When a fee is not required. A filing 
fee is not required in the following in-
stances: 

(i) A custody bond appeal filed pursu-
ant to § 1003.1(b)(7); 

(ii) A motion to reopen that is based 
exclusively on an application for relief 
that does not require a fee; 

(iii) A motion to reconsider that is 
based exclusively on a prior applica-
tion for relief that did not require a 
fee; 

(iv) A motion filed while an appeal, a 
motion to reopen, or a motion to re-
consider is already pending before the 
Board; 

(v) A motion requesting only a stay 
of removal, deportation, or exclusion; 

(vi) Any appeal or motion filed by the 
Department of Homeland Security; 

(vii) A motion that is agreed upon by 
all parties and is jointly filed; or 

(viii) An appeal or motion filed under 
a law, regulation, or directive that spe-
cifically does not require a filing fee. 

(3) When a fee may be waived. The 
Board has the discretion to waive a fee 
for an appeal, motion to reconsider, or 
motion to reopen upon a showing that 
the filing party is unable to pay the 
fee. Fee waivers shall be requested 
through the filing of a Fee Waiver Re-
quest (Form EOIR–26A), including the 
declaration to be signed under penalty 
of perjury substantiating the filing 
party’s inability to pay the fee. The fee 
waiver request shall be filed along with 
the Notice of Appeal or the motion. If 
the fee waiver request does not estab-
lish the inability to pay the required 
fee, the appeal or motion will not be 
deemed properly filed, provided the 
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Board grants 15 days to re-file the re-
jected document with the filing fee or 
new fee waiver request and tolls any 
applicable filing deadline during the 15- 
day cure period. 

(4) Method of payment. When a fee is 
required for an appeal or motion, the 
fee shall accompany the appeal or mo-
tion. 

(i) In general. Except as provided in 
paragraph (a)(4)(ii) of this section, the 
fee for filing an appeal or motion with 
the Board shall be paid by check, 
money order, or electronic payment in 
a manner and form authorized by the 
Executive Office for Immigration Re-
view. When paid by check or money 
order, the fee shall be payable to the 
‘‘United States Department of Jus-
tice,’’ drawn on a bank or other insti-
tution that is located within the 
United States, and payable in United 
States currency. The check or money 
order shall bear the full name and alien 
registration number of the alien. A 
payment that is uncollectible does not 
satisfy a fee requirement. 

(ii) Appeals from Department of Home-
land Security decisions. The fee for filing 
an appeal, within the jurisdiction of 
the Board, from the decision of a De-
partment of Homeland Security officer 
shall be paid to the Department of 
Homeland Security in accordance with 
§ 1103.7(b). 

(b) Applications for relief. Fees for ap-
plications for relief are not collected 
by the Board, but instead are paid to 
the Department of Homeland Security 
in accordance with 8 CFR 103.7. When a 
motion before the Board is based upon 
an application for relief, only the fee 
for the motion to reopen shall be paid 
to the Board, and payment of the fee 
for the application for relief shall not 
accompany the motion. If the motion 
is granted and proceedings are re-
manded to the immigration judge, the 
application fee shall be paid in the 
manner specified in 8 CFR 1003.24(c)(1). 

[69 FR 44906, July 28, 2004, as amended at 85 
FR 81750, Dec. 16, 2020; 85 FR 82793, Dec. 18, 
2020; 86 FR 70721, Dec. 13, 2021] 

Subpart B—Office of the Chief 
Immigration Judge 

SOURCE: 62 FR 10331, Mar. 6, 1997, unless 
otherwise noted. 

§ 1003.9 Office of the Chief Immigra-
tion Judge. 

(a) Organization. Within the Execu-
tive Office for Immigration Review, 
there shall be an Office of the Chief Im-
migration Judge (OCIJ), consisting of 
the Chief Immigration Judge, the im-
migration judges, and such other staff 
as the Director deems necessary. The 
Attorney General shall appoint the 
Chief Immigration Judge. The Director 
may designate immigration judges to 
serve as Deputy and Assistant Chief 
Immigration Judges as may be nec-
essary to assist the Chief Immigration 
Judge in the management of the OCIJ. 

(b) Powers of the Chief Immigration 
Judge. Subject to the supervision of the 
Director, the Chief Immigration Judge 
shall be responsible for the supervision, 
direction, and scheduling of the immi-
gration judges in the conduct of the 
hearings and duties assigned to them. 
The Chief Immigration Judge shall 
have the authority to: 

(1) Issue operational instructions and 
policy, including procedural instruc-
tions regarding the implementation of 
new statutory or regulatory authori-
ties; 

(2) Provide for appropriate training 
of the immigration judges and other 
OCIJ staff on the conduct of their pow-
ers and duties; 

(3) Direct the conduct of all employ-
ees assigned to OCIJ to ensure the effi-
cient disposition of all pending cases, 
including the power, in his discretion, 
to set priorities or time frames for the 
resolution of cases, to direct that the 
adjudication of certain cases be de-
ferred, to regulate the assignment of 
immigration judges to cases, and oth-
erwise to manage the docket of mat-
ters to be decided by the immigration 
judges; 

(4) Evaluate the performance of the 
Immigration Courts and other OCIJ ac-
tivities by making appropriate reports 
and inspections, and take corrective 
action where needed; 

(5) Adjudicate cases as an immigra-
tion judge; and 

(6) Exercise such other authorities as 
the Director may provide. 

(c) Limit on the Authority of the Chief 
Immigration Judge. The Chief Immigra-
tion Judge shall have no authority to 
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direct the result of an adjudication as-
signed to another immigration judge, 
provided, however, that nothing in this 
part shall be construed to limit the au-
thority of the Chief Immigration Judge 
in paragraph (b) of this section. 

(d) Immigration Court. The term Im-
migration Court shall refer to the local 
sites of the OCIJ where proceedings are 
held before immigration judges and 
where the records of those proceedings 
are created and maintained. 

[72 FR 53677, Sept. 20, 2007] 

§ 1003.10 Immigration judges. 

(a) Appointment. The immigration 
judges are attorneys whom the Attor-
ney General appoints as administrative 
judges within the Office of the Chief 
Immigration Judge to conduct speci-
fied classes of proceedings, including 
hearings under section 240 of the Act. 
Immigration judges shall act as the At-
torney General’s delegates in the cases 
that come before them. 

(b) Powers and duties. In conducting 
hearings under section 240 of the Act 
and such other proceedings the Attor-
ney General may assign to them, immi-
gration judges shall exercise the pow-
ers and duties delegated to them by the 
Act and by the Attorney General 
through regulation. In deciding the in-
dividual cases before them, and subject 
to the applicable governing standards 
set forth in paragraph (d) of this sec-
tion, immigration judges shall exercise 
their independent judgment and discre-
tion and may take any action con-
sistent with their authorities under the 
Act and regulations that is appropriate 
and necessary for the disposition of 
such cases. Immigration judges shall 
administer oaths, receive evidence, and 
interrogate, examine, and cross-exam-
ine aliens and any witnesses. Subject 
to §§ 1003.35 and 1287.4 of this chapter, 
they may issue administrative sub-
poenas for the attendance of witnesses 
and the presentation of evidence. In all 
cases, immigration judges shall seek to 
resolve the questions before them in a 
timely and impartial manner con-
sistent with the Act and regulations. 
Nothing in this paragraph (b) nor in 
any regulation contained in part 1240 of 
this chapter shall be construed as au-
thorizing an immigration judge to ad-
ministratively close or otherwise defer 

adjudication of a case unless a regula-

tion promulgated by the Department of 

Justice or a previous judicially ap-

proved settlement expressly authorizes 

such an action. Only the Director or 

Chief Immigration Judge may direct 

the deferral of adjudication of any case 

or cases by an immigration judge. In 

the absence of exceptional cir-

cumstances, an immigration judge 

shall complete administrative adju-

dication of an asylum application with-

in 180 days after the date an applica-

tion is filed. For purposes of this para-

graph (b) and of §§ 1003.29 and 1240.6 of 

this chapter, the term exceptional cir-
cumstances refers to exceptional cir-

cumstances (such as battery or ex-

treme cruelty to the alien or any child 

or parent of the alien, serious illness of 

the party or immigration judge, or se-

rious illness or death of the spouse, 

child, or parent of the alien, but not in-

cluding less compelling circumstances) 

beyond the control of the parties or the 

immigration court. A finding of good 

cause does not necessarily mean that 

an exceptional circumstance has also 

been established. 

(c) Review. Decisions of immigration 

judges are subject to review by the 

Board of Immigration Appeals in any 

case in which the Board has jurisdic-

tion as provided in 8 CFR 1003.1. 

(d) Governing standards. Immigration 

judges shall be governed by the provi-

sions and limitations prescribed by the 

Act and this chapter, by the decisions 

of the Board, and by the Attorney Gen-

eral (through review of a decision of 

the Board, by written order, or by de-

termination and ruling pursuant to 

section 103 of the Act). 

(e) Temporary immigration judges—(1) 

Designation. The Director is authorized 

to designate or select temporary immi-

gration judges as provided in this para-

graph (e). 

(i) The Director may designate or se-
lect, with the approval of the Attorney 
General, former Board members, 
former immigration judges, adminis-
trative law judges employed within or 
retired from EOIR, and administrative 
law judges from other Executive 
Branch agencies to serve as temporary 
immigration judges for renewable 
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terms not to exceed six months. Ad-

ministrative law judges from other Ex-

ecutive Branch agencies must have the 

consent of their agencies to be des-

ignated as temporary immigration 

judges. 

(ii) In addition, the Director may des-

ignate, with the approval of the Attor-

ney General, Department of Justice at-

torneys with at least 10 years of legal 

experience in the field of immigration 

law to serve as temporary immigration 

judges for renewable terms not to ex-

ceed six months. 

(2) Authority. A temporary immigra-

tion judge shall have the authority of 

an immigration judge to adjudicate as-

signed cases and administer immigra-

tion court matters, as provided in the 

immigration laws and regulations, sub-

ject to paragraph (e)(3) of this section. 

(3) Assignment of temporary immigra-

tion judges. The Chief Immigration 

Judge is responsible for the overall 

oversight and management of the utili-

zation of temporary immigration 

judges and for evaluating the results of 

the process. The Chief Immigration 

Judge shall ensure that each tem-

porary immigration judge has received 

a suitable level of training to enable 

the temporary immigration judge to 

carry out the duties assigned. 

[72 FR 53677, Sept. 20, 2007, as amended at 79 

FR 39956, July 11, 2014; 85 FR 81655, 81750, 

Dec. 16, 2020] 

§ 1003.11 Administrative control Immi-
gration Courts. 

An administrative control Immigra-

tion Court is one that creates and 

maintains Records of Proceedings for 

Immigration Courts within an assigned 

geographical area. All documents and 

correspondence pertaining to a Record 

of Proceeding shall be filed with the 

Immigration Court having administra-

tive control over that Record of Pro-

ceeding and shall not be filed with any 

other Immigration Court. A list of the 

administrative control Immigration 

Courts with their assigned geo-

graphical areas will be made available 

to the public at any Immigration 

Court. 

Subpart C—Immigration Court— 
Rules of Procedure 

§ 1003.12 Scope of rules. 

These rules are promulgated to assist 
in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, the rules in this sub-
part apply to matters before Immigra-
tion Judges, including, but not limited 
to, deportation, exclusion, removal, 
bond, rescission, departure control, 
asylum proceedings, and disciplinary 
proceedings under this part 3. The sole 
procedures for review of credible fear 
determinations by Immigration Judges 
are provided for in § 1003.42. 

[57 FR 11571, Apr. 6, 1992, as amended at 62 
FR 10331, Mar. 6, 1997; 65 FR 39526, June 27, 
2000] 

§ 1003.13 Definitions. 

As used in this subpart: 

Administrative control means custodial 
responsibility for the Record of Pro-
ceeding as specified in § 1003.11. 

Charging document means the written 
instrument which initiates a pro-
ceeding before an Immigration Judge. 
For proceedings initiated prior to April 
1, 1997, these documents include an 
Order to Show Cause, a Notice to Ap-
plicant for Admission Detained for 
Hearing before Immigration Judge, and 
a Notice of Intention to Rescind and 
Request for Hearing by Alien. For pro-
ceedings initiated after April 1, 1997, 
these documents include a Notice to 
Appear, a Notice of Referral to Immi-
gration Judge, and a Notice of Inten-
tion to Rescind and Request for Hear-
ing by Alien. 

[62 FR 10332, Mar. 6, 1997, as amended at 86 
FR 70722, Dec. 13, 2021] 

§ 1003.14 Jurisdiction and commence-
ment of proceedings. 

(a) Jurisdiction vests, and pro-
ceedings before an Immigration Judge 
commence, when a charging document 
is filed with the Immigration Court by 
the Service. The charging document 
must include a certificate showing 
service on the opposing party pursuant 
to § 1003.32 which indicates the Immi-
gration Court in which the charging 
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document is filed. However, no charg-
ing document is required to be filed 
with the Immigration Court to com-
mence bond proceedings pursuant to 
§§ 1003.19, 1236.1(d) and 1240.2(b) of this 
chapter. 

(b) When an Immigration Judge has 
jurisdiction over an underlying pro-
ceeding, sole jurisdiction over applica-
tions for asylum shall lie with the Im-
migration Judge. 

(c) Immigration Judges have jurisdic-
tion to administer the oath of alle-
giance in administrative naturaliza-
tion ceremonies conducted by the Serv-
ice in accordance with § 1337.2(b) of this 
chapter. 

(d) The jurisdiction of, and proce-
dures before, immigration judges in ex-
clusion, deportation and removal, re-
scission, asylum-only, and any other 
proceedings shall remain in effect as it 
was in effect on February 28, 2003, until 
the regulations in this chapter are fur-
ther modified by the Attorney General. 
Where a decision of an officer of the 
Immigration and Naturalization Serv-
ice was, before March 1, 2003, appeal-
able to the Board or an immigration 
judge, or an application denied could 
be renewed in proceedings before an 
immigration judge, the same authority 
and procedures shall be followed until 
further modified by the Attorney Gen-
eral. 

[57 FR 11571, Apr. 6, 1992, as amended at 60 
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6, 
1997. Redesignated and amended at 68 FR 
9830, 9832, Feb. 28, 2003] 

§ 1003.15 Contents of the order to 
show cause and notice to appear 
and notification of change of ad-
dress. 

(a) In the Order to Show Cause, the 
Service shall provide the following ad-
ministrative information to the Execu-
tive Office for Immigration Review. 
Omission of any of these items shall 
not provide the alien with any sub-
stantive or procedural rights: 

(1) The alien’s names and any known 
aliases; 

(2) The alien’s address; 
(3) The alien’s registration number, 

with any lead alien registration num-
ber with which the alien is associated; 

(4) The alien’s alleged nationality 
and citizenship; 

(5) The language that the alien un-
derstands; 

(b) The Order to Show Cause and No-
tice to Appear must also include the 
following information: 

(1) The nature of the proceedings 
against the alien; 

(2) The legal authority under which 
the proceedings are conducted; 

(3) The acts or conduct alleged to be 
in violation of law; 

(4) The charges against the alien and 
the statutory provisions alleged to 
have been violated; 

(5) Notice that the alien may be rep-
resented, at no cost to the government, 
by counsel or other representative au-
thorized to appear pursuant to 8 CFR 
1292.1; 

(6) The address of the Immigration 
Court where the Service will file the 
Order to Show Cause and Notice to Ap-
pear; and 

(7) A statement that the alien must 
advise the Immigration Court having 
administrative control over the Record 
of Proceeding of his or her current ad-
dress and telephone number and a 
statement that failure to provide such 
information may result in an in 
absentia hearing in accordance with 
§ 1003.26. 

(c) Contents of the Notice to Appear for 
removal proceedings. In the Notice to 
Appear for removal proceedings, the 
Service shall provide the following ad-
ministrative information to the Immi-
gration Court. Failure to provide any 
of these items shall not be construed as 
affording the alien any substantive or 
procedural rights. 

(1) The alien’s names and any known 
aliases; 

(2) The alien’s address; 
(3) The alien’s registration number, 

with any lead alien registration num-
ber with which the alien is associated; 

(4) The alien’s alleged nationality 
and citizenship; and 

(5) The language that the alien un-
derstands. 

(d) Address and telephone number. (1) 
If the alien’s address is not provided on 
the Order to Show Cause or Notice to 
Appear, or if the address on the Order 
to Show Cause or Notice to Appear is 
incorrect, the alien must provide to the 
Immigration Court where the charging 
document has been filed, within five 
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days of service of that document, a 
written notice of an address and tele-
phone number at which the alien can 
be contacted. The alien may satisfy 
this requirement by completing and fil-
ing Form EOIR–33. 

(2) Within five days of any change of 
address, the alien must provide written 
notice of the change of address on 
Form EOIR–33 to the Immigration 
Court where the charging document 
has been filed, or if venue has been 
changed, to the Immigration Court to 
which venue has been changed. 

[57 FR 11571, Apr. 6, 1992, as amended at 60 
FR 34089, June 30, 1995; 62 FR 10332, Mar. 6, 
1997] 

§ 1003.16 Representation. 

(a) The government may be rep-
resented in proceedings before an Im-
migration Judge. 

(b) The alien may be represented in 
proceedings before an Immigration 
Judge by an attorney or other rep-
resentative of his or her choice in ac-
cordance with 8 CFR part 1292, at no 
expense to the government. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992, as amended at 62 FR 
10332, Mar. 6, 1997] 

§ 1003.17 Entry of appearance. 

(a) Entering an appearance using Form 
EOIR–28. A practitioner must enter an 
appearance in proceedings before an 
immigration court using Form EOIR–28 
to perform the functions of and become 
the practitioner of record. The practi-
tioner of record is authorized and re-
quired to appear in immigration court 
on behalf of the respondent, file all 
documents on behalf of the respondent, 
and accept service of process of all doc-
uments filed in the proceedings. The 
practitioner may enter an appearance 
to be the practitioner of record for all 
proceedings before the immigration 
court, or for custody and bond pro-
ceedings only, or for all proceedings 
other than custody and bond pro-
ceedings. A practitioner’s entry of ap-
pearance in only a custody or bond pro-
ceeding shall be separate and apart 
from an entry of appearance in any 
proceeding other than custody or bond 
before the immigration court. The 
Form EOIR–28 must indicate whether 
the practitioner’s entry of appearance 

is for all proceedings, for custody and 
bond proceedings only, or for all pro-
ceedings other than custody and bond 
proceedings. 

(1) Filing Form EOIR–28. The practi-
tioner must file a copy of the Form 
EOIR–28 with the immigration court 
and serve a copy on DHS as required by 
8 CFR 1003.32. The practitioner must 
file and serve a Form EOIR–28 even if 
the practitioner has previously filed a 
separate Notice of Entry of Appearance 
with DHS for appearances before DHS 
or previously entered a limited appear-
ance using Form EOIR–61 in connec-
tion with document assistance under 
paragraph (b) of this section. 

(2) Effect of Filing Form EOIR–28. A 
practitioner who enters an appearance 
using Form EOIR–28 is the practitioner 
of record and must appear in immigra-
tion court on behalf of the respondent, 
file all documents on behalf of the re-
spondent, and accept service of process 
of all documents filed in the pro-
ceedings, consistent with 8 CFR 1292.5. 
Filing a Form EOIR–28 provides the 
practitioner with access to the record 
of proceedings during the course of pro-
ceedings. A respondent shall be consid-
ered represented for the proceedings in 
which an EOIR–28 has been filed. 

(3) Withdrawal or substitution. A prac-
titioner who enters an appearance on 
behalf of a respondent before the immi-
gration court by filing a Form EOIR–28 
remains the practitioner of record un-
less an immigration judge permits 
withdrawal or substitution during pro-
ceedings upon oral or written motion 
submitted without fee. 

(b) Entering a limited appearance for 
document assistance using Form EOIR–61. 
A practitioner who provides assistance 
to a pro se respondent with the draft-
ing, completion, or filling in of blank 
spaces of a specific motion, brief, form, 
or other document or set of documents 
intended to be filed with the immigra-
tion court, regardless of whether such 
assistance is considered ‘‘practice’’ or 
‘‘preparation’’ as defined in 8 CFR 
1001.1, must disclose such limited as-
sistance to the immigration court 
using Form EOIR–61, unless pursuant 
to paragraph (a) the practitioner has 
filed a Form EOIR–28 to become the 
practitioner of record. 



925 

Executive Office for Immigration Review, Justice § 1003.19 

(1) Filing Form EOIR–61. A Form 
EOIR–61 must not be filed as a stand-
alone document. The single Form 
EOIR–61 must be filed with the immi-
gration court at the same time as the 
document or set of documents with 
which the practitioner assisted. Any 
subsequent filing of a document or set 
of documents with which a practitioner 
assisted must be accompanied by a new 
Form EOIR–61. 

(2) Effect of Filing Form EOIR–61. A 
practitioner who enters a limited ap-
pearance using Form EOIR–61 is not 
the practitioner of record, is not re-
quired to appear on behalf of respond-
ent before the immigration court, and 
is not required to submit a motion to 
withdraw or substitute. The submis-
sion of a Form EOIR–61 does not create 
additional ongoing obligations between 
the practitioner, the respondent, and 
EOIR. An appearance through Form 
EOIR–61 does not provide the practi-
tioner with access to the record of pro-
ceedings. A respondent who received 
assistance pursuant to this paragraph 
is not represented, remains pro se, and 
is subject to service of process of all 
documents filed in the proceedings, 
consistent with 8 CFR 1292.5. 

(c) Completing an appearance form, 
proof of qualification, disclosure require-
ments, and identification. The practi-
tioner must properly complete and sign 
any Form EOIR–28 or Form EOIR–61, as 
required by the form instructions. A 
practitioner’s personal appearance or 
signature on the Form EOIR–28 or 
Form EOIR–61 constitutes an attesta-
tion that the person is authorized and 
qualified to appear as a practitioner in 
accordance with § 1292.1. Further proof 
that the practitioner meets the quali-
fications of a practitioner as defined in 
§ 1292.1 may be required. The comple-
tion of a Form EOIR–28 or Form EOIR– 
61 in connection with an application or 
form that requires disclosure of the 
preparer does not relieve a practitioner 
from complying with the particular 
disclosure requirements of the applica-
tion or form. Notwithstanding the 
completion of a Form EOIR–28 or Form 
EOIR–61, the practitioner must iden-
tify themselves by name, accompanied 
by their signature, on any document 
filed or intended to be filed with the 

immigration court pursuant to an ap-
pearance under paragraph (a) or (b). 

[87 FR 56258, Sept. 14, 2022] 

§ 1003.18 Scheduling of cases. 

(a) The Immigration Court shall be 
responsible for scheduling cases and 
providing notice to the government 
and the alien of the time, place, and 
date of hearings. 

(b) In removal proceedings pursuant 
to section 240 of the Act, the Service 
shall provide in the Notice to Appear, 
the time, place and date of the initial 
removal hearing, where practicable. If 
that information is not contained in 
the Notice to Appear, the Immigration 
Court shall be responsible for sched-
uling the initial removal hearing and 
providing notice to the government 
and the alien of the time, place, and 
date of hearing. In the case of any 
change or postponement in the time 
and place of such proceeding, the Im-
migration Court shall provide written 
notice to the alien specifying the new 
time and place of the proceeding and 
the consequences under section 
240(b)(5) of the Act of failing, except 
under exceptional circumstances as de-
fined in section 240(e)(1) of the Act, to 
attend such proceeding. No such notice 
shall be required for an alien not in de-
tention if the alien has failed to pro-
vide the address required in section 
239(a)(1)(F) of the Act. 

[62 FR 10332, Mar. 6, 1997] 

§ 1003.19 Custody/bond. 

(a) Custody and bond determinations 
made by the service pursuant to 8 CFR 
part 1236 may be reviewed by an Immi-
gration Judge pursuant to 8 CFR part 
1236. 

(b) Application for an initial bond re-
determination by a respondent, or his 
or her attorney or representative, may 
be made orally, in writing, or, at the 
discretion of the Immigration Judge, 
by telephone. 

(c) Applications for the exercise of 
authority to review bond determina-
tions shall be made to one of the fol-
lowing offices, in the designated order: 

(1) If the respondent is detained, to 
the Immigration Court having jurisdic-
tion over the place of detention; 
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(2) To the Immigration Court having 
administrative control over the case; 
or 

(3) To the Office of the Chief Immi-
gration Judge for designation of an ap-
propriate Immigration Court. 

(d) Consideration by the Immigration 
Judge of an application or request of a 
respondent regarding custody or bond 
under this section shall be separate and 
apart from, and shall form no part of, 
any deportation or removal hearing or 
proceeding. The determination of the 
Immigration Judge as to custody sta-
tus or bond may be based upon any in-
formation that is available to the Im-
migration Judge or that is presented to 
him or her by the alien or the Service. 

(e) After an initial bond redetermina-
tion, an alien’s request for a subse-
quent bond redetermination shall be 
made in writing and shall be considered 
only upon a showing that the alien’s 
circumstances have changed materi-
ally since the prior bond redetermina-
tion. 

(f) The determination of an Immigra-
tion Judge with respect to custody sta-
tus or bond redetermination shall be 
entered on the appropriate form at the 
time such decision is made and the par-
ties shall be informed orally or in writ-
ing of the reasons for the decision. An 
appeal from the determination by an 
Immigration Judge may be taken to 
the Board of Immigration Appeals pur-
suant to § 1003.38. 

(g) While any proceeding is pending 
before the Executive Office for Immi-
gration Review, the Service shall im-
mediately advise the Immigration 
Court having administrative control 
over the Record of Proceeding of a 
change in the respondent/applicant’s 
custody location or of release from 
Service custody, or subsequent taking 
into Service custody, of a respondent/ 
applicant. This notification shall be in 
writing and shall state the effective 
date of the change in custody location 
or status, and the respondent/appli-
cant’s current fixed street address, in-
cluding zip code. 

(h)(1)(i) While the Transition Period 
Custody Rules (TPCR) set forth in sec-
tion 303(b)(3) of Div. C of Pub. L. 104–208 
remain in effect, an immigration judge 
may not redetermine conditions of cus-

tody imposed by the Service with re-
spect to the following classes of aliens: 

(A) Aliens in exclusion proceedings; 
(B) Arriving aliens in removal pro-

ceedings, including persons paroled 
after arrival pursuant to section 
212(d)(5) of the Act; 

(C) Aliens described in section 
237(a)(4) of the Act; 

(D) Aliens subject to section 
303(b)(3)(A) of Pub. L. 104–208 who are 
not ‘‘lawfully admitted’’ (as defined in 
§ 1236.1(c)(2) of this chapter); or 

(E) Aliens designated in § 1236.1(c) of 
this chapter as ineligible to be consid-
ered for release. 

(ii) Nothing in this paragraph shall 
be construed as prohibiting an alien 
from seeking a redetermination of cus-
tody conditions by the Service in ac-
cordance with part 1235 or 1236 of this 
chapter. In addition, with respect to 
paragraphs (h)(1)(i)(C), (D), and (E) of 
this section, nothing in this paragraph 
shall be construed as prohibiting an 
alien from seeking a determination by 
an immigration judge that the alien is 
not properly included within any of 
those paragraphs. 

(2)(i) Upon expiration of the Transi-
tion Period Custody Rules set forth in 
section 303(b)(3) of Div. C. of Pub. L. 
104–208, an immigration judge may not 
redetermine conditions of custody im-
posed by the Service with respect to 
the following classes of aliens: 

(A) Aliens in exclusion proceedings; 
(B) Arriving aliens in removal pro-

ceedings, including aliens paroled after 
arrival pursuant to section 212(d)(5) of 
the Act; 

(C) Aliens described in section 
237(a)(4) of the Act; 

(D) Aliens in removal proceedings 
subject to section 236(c)(1) of the Act 
(as in effect after expiration of the 
Transition Period Custody Rules); and 

(E) Aliens in deportation proceedings 
subject to section 242(a)(2) of the Act 
(as in effect prior to April 1, 1997, and 
as amended by section 440(c) of Pub. L. 
104–132). 

(ii) Nothing in this paragraph shall 
be construed as prohibiting an alien 
from seeking a redetermination of cus-
tody conditions by the Service in ac-
cordance with part 1235 or 1236 of this 
chapter. In addition, with respect to 
paragraphs (h)(2)(i)(C), (D), and (E) of 
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this section, nothing in this paragraph 
shall be construed as prohibiting an 
alien from seeking a determination by 
an immigration judge that the alien is 
not properly included within any of 
those paragraphs. 

(3) Except as otherwise provided in 
paragraph (h)(1) of this section, an 
alien subject to section 303(b)(3)(A) of 
Div. C of Pub. L. 104–208 may apply to 
the Immigration Court, in a manner 
consistent with paragraphs (c)(1) 
through (c)(3) of this section, for a re-
determination of custody conditions 
set by the Service. Such an alien must 
first demonstrate, by clear and con-
vincing evidence, that release would 
not pose a danger to other persons or 
to property. If an alien meets this bur-
den, the alien must further dem-
onstrate, by clear and convincing evi-
dence, that the alien is likely to appear 
for any scheduled proceeding or inter-
view. 

(4) Unremovable aliens. A determina-
tion of a district director (or other offi-
cial designated by the Commissioner) 
regarding the exercise of authority 
under section 303(b)(3)(B)(ii) of Div. C. 
of Pub. L. 104–208 (concerning release of 
aliens who cannot be removed because 
the designated country of removal will 
not accept their return) is final, and 
shall not be subject to redetermination 
by an immigration judge. 

(i) Stay of custody order pending appeal 
by the government—(1) General discre-
tionary stay authority. The Board of Im-
migration Appeals (Board) has the au-
thority to stay the order of an immi-
gration judge redetermining the condi-
tions of custody of an alien when the 
Department of Homeland Security ap-
peals the custody decision or on its 
own motion. DHS is entitled to seek a 
discretionary stay (whether or not on 
an emergency basis) from the Board in 
connection with such an appeal at any 
time. 

(2) Automatic stay in certain cases. In 
any case in which DHS has determined 
that an alien should not be released or 
has set a bond of $10,000 or more, any 
order of the immigration judge author-
izing release (on bond or otherwise) 
shall be stayed upon DHS’s filing of a 
notice of intent to appeal the custody 
redetermination (Form EOIR–43) with 
the immigration court within one busi-

ness day of the order, and, except as 

otherwise provided in 8 CFR 1003.6(c), 

shall remain in abeyance pending deci-

sion of the appeal by the Board. The 

decision whether or not to file Form 

EOIR–43 is subject to the discretion of 

the Secretary. 

[57 FR 11571, Apr. 6, 1992, as amended at 60 

FR 34089, June 30, 1995; 62 FR 10332, Mar. 6, 

1997; 63 FR 27448, May 19, 1998; 66 FR 54911, 

Oct. 31, 2001; 70 FR 4753, Jan. 31, 2005; 71 FR 

57884, Oct. 2, 2006] 

§ 1003.20 Change of venue. 

(a) Venue shall lie at the Immigra-

tion Court where jurisdiction vests 

pursuant to § 1003.14. 

(b) The Immigration Judge, for good 

cause, may change venue only upon 

motion by one of the parties, after the 

charging document has been filed with 

the Immigration Court. The Immigra-

tion Judge may grant a change of 

venue only after the other party has 

been given notice and an opportunity 

to respond to the motion to change 

venue. 

(c) No change of venue shall be grant-

ed without identification of a fixed 

street address, including city, state 

and ZIP code, where the respondent/ap-

plicant may be reached for further 

hearing notification. 

[57 FR 11572, Apr. 6, 1992, as amended at 60 

FR 34089, June 30, 1995; 62 FR 10332, Mar. 6, 

1997] 

§ 1003.21 Pre-hearing conferences and 
statement. 

(a) Pre-hearing conferences may be 

scheduled at the discretion of the Im-

migration Judge. The conference may 

be held to narrow issues, to obtain stip-

ulations between the parties, to ex-

change information voluntarily, and 

otherwise to simplify and organize the 

proceeding. 

(b) The Immigration Judge may 

order any party to file a pre-hearing 

statement of position that may in-

clude, but is not limited to: A state-

ment of facts to which both parties 

have stipulated, together with a state-

ment that the parties have commu-

nicated in good faith to stipulate to 
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the fullest extent possible; a list of pro-
posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to 
present the case; and, a statement of 
unresolved issues involved in the pro-
ceedings. 

(c) If submission of a pre-hearing 
statement is ordered under paragraph 
(b) of this section, an Immigration 
Judge also may require both parties, in 
writing prior to the hearing, to make 
any evidentiary objections regarding 
matters contained in the pre-hearing 
statement. If objections in writing are 
required but not received by the date 
for receipt set by the Immigration 
Judge, admission of all evidence de-
scribed in the pre-hearing statement 
shall be deemed unopposed. 

[57 FR 11572, Apr. 6, 1992] 

§ 1003.22 Interpreters. 

Any person acting as an interpreter 
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of 
the United States Government, in 
which event no such oath or affirma-
tion shall be required. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992] 

§ 1003.23 Reopening or reconsider-
ation before the Immigration Court. 

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration 
Judge, motions submitted prior to the 
final order of an Immigration Judge 
shall be in writing and shall state, with 
particularity the grounds therefore, 
the relief sought, and the jurisdiction. 
The Immigration Judge may set and 
extend time limits for the making of 
motions and replies thereto. A motion 
shall be deemed unopposed unless time-
ly response is made. 

(b) Before the Immigration Court—(1) 
In general. Unless jurisdiction is vested 
with the Board of Immigration Ap-
peals, an immigration judge may at 
any time reopen a case in which he or 
she has rendered a decision on his or 
her own motion solely in order to cor-
rect a ministerial mistake or typo-
graphical error in that decision or to 

reissue the decision to correct a defect 
in service. Unless jurisdiction is vested 
with the Board of Immigration Ap-
peals, in all other cases, an immigra-
tion judge may only reopen or recon-
sider any case in which he or she has 
rendered a decision solely pursuant to 
a motion filed by one or both parties. 
Subject to the exceptions in this para-
graph (b)(1) and paragraph (b)(4), a 
party may file only one motion to re-
consider and one motion to reopen pro-
ceedings. A motion to reconsider must 
be filed within 30 days of the date of 
entry of a final administrative order of 
removal, deportation, or exclusion, or 
on or before July 31, 1996, whichever is 
later. A motion to reopen must be filed 
within 90 days of the date of entry of a 
final administrative order of removal, 
deportation, or exclusion, or on or be-
fore September 30, 1996, whichever is 
later. A motion to reopen or to recon-
sider shall not be made by or on behalf 
of a person who is the subject of re-
moval, deportation, or exclusion pro-
ceedings subsequent to his or her de-
parture from the United States. Any 
departure from the United States, in-
cluding the deportation or removal of a 
person who is the subject of exclusion, 
deportation, or removal proceedings, 
occurring after the filing of a motion 
to reopen or a motion to reconsider 
shall constitute a withdrawal of such 
motion. The time and numerical limi-
tations set forth in this paragraph 
(b)(1) do not apply to motions by the 
Service in removal proceedings pursu-
ant to section 240 of the Act. Nor shall 
such limitations apply to motions by 
the Service in exclusion or deportation 
proceedings, when the basis of the mo-
tion is fraud in the original proceeding 
or a crime that would support termi-
nation of asylum in accordance with 
§ 1208.22(e) of this chapter. 

(i) Form and contents of the motion. 
The motion shall be in writing and 
signed by the affected party or the at-
torney or representative of record, if 
any. The motion and any submission 
made in conjunction with it must be in 
English or accompanied by a certified 
English translation. Motions to reopen 
or reconsider shall state whether the 
validity of the exclusion, deportation, 
or removal order has been or is the sub-
ject of any judicial proceeding and, if 
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so, the nature and date thereof, the 
court in which such proceeding took 
place or is pending, and its result or 
status. In any case in which an exclu-
sion, deportation, or removal order is 
in effect, any motion to reopen or re-
consider such order shall include a 
statement by or on behalf of the mov-
ing party declaring whether the subject 
of the order is also the subject of any 
pending criminal proceeding under the 
Act, and, if so, the current status of 
that proceeding. 

(ii) Filing. Motions to reopen or re-
consider a decision of an immigration 
judge must be filed with the immigra-
tion court having administrative con-
trol over the Record of Proceeding. If 
necessary under § 1003.32, a motion to 
reopen or a motion to reconsider shall 
include a certificate showing service on 
the opposing party of the motion and 
all attachments. If the moving party is 
not DHS, service of the motion shall be 
made upon the ICE Office of the Prin-
cipal Legal Advisor for the field loca-
tion in which the case was completed. 
If the moving party, other than DHS, is 
represented, a Form EOIR–28, Notice of 
Appearance as Attorney or Representa-
tive Before an Immigration Judge must 
be filed with the motion. For any mo-
tion requiring a fee, that motion must 
be accompanied by a fee receipt, an al-
ternate proof of payment consistent 
with § 1103.7(a)(3), or a fee waiver re-
quest pursuant to § 1103.7(c). If filed in 
paper, the motion must be filed in du-
plicate with the immigration court. 

(iii) Assignment to an Immigration 
Judge. If the Immigration Judge is un-
available or unable to adjudicate the 
motion to reopen or reconsider, the 
Chief Immigration Judge or his or her 
delegate shall reassign such motion to 
another Immigration Judge. 

(iv) Replies to motions; decision. The 
Immigration Judge may set and extend 
time limits for replies to motions to 
reopen or reconsider. A motion shall be 
deemed unopposed unless timely re-
sponse is made. The decision to grant 
or deny a motion to reopen or a motion 
to reconsider is within the discretion of 
the Immigration Judge. 

(v) Stays. Except in cases involving in 
absentia orders, the filing of a motion 
to reopen or a motion to reconsider 
shall not stay the execution of any de-

cision made in the case. Execution of 
such decision shall proceed unless a 
stay of execution is specifically grant-
ed by the Immigration Judge, the 
Board, or an authorized officer of the 
Service. 

(2) Motion to reconsider. A motion to 
reconsider shall state the reasons for 
the motion by specifying the errors of 
fact or law in the Immigration Judge’s 
prior decision and shall be supported 
by pertinent authority. Such motion 
may not seek reconsideration of a deci-
sion denying previous motion to recon-
sider. 

(3) Motion to reopen. A motion to re-
open proceedings shall state the new 
facts that will be proven at a hearing 
to be held if the motion is granted and 
shall be supported by affidavits and 
other evidentiary material. Any mo-
tion to reopen for the purpose of acting 
on an application for relief must be ac-
companied by the appropriate applica-
tion for relief and all supporting docu-
ments. A motion to reopen will not be 
granted unless the Immigration Judge 
is satisfied that evidence sought to be 
offered is material and was not avail-
able and could not have been discov-
ered or presented at the former hear-
ing. A motion to reopen for the purpose 
of providing the alien an opportunity 
to apply for any form of discretionary 
relief will not be granted if it appears 
that the alien’s right to apply for such 
relief was fully explained to him or her 
by the Immigration Judge and an op-
portunity to apply therefore was af-
forded at the hearing, unless the relief 
is sought on the basis of circumstances 
that have arisen subsequent to the 
hearing. Pursuant to section 240A(d)(1) 
of the Act, a motion to reopen pro-
ceedings for consideration or further 
consideration of an application for re-
lief under section 240A(a) (cancellation 
of removal for certain permanent resi-
dents) or 240A(b) (cancellation of re-
moval and adjustment of status for cer-
tain nonpermanent residents) may be 
granted only if the alien demonstrates 
that he or she was statutorily eligible 
for such relief prior to the service of a 
notice to appear, or prior to the com-
mission of an offense referred to in sec-
tion 212(a)(2) of the Act that renders 
the alien inadmissible or removable 
under sections 237(a)(2) of the Act or 
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(a)(4), whichever is earliest. The Immi-
gration Judge has discretion to deny a 
motion to reopen even if the moving 
party has established a prima facie 
case for relief. 

(4) Exceptions to filing deadlines—(i) 
Asylum and withholding of removal. The 
time and numerical limitations set 
forth in paragraph (b)(1) of this section 
shall not apply if the basis of the mo-
tion is to apply for asylum under sec-
tion 208 of the Act or withholding of re-
moval under section 241(b)(3) of the Act 
or withholding of removal under the 
Convention Against Torture, and is 
based on changed country conditions 
arising in the country of nationality or 
the country to which removal has been 
ordered, if such evidence is material 
and was not available and could not 
have been discovered or presented at 
the previous proceeding. The filing of a 
motion to reopen under this section 
shall not automatically stay the re-
moval of the alien. However, the alien 
may request a stay and, if granted by 
the Immigration Judge, the alien shall 
not be removed pending disposition of 
the motion by the Immigration Judge. 
If the original asylum application was 
denied based upon a finding that it was 
frivolous, then the alien is ineligible to 
file either a motion to reopen or recon-
sider, or for a stay of removal. 

(ii) Order entered in absentia or re-
moval proceedings. An order of removal 
entered in absentia or in removal pro-
ceedings pursuant to section 240(b)(5) of 
the Act may be rescinded only upon a 
motion to reopen filed within 180 days 
after the date of the order of removal, 
if the alien demonstrates that the fail-
ure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act. An order en-
tered in absentia pursuant to section 
240(b)(5) may be rescinded upon a mo-
tion to reopen filed at any time if the 
alien demonstrates that he or she did 
not receive notice in accordance with 
sections 239(a)(1) or (2) of the Act, or 
the alien demonstrates that he or she 
was in Federal or state custody and the 
failure to appear was through no fault 
of the alien. However, in accordance 
with section 240(b)(5)(B) of the Act, no 
written notice of a change in time or 
place of proceeding shall be required if 
the alien has failed to provide the ad-

dress required under section 239(a)(1)(F) 
of the Act. The filing of a motion under 
this paragraph shall stay the removal 
of the alien pending disposition of the 
motion by the Immigration Judge. An 
alien may file only one motion pursu-
ant to this paragraph. 

(iii) Order entered in absentia in depor-
tation or exclusion proceedings. (A) An 
order entered in absentia in deporta-
tion proceedings may be rescinded only 
upon a motion to reopen filed: 

(1) Within 180 days after the date of 
the order of deportation if the alien 
demonstrates that the failure to appear 
was because of exceptional cir-
cumstances beyond the control of the 
alien (e.g., serious illness of the alien 
or serious illness or death of an imme-
diate relative of the alien, but not in-
cluding less compelling cir-
cumstances); or 

(2) At any time if the alien dem-
onstrates that he or she did not receive 
notice or if the alien demonstrates that 
he or she was in federal or state cus-
tody and the failure to appear was 
through no fault of the alien. 

(B) A motion to reopen exclusion 
hearings on the basis that the Immi-
gration Judge improperly entered an 
order of exclusion in absentia must be 
supported by evidence that the alien 
had reasonable cause for his failure to 
appear. 

(C) The filing of a motion to reopen 
under paragraph (b)(4)(iii)(A) of this 
section shall stay the deportation of 
the alien pending decision on the mo-
tion and the adjudication of any prop-
erly filed administrative appeal. 

(D) The time and numerical limita-
tions set forth in paragraph (b)(1) of 
this section shall not apply to a motion 
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii)(A) of this 
section. 

(iv) Jointly filed motions. The time and 
numerical limitations set forth in 
paragraph (b)(1) of this section shall 
not apply to a motion to reopen agreed 
upon by all parties and jointly filed. 

(v) Exceptions to time and numerical 
limitations. The time and numerical 
limitations set forth in paragraph (b)(1) 
of this section shall not apply to a mo-
tion to reopen proceedings filed when 
each of the following circumstances is 
present, provided that a respondent 
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may file only one motion to reopen 
pursuant to this paragraph (b)(4): 

(A) A material change in fact or law 
underlying a removability ground or 
grounds specified in section 212 or 237 
of the Act occurred after the entry of 
an administratively final order that vi-
tiates all grounds of removability ap-
plicable to the alien; and 

(B) The movant exercised diligence in 
pursuing the motion to reopen. 

(vi) Asserted United States citizenship 
or nationality. The time limitations set 
forth in paragraph (b)(1) of this section 
shall not apply to a motion to reopen 
proceedings filed based on specific alle-
gations, supported by evidence, that 
the respondent is a United States cit-
izen or national. 

[52 FR 2936, Jan. 29, 1987, as amended at 55 
FR 30680, July 27, 1990. Redesignated at 57 FR 
11571, Apr. 6, 1992, as amended at 60 FR 34089, 
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR 
19976, May 3, 1996; 61 FR 21228, May 9, 1996; 62 
FR 10332, Mar. 6, 1997; 62 FR 15362, Apr. 1, 
1997; 62 FR 17048, Apr. 9, 1997; 64 FR 8487, Feb. 
19, 1999; 85 FR 81655, Dec. 16, 2020; 86 FR 70722, 
Dec. 13, 2021] 

§ 1003.24 Fees pertaining to matters 
within the jurisdiction of an immi-
gration judge. 

(a) Generally. All fees for the filing of 
motions and applications in connection 
with proceedings before the immigra-
tion judges are paid to the Department 
of Homeland Security in accordance 
with 8 CFR 103.7 and 8 CFR part 106, in-
cluding fees for applications published 
by the Executive Office for Immigra-
tion Review. The immigration court 
does not collect fees. 

(b) Motions to reopen or reconsider—(1) 
When a fee is required. Except as pro-
vided in paragraph (b)(2) of this sec-
tion, a filing fee prescribed in 8 CFR 
1103.7, or a fee waiver request pursuant 
to paragraph (d) of this section, is re-
quired in connection with the filing of 
a motion to reopen or a motion to re-
consider. 

(2) When a fee is not required. A filing 
fee is not required in the following in-
stances: 

(i) A motion to reopen that is based 
exclusively on an application for relief 
that does not require a fee; 

(ii) A motion to reconsider that is 
based exclusively on a prior applica-

tion for relief that did not require a 
fee; 

(iii) A motion filed while proceedings 
are already pending before the immi-
gration court; 

(iv) A motion requesting only a stay 
of removal, deportation, or exclusion; 

(v) A motion to reopen a deportation 
or removal order entered in absentia if 
the motion is filed pursuant to section 
242B(c)(3)(B) of the Act (8 U.S.C. 
1252b(c)(3)(B)), as it existed prior to 
April 1, 1997, or section 240(b)(5)(C)(ii) 
of the Act (8 U.S.C. 1229a(b)(5)(C)(ii)), 
as amended; 

(vi) Any motion filed by the Depart-
ment of Homeland Security; 

(vii) A motion that is agreed upon by 
all parties and is jointly filed; or 

(viii) A motion filed under a law, reg-
ulation, or directive that specifically 
does not require a filing fee. 

(c) Applications for relief—(1) When 
filed during proceedings. When an appli-
cation for relief is filed during the 
course of proceedings, the fee for that 
application must be paid in advance to 
the Department of Homeland Security 
in accordance with 8 CFR 103.7 and 8 
CFR part 106. The fee receipt must ac-
company the application when it is 
filed with the immigration court ex-
cept as provided by 8 CFR 1208.4(d)(3). 

(2) When submitted with a motion to re-
open. When a motion to reopen is based 
upon an application for relief, the fee 
for the motion to reopen shall be paid 
to the Department of Homeland Secu-
rity and the fee receipt shall accom-
pany the motion. Payment of the fee 
for the application for relief must be 
paid to the Department of Homeland 
Security within the time specified by 
the immigration judge. 

(d) Fee waivers. The immigration 
judge has the discretion to waive a fee 
for a motion or application for relief 
upon a showing that the filing party is 
unable to pay the fee. The request for 
a fee waiver must be accompanied by a 
properly executed affidavit or unsworn 
declaration made pursuant to 28 U.S.C. 
1746 substantiating the filing party’s 
inability to pay the fee. If the request 
for a fee waiver is denied, the applica-
tion or motion will not be deemed 
properly filed, provided the immigra-
tion judge grants 15 days to re-file the 
rejected document with the filing fee 
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or new fee waiver request and tolls any 
applicable filing deadline during the 15- 
day cure period. 

[69 FR 44906, July 28, 2004, as amended at 85 
FR 81750, Dec. 16, 2020; 85 FR 82793, Dec. 18, 
2020; 86 FR 70722, Dec. 13, 2021] 

§ 1003.25 Form of the proceeding. 

(a) Waiver of presence of the parties. 
The Immigration Judge may, for good 
cause, and consistent with section 
240(b) of the Act, waive the presence of 
the alien at a hearing when the alien is 
represented or when the alien is a 
minor child at least one of whose par-
ents or whose legal guardian is present. 
When it is impracticable by reason of 
an alien’s mental incompetency for the 
alien to be present, the presence of the 
alien may be waived provided that the 
alien is represented at the hearing by 
an attorney or legal representative, a 
near relative, legal guardian, or friend. 

(b) Stipulated request for order; waiver 
of hearing. An Immigration Judge may 
enter an order of deportation, exclu-
sion or removal stipulated to by the 
alien (or the alien’s representative) and 
the Service. The Immigration Judge 
may enter such an order without a 
hearing and in the absence of the par-
ties based on a review of the charging 
document, the written stipulation, and 
supporting documents, if any. If the 
alien is unrepresented, the Immigra-
tion Judge must determine that the 
alien’s waiver is voluntary, knowing, 
and intelligent. The stipulated request 
and required waivers shall be signed on 
behalf of the government and by the 
alien and his or her attorney or rep-
resentative, if any. The attorney or 
representative shall file a Notice of Ap-
pearance in accordance with 
§ 1003.16(b). A stipulated order shall 
constitute a conclusive determination 
of the alien’s deportability or remov-
ability from the United States. The 
stipulation shall include: 

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written; 

(2) A concession of deportability or 
inadmissibility as charged; 

(3) A statement that the alien makes 
no application for relief under the Act; 

(4) A designation of a country for de-
portation or removal under section 
241(b)(2)(A)(i) of the Act; 

(5) A concession to the introduction 
of the written stipulation of the alien 
as an exhibit to the Record of Pro-
ceeding; 

(6) A statement that the alien under-
stands the consequences of the stipu-
lated request and that the alien enters 
the request voluntarily, knowingly, 
and intelligently; 

(7) A statement that the alien will 
accept a written order for his or her de-
portation, exclusion or removal as a 
final disposition of the proceedings; 
and 

(8) A waiver of appeal of the written 
order of deportation or removal. 

(c) Telephonic or video hearings. An 
Immigration Judge may conduct hear-
ings through video conference to the 
same extent as he or she may conduct 
hearings in person. An Immigration 
Judge may also conduct a hearing 
through a telephone conference, but an 
evidentiary hearing on the merits may 
only be conducted through a telephone 
conference with the consent of the 
alien involved after the alien has been 
advised of the right to proceed in per-
son or, where available, through a 
video conference, except that credible 
fear determinations may be reviewed 
by the Immigration Judge through a 
telephone conference without the con-
sent of the alien. 

[62 FR 10334, Mar. 6, 1997] 

§ 1003.26 In absentia hearings. 

(a) In any exclusion proceeding be-
fore an Immigration Judge in which 
the applicant fails to appear, the Immi-
gration Judge shall conduct an in 
absentia hearing if the Immigration 
Judge is satisfied that notice of the 
time and place of the proceeding was 
provided to the applicant on the record 
at a prior hearing or by written notice 
to the applicant or to the applicant’s 
counsel of record on the charging docu-
ment or at the most recent address in 
the Record of Proceeding. 

(b) In any deportation proceeding be-
fore an Immigration Judge in which 
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The 
Service establishes by clear, unequivo-
cal and convincing evidence that the 
respondent is deportable; and (2) the 
Immigration Judge is satisfied that 
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written notice of the time and place of 
the proceedings and written notice of 
the consequences of failure to appear, 
as set forth in section 242B(c) of the 
Act (8 U.S.C. 1252b(c)), were provided to 
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail. 

(c) In any removal proceeding before 
an Immigration Judge in which the 
alien fails to appear, the Immigration 
Judge shall order the alien removed in 
absentia if: 

(1) The Service establishes by clear, 
unequivocal, and convincing evidence 
that the alien is removable; and 

(2) The Service establishes by clear, 
unequivocal, and convincing evidence 
that written notice of the time and 
place of proceedings and written notice 
of the consequences of failure to appear 
were provided to the alien or the 
alien’s counsel of record. 

(d) Written notice to the alien shall 
be considered sufficient for purposes of 
this section if it was provided at the 
most recent address provided by the 
alien. If the respondent fails to provide 
his or her address as required under 
§ 1003.15(d), no written notice shall be 
required for an Immigration Judge to 
proceed with an in absentia hearing. 
This paragraph shall not apply in the 
event that the Immigration Judge 
waives the appearance of an alien 
under § 1003.25. 

[59 FR 1899, Jan. 13, 1994, as amended at 62 
FR 10334, Mar. 6, 1997; 62 FR 15362, Apr. 1, 
1997] 

§ 1003.27 Public access to hearings. 

All hearings, other than exclusion 
hearings, shall be open to the public 
except that: 

(a) Depending upon physical facili-
ties, the Immigration Judge may place 
reasonable limitations upon the num-
ber in attendance at any one time with 
priority being given to the press over 
the general public; 

(b) For the purpose of protecting wit-
nesses, parties, or the public interest, 
the Immigration Judge may limit at-
tendance or hold a closed hearing. 

(c) In any proceeding before an Immi-
gration Judge concerning an abused 
alien spouse, the hearing and the 
Record of Proceeding shall be closed to 

the public unless the abused spouse 
agrees that the hearing and the Record 
of Proceeding shall be open to the pub-
lic. In any proceeding before an Immi-
gration Judge concerning an abused 
alien child, the hearing and the Record 
of Proceeding shall be closed to the 
public. 

(d) Proceedings before an Immigra-
tion Judge shall be closed to the public 
if information subject to a protective 
order under § 1003.46, which has been 
filed under seal pursuant to § 1003.31(d), 
may be considered. 

[52 FR 2936, Jan. 29, 1987. Redesignated and 
amended at 57 FR 11571, 11572, Apr. 6, 1992; 62 
FR 10334, Mar. 6, 1997; 67 FR 36802, May 28, 
2002] 

§ 1003.28 Recording equipment. 

The only recording equipment per-
mitted in the proceeding will be the 
equipment used by the Immigration 
Judge to create the official record. No 
other photographic, video, electronic, 
or similar recording device will be per-
mitted to record any part of the pro-
ceeding. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992] 

§ 1003.29 Continuances. 

The immigration judge may grant a 
motion for continuance for good cause 
shown, provided that nothing in this 
section shall authorize a continuance 
that causes the adjudication of an asy-
lum application to exceed 180 days in 
the absence of exceptional cir-
cumstances, consistent with section 
208(d)(5)(A)(iii) of the Act and 
§ 1003.10(b). 

[85 FR 81750, Dec. 16, 2020] 

§ 1003.30 Additional charges in depor-
tation or removal hearings. 

At any time during deportation or re-
moval proceedings, additional or sub-
stituted charges of deportability and/or 
factual allegations may be lodged by 
the Service in writing. The alien shall 
be served with a copy of these addi-
tional charges and/or allegations and 
the Immigration Judge shall read them 
to the alien. The Immigration Judge 
shall advise the alien, if he or she is 
not represented by counsel, that the 
alien may be so represented. The alien 
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may be given a reasonable continuance 
to respond to the additional factual al-
legations and charges. Thereafter, the 
provision of § 1240.10(b) of this chapter 
relating to pleading shall apply to the 
additional factual allegations and 
charges. 

[62 FR 10335, Mar. 6, 1997] 

§ 1003.31 Filing documents and appli-
cations. 

This section applies to the filing of 
all documents, including motions and 
applications, before the immigration 
courts. 

(a) Filing parties. DHS and all attor-
neys and accredited representatives of 
record for persons appearing before the 
immigration courts are required to 
electronically file all documents, in-
cluding charging documents, with the 
immigration courts through EOIR’s 
electronic filing application in all 
cases eligible for electronic filing. Al-
though not required, unrepresented re-
spondents or applicants; reputable indi-
viduals and accredited officials who are 
representatives of record; other author-
ized individuals; and practitioners fil-
ing an EOIR–61, may electronically file 
documents with the immigration 
courts through EOIR’s electronic filing 
application in cases eligible for elec-
tronic filing. An unrepresented re-
spondent or applicant; reputable indi-
vidual; accredited official; other au-
thorized individual; or practitioner fil-
ing an EOIR–61, who elects to use 
EOIR’s electronic filing application 
shall be required to register with EOIR 
as a condition of using that applica-
tion. If a party not required to file 
electronically opts to use EOIR’s elec-
tronic filing application for a case, the 
individual must electronically file all 
documents with the immigration 
courts for that case unless an immigra-
tion judge, only upon a motion filed by 
the individual with good cause shown, 
grants leave to opt out of using the 
electronic filing application. Such an 
individual who has been granted leave 
to opt out of using EOIR’s electronic 
filing application for a case may not 
subsequently opt in to use that appli-
cation for the same case. 

(b) Filing requirements. If EOIR’s elec-
tronic filing application is unavailable 
due to an unplanned system outage on 

the last day for filing in a specific case, 
then the filing deadline will be ex-
tended to the first day that the elec-
tronic filing application becomes ac-
cessible that is not a Saturday, Sun-
day, or legal holiday. For planned sys-
tem outages, parties must electroni-
cally file documents during system 
availability within the applicable filing 
deadline or paper file documents with-
in the applicable filing deadline. EOIR 
will issue public communications for 
planned system outages ahead of the 
scheduled outage. Any planned system 
outage announced five or fewer busi-
ness days prior to the start of the out-
age will be treated as an unplanned 
outage. In all other situations in cases 
eligible for electronic filing, an immi-
gration judge retains the discretion to 
accept paper filings in all cases. 

(c) Originals. Parties must make the 
originals of all filed documents avail-
able upon request to the immigration 
court or the opposing party for review. 

(d) Classified information. Notwith-
standing any other provision of this 
chapter, classified information is never 
allowed to be electronically filed. 

(e) Sealed medical documents. Notwith-
standing any other provision of this 
chapter, parties are not permitted to 
file electronically any sealed medical 
documents. 

(f) Where to file. All documents that 
are to be considered in a proceeding be-
fore an immigration judge must be 
filed with the immigration court hav-
ing administrative control over the 
Record of Proceeding. 

(g) Fees. Except as provided in 
§ 1240.11(f) of this chapter, all docu-
ments or applications filed with the 
immigration courts requiring the pay-
ment of a fee must be accompanied by 
a fee receipt from DHS, alternate proof 
of payment consistent with 
§ 1103.7(a)(3) of this chapter, or a fee 
waiver request pursuant to § 1103.7(c). 
Except as provided in § 1003.8, any fee 
relating to immigration judge pro-
ceedings shall be paid to, and accepted 
by, any DHS office authorized to ac-
cept fees for other purposes pursuant 
to § 1103.7(a). 

(h) Filing deadlines. The immigration 
judge may set and extend time limits 
for the filing of applications and re-
lated documents and responses thereto, 
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if any. If an application or document is 
not filed within the time set by the im-
migration judge, the opportunity to 
file that application or document shall 
be deemed waived. 

(i) Filing under seal. DHS may file 
documents under seal by including a 
cover sheet identifying the contents of 
the submission as containing informa-
tion which is being filed under seal. 
Documents filed under seal shall only 
be examined by persons with author-
ized access to the administrative 
record. 

(j) Signatures. All documents filed 
with the immigration courts that re-
quire a signature must have an origi-
nal, handwritten ink signature, an 
encrypted digital signature, or an elec-
tronic signature. Electronic filings sub-
mitted through EOIR’s electronic filing 
application that require the user’s sig-
nature may have a conformed signa-
ture. This paragraph is subject to the 
requirements of the application or doc-
ument being submitted. 

[86 FR 70722, Dec. 13, 2021] 

§ 1003.32 Service and size of docu-
ments. 

The service of filings with the immi-
gration courts depends on whether the 
documents are filed through EOIR’s 
electronic filing application or in 
paper. 

(a) Service of electronic filings. If all 
parties are using EOIR’s electronic fil-
ing application in a specific case, the 
parties do not need to serve a docu-
ment that is filed through EOIR’s elec-
tronic filing application on the oppos-
ing party. If all parties are using 
EOIR’s electronic filing application in 
a specific case, EOIR’s electronic filing 
application will effectuate service by 
providing a notification of all elec-
tronically filed documents on all par-
ties. Upon successful upload by one of 
the parties, EOIR will email a notifica-
tion to the email addresses provided in 
paragraph (b) of this section. If one or 
more parties are not filing through 
EOIR’s electronic filing application in 
a specific case, the parties must follow 
the service procedures in paragraph (c) 
of this section. 

(b) Valid email address. Use of EOIR’s 
electronic filing application requires a 
valid email address for electronic serv-

ice. The immigration courts will use 

the email address provided through 

eRegistry for electronic service on par-

ticipating parties. Users must imme-

diately update their eRegistry account 

if their email address changes. Rep-

resentatives must additionally file a 

new Form EOIR–28 with the immigra-

tion court if their email address 

changes. EOIR will consider service 

completed when the electronic notifi-

cation is delivered to the last email ad-

dress on file provided by the user. 

(c) Service of paper filings. If elec-

tronic filing is not being used in a par-

ticular case, the party filing with the 

immigration court must serve a copy 

of the filing on the opposing party and 

include a certificate of service showing 

service on the opposing party with 

their filing. The immigration judge 

will not consider any documents or ap-

plications that do not contain a certifi-

cate of service unless service is made 

on the record during a hearing. 

(d) Size and format of documents. Un-

less otherwise permitted by the immi-

gration judge, all written material pre-

sented to immigration judges including 

offers of evidence, correspondence, 

briefs, memoranda, or other documents 

must be submitted on 81⁄2″ x 11″ size 

pages, whether filed electronically or 

in paper. The immigration judge may 

require that exhibits and other written 

material presented be indexed, pagi-

nated, and that a table of contents be 

provided. 

[86 FR 70723, Dec. 13, 2021] 

§ 1003.33 Translation of documents. 

Any foreign language document of-

fered by a party in a proceeding shall 

be accompanied by an English language 

translation and a certification signed 

by the translator that must be printed 

legibly or typed. Such certification 

must include a statement that the 

translator is competent to translate 

the document, and that the translation 

is true and accurate to the best of the 

translator’s abilities. 

[59 FR 1900, Jan. 13, 1994] 
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§ 1003.34 Testimony. 

Testimony of witnesses appearing at 
the hearing shall be under oath or af-
firmation. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 

FR 11571, Apr. 6, 1992] 

§ 1003.35 Depositions and subpoenas. 

(a) Depositions. If an Immigration 
Judge is satisfied that a witness is not 
reasonably available at the place of 
hearing and that said witness’ testi-
mony or other evidence is essential, 
the Immigration Judge may order the 
taking of deposition either at his or 
her own instance or upon application of 
a party. Such order shall designate the 
official by whom the deposition shall 
be taken, may prescribe and limit the 
content, scope, or manner of taking the 
deposition, and may direct the produc-
tion of documentary evidence. 

(b) Subpoenas issued subsequent to com-
mencement of proceedings—(1) General. 
In any proceeding before an Immigra-
tion Judge, other than under 8 CFR 
part 335, the Immigration Judge shall 
have exclusive jurisdiction to issue 
subpoenas requiring the attendance of 
witnesses or for the production of 
books, papers and other documentary 
evidence, or both. An Immigration 
Judge may issue a subpoena upon his 
or her own volition or upon application 
of the Service or the alien. 

(2) Application for subpoena. A party 
applying for a subpoena shall be re-
quired, as a condition precedent to its 
issuance, to state in writing or at the 
proceeding, what he or she expects to 
prove by such witnesses or documen-
tary evidence, and to show affirma-
tively that he or she has made diligent 
effort, without success, to produce the 
same. 

(3) Issuance of subpoena. Upon being 
satisfied that a witness will not appear 
and testify or produce documentary 
evidence and that the witness’ evidence 
is essential, the Immigration Judge 
shall issue a subpoena. The subpoena 
shall state the title of the proceeding 
and shall command the person to whom 
it is directed to attend and to give tes-
timony at a time and place specified. 
The subpoena may also command the 
person to whom it is directed to 

produce the books, papers, or docu-
ments specified in the subpoena. 

(4) Appearance of witness. If the wit-
ness is at a distance of more than 100 
miles from the place of the proceeding, 
the subpoena shall provide for the wit-
ness’ appearance at the Immigration 
Court nearest to the witness to respond 
to oral or written interrogatories, un-
less there is no objection by any party 
to the witness’ appearance at the pro-
ceeding. 

(5) Service. A subpoena issued under 
this section may be served by any per-
son over 18 years of age not a party to 
the case. 

(6) Invoking aid of court. If a witness 
neglects or refuses to appear and tes-
tify as directed by the subpoena served 
upon him or her in accordance with the 
provisions of this section, the Immigra-
tion Judge issuing the subpoena shall 
request the United States Attorney for 
the district in which the subpoena was 
issued to report such neglect or refusal 
to the United States District Court and 
to request such court to issue an order 
requiring the witness to appear and 
testify and to produce the books, pa-
pers or documents designated in the 
subpoena. 

[62 FR 10335, Mar. 6, 1997] 

§ 1003.36 Record of proceeding. 

The Immigration Court shall create 
and control the Record of Proceeding. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992, as amended at 60 FR 
34089, June 30, 1995] 

§ 1003.37 Decisions. 

(a) A decision of the immigration 
judge may be rendered orally or in 
writing. If the decision is oral, it shall 
be stated by the immigration judge in 
the presence of the parties and a 
memorandum summarizing the oral de-
cision shall be served on the parties. If 
the decision is in writing, it shall be 
served on the parties by personal serv-
ice, mail, or electronic notification. 

(b) A written copy of the decision 
will not be sent to an alien who has 
failed to provide a written record of an 
address. 

[57 FR 11573, Apr. 6, 1992, as amended at 59 
FR 1900, Jan. 13, 1994; 86 FR 70723, Dec. 13, 
2021] 
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§ 1003.38 Appeals. 

(a) Decisions of Immigration Judges 
may be appealed to the Board of Immi-
gration Appeals as authorized by 8 CFR 
3.1(b). 

(b) The Notice of Appeal from a Deci-
sion of an Immigration Judge (Form 
EOIR–26) shall be filed directly with 
the Board of Immigration Appeals 
within 30 calendar days after the stat-
ing of an immigration judge’s oral de-
cision or the mailing or electronic no-
tification of an immigration judge’s 
written decision. If the final date for 
filing falls on a Saturday, Sunday, or 
legal holiday, this appeal time shall be 
extended to the next business day. A 
Notice of Appeal (Form EOIR–26) may 
not be filed by any party who has 
waived appeal. 

(c) The date of filing of the Notice of 
Appeal (Form EOIR–26) shall be the 
date the Notice is received by the 
Board. 

(d) A Notice of Appeal (Form EOIR– 
26) must be accompanied by the appro-
priate fee or by an Appeal Fee Waiver 
Request (Form EOIR–26A). If the fee is 
not paid or the Appeal Fee Waiver Re-
quest (Form EOIR–26A) is not filed 
within the specified time period indi-
cated in paragraph (b) of this section, 
the appeal will not be deemed properly 
filed and the decision of the Immigra-
tion Judge shall be final to the same 
extent as though no appeal had been 
taken. 

(e) Within five working days of any 
change of address, an alien must pro-
vide written notice of the change of ad-
dress on Form EOIR–33 to the Board. 
Where a party is represented, the rep-
resentative should also provide to the 
Board written notice of any change in 
the representative’s business mailing 
address. 

(f) Briefs may be filed by both parties 
pursuant to 8 CFR 3.3(c). 

(g) In proceedings before the Board 
on behalf of a respondent, a practi-
tioner must enter an appearance using 
Form EOIR–27 or Form EOIR–60. 

(1) Entering an appearance using Form 
EOIR–27. In proceedings before the 
Board, in order to become the practi-
tioner of record, which authorizes and 
requires the practitioner to appear be-
fore the Board on behalf of the respond-
ent, file all documents on behalf of the 

respondent, and accept service of proc-
ess of all documents filed in the pro-
ceedings, a practitioner must enter an 
appearance using Form EOIR–27. 

(i) Filing Form EOIR–27. The practi-
tioner must file a copy of the Form 
EOIR–27 with the Board and serve a 
copy on DHS as required by 8 CFR 
1003.32. The practitioner must file and 
serve a Form EOIR–27 even if the prac-
titioner has previously filed a separate 
Notice of Entry of Appearance with 
DHS for appearances before DHS or a 
Form EOIR–28 with the immigration 
court, or has previously entered a lim-
ited appearance using a Form EOIR–60 
in connection with document assist-
ance under paragraph (g)(2) of this sec-
tion. 

(ii) Effect of filing Form EOIR–27. A 
practitioner who enters an appearance 
using Form EOIR–27 is the practitioner 
of record and must appear before the 
Board on behalf of the respondent, file 
all documents on behalf of the respond-
ent, and accept service of process of all 
documents filed in the proceedings, 
consistent with 8 CFR 1292.5. Filing a 
Form EOIR–27 provides the practi-
tioner with access to the record of pro-
ceedings during the course of pro-
ceedings. A respondent shall be consid-
ered represented for the proceedings in 
which a Form EOIR–27 has been filed. 

(iii) Withdrawal or substitution. A 
practitioner who enters an appearance 
on behalf of a respondent before the 
Board by filing a Form EOIR–27 re-
mains the practitioner of record unless 
the Board permits withdrawal or sub-
stitution during proceedings only upon 
written motion submitted without fee. 

(2) Entering a limited appearance for 
document assistance using Form EOIR–60. 
A practitioner who provides assistance 
to a pro se respondent with the draft-
ing, completion, or filling in of blank 
spaces of a motion, brief, form, or 
other specific document or set of docu-
ments intended to be filed with the 
Board, regardless of whether such as-
sistance is considered ‘‘practice’’ or 
‘‘preparation’’ as defined in § 1001.1, 
must disclose such limited assistance 
to the Board using Form EOIR–60, un-
less pursuant to paragraph (g)(1) the 
practitioner has filed a Form EOIR–27 
to become the practitioner of record. 
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(i) Filing Form EOIR–60. A Form 

EOIR–60 must not be filed as a stand-

alone document. The single Form 

EOIR–60 must be filed with the Board 

at the same time as the document or 

set of documents with which the prac-

titioner assisted. Any subsequent filing 

of a document or set of documents with 

which a practitioner assisted must be 

accompanied by a new Form EOIR–60. 

(ii) Effect of Filing Form EOIR–60. A 

practitioner who enters a limited ap-

pearance using Form EOIR–60 is not 

the practitioner of record, is not re-

quired to appear before the Board, and 

is not required to submit a motion to 

withdraw or substitute. The submis-

sion of a Form EOIR–60 does not create 

additional ongoing obligations between 

the practitioner, the respondent, and 

EOIR. An appearance through Form 

EOIR–60 does not provide the practi-

tioner with access to the record of pro-

ceedings. A respondent who received 

assistance pursuant to this paragraph 

is not represented, remains pro se, and 

is subject to service of process of all 

documents filed in the proceedings, 

consistent with 8 CFR 1292.5. 

(3) Completing an appearance form, 
proof of qualification, disclosure require-
ments, and identification. The practi-

tioner must properly complete and sign 

any Form EOIR–27 or Form EOIR–60, as 

required by the form instructions. A 

practitioner’s personal appearance or 

signature on the Form EOIR–27 or 

Form EOIR–60 constitutes a represen-

tation that the person is authorized 

and qualified to appear as a practi-

tioner in accordance with 8 CFR 1292.1. 

Further proof that the practitioner 

meets the qualifications of a practi-

tioner as defined in 8 CFR 1292.1 may 

be required. The completion of a Form 

EOIR–27 or Form EOIR–60 in connec-

tion with an application or form that 

requires disclosure of the preparer does 

not relieve a practitioner from com-

plying with the particular disclosure 

requirements of the application or 

form. Notwithstanding the filing of a 

Form EOIR–27 or Form EOIR–60, the 

practitioner must identify themselves 

by name, accompanied by their signa-

ture, on any document filed or in-

tended to be filed with the Board pur-

suant to an appearance under para-
graph (g)(1) or (2) of this section. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992, as amended at 60 FR 
34089, June 30, 1995; 61 FR 18908, Apr. 29, 1996; 
86 FR 70723, Dec. 13, 2021; 87 FR 56258, Sept. 
14, 2022] 

§ 1003.39 Finality of decision. 

Except when certified to the Board, 
the decision of the Immigration Judge 
becomes final upon waiver of appeal or 
upon expiration of the time to appeal if 
no appeal is taken whichever occurs 
first. 

[52 FR 2936, Jan. 29, 1987. Redesignated and 
amended at 57 FR 11571, 11573, Apr. 6, 1992] 

§ 1003.40 Local operating procedures. 

An Immigration Court having admin-
istrative control over Records of Pro-
ceedings may establish local operating 
procedures, provided that: 

(a) Such operating procedure(s) shall 
not be inconsistent with any provision 
of this chapter; 

(b) A majority of the judges of the 
local Immigration Court shall concur 
in writing therein; and 

(c) The Chief Immigration Judge has 
approved the proposed operating proce-
dure(s) in writing. 

[52 FR 2936, Jan. 29, 1987. Redesignated at 57 
FR 11571, Apr. 6, 1992, as amended at 60 FR 
34090, June 30, 1995] 

§ 1003.41 Evidence of criminal convic-
tion. 

In any proceeding before an Immigra-
tion Judge, 

(a) Any of the following documents 
or records shall be admissible as evi-
dence in proving a criminal conviction: 

(1) A record of judgment and convic-
tion; 

(2) A record of plea, verdict and sen-
tence; 

(3) A docket entry from court records 
that indicates the existence of a con-
viction; 

(4) Minutes of a court proceeding or a 
transcript of a hearing that indicates 
the existence of a conviction; 

(5) An abstract of a record of convic-
tion prepared by the court in which the 
conviction was entered, or by a state 
official associated with the state’s re-
pository of criminal justice records, 
that indicates the following: The 
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charge or section of law violated, the 
disposition of the case, the existence 
and date of conviction, and the sen-
tence; 

(6) Any document or record prepared 
by, or under the direction of, the court 
in which the conviction was entered 
that indicates the existence of a con-
viction. 

(b) Any document or record of the 
types specified in paragraph (a) of this 
section may be submitted if it complies 
with the requirement of § 287.6(a) of 
this chapter, or a copy of any such doc-
ument or record may be submitted if it 
is attested in writing by an immigra-
tion officer to be a true and correct 
copy of the original. 

(c) Any record of conviction or ab-
stract that has been submitted by elec-
tronic means to the Service from a 
state or court shall be admissible as 
evidence to prove a criminal conviction 
if it: 

(1) Is certified by a state official as-
sociated with the state’s repository of 
criminal justice records as an official 
record from its repository or by a court 
official from the court in which convic-
tion was entered as an official record 
from its repository. Such certification 
may be by means of a computer-gen-
erated signature and statement of au-
thenticity; and, 

(2) Is certified in writing by a Service 
official as having been received elec-
tronically from the state’s record re-
pository or the court’s record reposi-
tory. 

(d) Any other evidence that reason-
ably indicates the existence of a crimi-
nal conviction may be admissible as 
evidence thereof. 

[58 FR 38953, July 21, 1993] 

§ 1003.42 Review of credible fear deter-
minations. 

(a) Referral. Jurisdiction for an immi-
gration judge to review a negative fear 
determination by an asylum officer 
pursuant to section 235(b)(1)(B) of the 
Act shall commence with the filing by 
DHS of the Notice of Referral to Immi-
gration Judge. DHS shall also file with 
the notice of referral a copy of the 
written record of determination as de-
fined in section 235(b)(1)(B)(iii)(II) of 
the Act, including a copy of the alien’s 
written request for review, if any. 

(b) Record of proceeding. The Immi-

gration Court shall create a Record of 

Proceeding for a review of a negative 

fear determination. This record shall 

not be merged with any later pro-

ceeding involving the same alien. 

(c) Procedures and evidence. The Im-

migration Judge may receive into evi-

dence any oral or written statement 

which is material and relevant to any 

issue in the review. The testimony of 

the alien shall be under oath or affir-

mation administered by the Immigra-

tion Judge. If an interpreter is nec-

essary, one will be provided by the Im-

migration Court. The Immigration 

Judge shall determine whether the re-

view shall be in person, or through tel-

ephonic or video connection (where 

available). The alien may consult with 

a person or persons of the alien’s 

choosing prior to the review. 

(d) Standard of review. (1) The immi-

gration judge shall make a de novo de-

termination as to whether there is a 

significant possibility, taking into ac-

count the credibility of the statements 

made by the alien in support of the 

alien’s claim, and such other facts as 

are known to the immigration judge, 

that the alien could establish eligi-

bility for asylum under section 208 of 

the Act or withholding of removal 

under section 241(b)(3)(B) of the Act or 

deferral of removal under the Conven-

tion Against Torture. 

(2) If the alien is determined to be an 

alien described in 8 CFR208.13(c)(3) or 8 

CFR 1208.13(c)(3) and is determined to 

lack a reasonable possibility of perse-

cution or torture under 8 CFR 

208.30(e)(5)(ii), the Immigration Judge 

shall first review de novo the deter-

mination that the alien is described in 

8 CFR 208.13(c)(3) or 8 CFR 1208.13(c)(3) 

prior to any further review of the asy-

lum officer’s negative fear determina-

tion. 

(3) If the alien is determined to be an 
alien described in 8 CFR 208.13(c)(4) or 
8 CFR 1208.13(c)(4) and is determined to 
lack a reasonable possibility of perse-
cution or torture under 8 CFR 
208.30(e)(5)(iii), the immigration judge 
shall first review de novo the deter-
mination that the alien is described in 
8 CFR 208.13(c)(4) or 8 CFR 1208.13(c)(4) 
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prior to any further review of the asy-
lum officer’s negative fear determina-
tion. 

(e) Timing. The immigration judge 
shall conclude the review to the max-
imum extent practicable within 24 
hours, but in no case later than 7 days 
after the date the supervisory asylum 
officer has approved the asylum offi-
cer’s negative credible fear determina-
tion issued on the Record of Negative 
Credible Fear Finding and Request for 
Review. 

(f) Decision. (1) The decision of the 
immigration judge shall be rendered in 
accordance with the provisions of 8 
CFR 1208.30(g)(2). In reviewing the neg-
ative fear determination by DHS, the 
immigration judge shall apply relevant 
precedent issued by the Board of Immi-
gration Appeals, the Attorney General, 
the Federal circuit court of appeals 
having jurisdiction over the immigra-
tion court where the Request for Re-
view is filed, and the Supreme Court. 

(2) No appeal shall lie from a review 
of a negative fear determination made 
by an Immigration Judge, but the At-
torney General, in the Attorney Gen-
eral’s sole and unreviewable discretion, 
may direct that the Immigration Judge 
refer a case for the Attorney General’s 
review following the Immigration 
Judge’s review of a negative fear deter-
mination. 

(3) In any case the Attorney General 
decides, the Attorney General’s deci-
sion shall be stated in writing and shall 
be transmitted to the Board for trans-
mittal and service as provided in 8 CFR 
1003.1(f). Such decision by the Attorney 
General may be designated as prece-
dent as provided in 8 CFR 1003.1(g). 

(g) Custody. An immigration judge 
shall have no authority to review an 
alien’s custody status in the course of 
a review of a negative fear determina-
tion made by DHS. 

(h) Asylum cooperative agreement—(1) 
Arriving alien. An immigration judge 
has no jurisdiction to review a deter-
mination by an asylum officer that an 
arriving alien is not eligible to apply 
for asylum pursuant to the 2002 U.S.- 
Canada Agreement formed under sec-
tion 208(a)(2)(A) of the Act and should 
be returned to Canada to pursue his or 
her claims for asylum or other protec-
tion under the laws of Canada. See 8 

CFR 208.30(e)(6). However, in any case 

where an asylum officer has found that 

an arriving alien qualifies for an excep-

tion to that Agreement, an immigra-

tion judge does have jurisdiction to re-

view a negative fear finding made 

thereafter by the asylum officer as pro-

vided in this section. 

(2) Aliens in transit. An immigration 

judge has no jurisdiction to review any 

determination by DHS that an alien 

being removed from Canada in transit 

through the United States should be 

returned to Canada to pursue asylum 

claims under Canadian law, under the 

terms of the 2002 U.S.-Canada Agree-

ment. 

(3) Applicants for admission. An immi-

gration judge has no jurisdiction to re-

view a determination by an asylum of-

ficer that an alien is not eligible to 

apply for asylum pursuant to a bilat-

eral or multilateral agreement with a 

third country under section 208(a)(2)(A) 

of the Act and should be removed to 

the third country to pursue his or her 

claims for asylum or other protection 

under the laws of that country. See 8 

CFR 208.30(e)(7). However, if the asy-

lum officer has determined that the 

alien may not or should not be re-

moved to a third country under section 

208(a)(2)(A) of the Act and subsequently 

makes a negative fear determination, 

an immigration judge has jurisdiction 

to review the negative fear finding as 

provided in this section. 

(4) Aliens in transit through the United 

States from countries other than Canada. 

An immigration judge has no jurisdic-

tion to review any determination by 

DHS that an alien being removed from 

a receiving country in transit through 

the United States should be returned 

to pursue asylum claims under the re-

ceiving country’s law, under the terms 

of the applicable cooperative agree-

ment. See 8 CFR 208.30(e)(7). 

(i) Severability. The provisions of part 

1003 are separate and severable from 

one another. In the event that any pro-

vision in part 1003 is stayed, enjoined, 

not implemented, or otherwise held in-

valid, the remaining provisions shall 

nevertheless be implemented as an 
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independent rule and continue in ef-
fect. 

[62 FR 10335, Mar. 6, 1997, as amended at 64 
FR 8487, Feb. 19, 1999; 69 FR 69496, Nov. 29, 
2004; 83 FR 55952, Nov. 9, 2018; 84 FR 33844, 
July 16, 2019; 84 FR 64009, Nov. 19, 2019; 85 FR 
80393, Dec. 11, 2020; 87 FR 18220, Mar. 29, 2022] 

EFFECTIVE DATE NOTE: At 85 FR 84196, Dec. 
23, 2020, § 1003.42 was amended by revising 
paragraph (d)(1), effective Jan. 22, 2021. The 
amendment to § 1003.42 was delayed until 
Mar. 22, 2021, at 86 FR 6847, Jan. 25, 2021, fur-
ther delayed until Dec. 31, 2021, at 86 FR 
15076, Mar. 22, 2021, further delayed until Dec. 
31, 2022, at 86 FR 73615, Dec. 28, 2021, and fur-
ther delayed until Dec. 31, 2024, at 87 FR 
79789, Dec. 28, 2022. For the convenience of 
the user, the revised text is set forth as fol-
lows: 

§ 1003.42 Review of credible fear determina-
tion. 

* * * * * 

(d) * * * 

(1) The immigration judge shall make a de 
novo determination as to whether there is a 
significant possibility, taking into account 
the credibility of the statements made by 
the alien in support of the alien’s claim, 
whether the alien is subject to any manda-
tory bars to applying for asylum or being eli-
gible for asylum under section 208(a)(2)(B)– 
(D) and (b)(2) of the Act, including any bars 
established by regulation under section 
208(b)(2)(C) of the Act, and such other facts 
as are known to the immigration judge, that 
the alien could establish his or her ability to 
apply for or be granted asylum under section 
208 of the Act. The immigration judge shall 
make a de novo determination as to whether 
there is a reasonable possibility, taking into 
account the credibility of the statements 
made by the alien in support of the alien’s 
claim, whether the alien is subject to any 
mandatory bars to eligibility for withholding 
of removal under section 241(b)(3)(B) of the 
Act, and such other facts as are known to 
the immigration judge, that the alien would 
be persecuted on account of his or her race, 
religion, nationality, membership in a par-
ticular social group, or political opinion in 
the country of removal, consistent with the 
criteria in 8 CFR 1208.16(b). The immigration 
judge shall also make de novo determina-
tions as to whether there is a reasonable pos-
sibility that the alien would be tortured in 
the country of removal and whether it is 
more likely than not that the alien would be 
tortured in the country of removal, in both 
instances taking into account the credibility 
of the statements made by the alien in sup-
port of the alien’s claim and such other facts 
as are known to the immigration judge, con-

sistent with the criteria in 8 CFR 1208.16(c), 
8 CFR 1208.17, and 8 CFR 1208.18. 

* * * * * 

§ 1003.43 Motions to reopen for sus-
pension of deportation and can-
cellation of removal pursuant to 
section 203(c) of NACARA and sec-
tion 1505(c) of the LIFE Act Amend-
ments. 

(a) Standard for Adjudication. Except 
as provided in this section, a motion to 
reopen proceedings under section 309(g) 
or (h) of the Illegal Immigration Re-
form and Immigrant Responsibility 
Act (Pub. L. 104–208) (IIRIRA), as 
amended by section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (Pub. L. 105–100) 
(NACARA) and by section 1505(c) of the 
Legal Immigration Family Equity Act 
Amendments (Pub. L. 106–554) (LIFE 
Act Amendments), respectively, will be 
adjudicated under applicable statutes 
and regulations governing motions to 
reopen. 

(b) Aliens eligible to reopen proceedings 
under section 203 of NACARA. A motion 
to reopen proceedings to apply for sus-
pension of deportation or cancellation 
of removal under the special rules of 
section 309(g) of IIRIRA, as amended by 
section 203(c) of NACARA, must estab-
lish that the alien: 

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former 
section 244(a) of the Act (as in effect 
prior to April 1, 1997) or the special rule 
for cancellation of removal pursuant to 
section 309(f) of IIRIRA, as amended by 
section 203(b) of NACARA; 

(2) Was or would be ineligible: 

(i) For suspension of deportation by 
operation of section 309(c)(5) of IIRIRA 
(as in effect prior to November 19, 1997); 
or 

(ii) For cancellation of removal pur-
suant to section 240A of the Act, but 
for operation of section 309(f) of 
IIRIRA, as amended by section 203(b) of 
NACARA; 

(3) Has not been convicted at any 
time of an aggravated felony; and 

(4) Is within one of the six classes of 
aliens described in paragraphs (d)(1) 
through (d)(6) of this section. 

(c) Aliens eligible to reopen proceedings 
under section 1505(c) of the LIFE Act 
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Amendments. A motion to reopen pro-
ceedings to apply for suspension of de-
portation or cancellation of removal 
under the special rules of section 309(h) 
of IIRIRA, as amended by section 
1505(c) of the LIFE Act Amendments, 
must establish that the alien: 

(1) Is prima facie eligible for suspen-
sion of deportation pursuant to former 
section 244(a) of the Act (as in effect 
prior to April 1, 1997) or cancellation of 
removal pursuant to section 240A(b) of 
the Act and section 309(f) of IIRIRA, as 
amended by section 203(b) of NACARA; 

(2) Was or would be ineligible, by op-
eration of section 241(a)(5) of the Act, 
for suspension of deportation pursuant 
to former section 244(a) of the Act (as 
in effect prior to April 1, 1997) or can-
cellation of removal pursuant to sec-
tion 240A(b) of the Act and section 
309(f) of IIRIRA, as amended by section 
203(b) of NACARA, but for enactment 
of section 1505(c) of the LIFE Act 
Amendments; 

(3) Has not been convicted at any 
time of an aggravated felony; and 

(4) Is within one of the eight classes 
of aliens described in paragraph (d) of 
this section. 

(d) Classes of Eligible Aliens—(1) Class 
1. A national of El Salvador who: 

(i) First entered the United States on 
or before September 19, 1990; 

(ii) Registered for benefits pursuant 
to the settlement agreement in Amer-
ican Baptist Churches, et al. v. 
Thornburgh, 760 F. Supp. 796 (N.D. Cal. 
1991) (ABC) on or before October 31, 
1991, or applied for Temporary Pro-
tected Status (TPS) on or before Octo-
ber 31, 1991; and 

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry. 

(2) Class 2. A national of Guatemala 
who: 

(i) First entered the United States on 
or before October 1, 1990; 

(ii) Registered for ABC benefits on or 
before December 31, 1991; and 

(iii) Was not apprehended after De-
cember 19, 1990, at time of entry. 

(3) Class 3. A national of Guatemala 
or El Salvador who applied for asylum 
with the Service on or before April 1, 
1990. 

(4) Class 4. An alien who: 
(i) Entered the United States on or 

before December 31, 1990; 

(ii) Applied for asylum on or before 
December 31, 1991; and 

(iii) At the time of filing such appli-
cation for asylum was a national of the 
Soviet Union, Russia, any republic of 
the former Soviet Union, Latvia, Esto-
nia, Lithuania, Poland, Czecho-
slovakia, Romania, Hungary, Bulgaria, 
Albania, East Germany, Yugoslavia, or 
any state of the former Yugoslavia. 

(5) Class 5. The spouse or child of a 
person who is described in paragraphs 
(d)(1) through (d)(4) of this section and 
such person is prima facie eligible for 
and has applied for suspension of depor-
tation or special rule cancellation of 
removal under section 203 of NACARA. 

(6) Class 6. An unmarried son or 
daughter of a person who is described 
in paragraphs (d)(1) through (d)(4) of 
this section and such person is prima 
facie eligible for and has applied for 
suspension of deportation or special 
rule cancellation of removal under sec-
tion 203 of NACARA. If the son or 
daughter is 21 years of age or older, the 
son or daughter must have entered the 
United States on or before October 1, 
1990. 

(7) Class 7. An alien who was issued 
an Order to Show Cause or was in de-
portation proceedings before April 1, 
1997, and who applied for suspension of 
deportation as a battered alien under 
former section 244(a)(3) of the Act (as 
in effect before September 30, 1996). 

(8) Class 8. An alien: 
(i) Who is or was the spouse or child 

of a person described in paragraphs 
(d)(1) through (d)(4) of this section: 

(A) At the time a decision is rendered 
to suspend deportation or cancel re-
moval of that person; 

(B) At the time that person filed an 
application for suspension of deporta-
tion or cancellation of removal; or 

(C) At the time that person reg-
istered for ABC benefits, applied for 
TPS, or applied for asylum; and 

(ii) Who has been battered or sub-
jected to extreme cruelty (or the 
spouse described in paragraph (d)(8)(i) 
of this section has a child who has been 
battered or subjected to extreme cru-
elty) by the person described in para-
graphs (d)(1) through (d)(4) of this sec-
tion. 

(e) Motion to reopen under section 203 
of NACARA. (1) An alien filing a motion 
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to reopen proceedings pursuant to sec-
tion 309(g) of IIRIRA, as amended by 
section 203(c) of NACARA, may ini-
tially file a motion to reopen without 
an application for suspension of depor-
tation or cancellation of removal and 
supporting documents, but the motion 
must be filed no later than September 
11, 1998. An alien may file only one mo-
tion to reopen pursuant to section 
309(g) of IIRIRA. In such motion to re-
open, the alien must address each of 
the four requirements for eligibility 
described in paragraph (b) of this sec-
tion and establish that the alien satis-
fies each requirement. 

(2) A motion to reopen filed pursuant 
to paragraph (b) of this section shall be 
considered complete at the time of sub-
mission of an application for suspen-
sion of deportation or special rule can-
cellation of removal and accompanying 
documents. Such application must be 
submitted no later than November 18, 
1999. Aliens described in paragraphs 
(d)(5) or (d)(6) of this section must in-
clude, as part of their submission, 
proof that their parent or spouse is 
prima facie eligible and has applied for 
relief under section 203 of NACARA. 

(3) The Service shall have 45 days 
from the date the alien serves the Im-
migration Court with either the Form 
EOIR–40 or the Form I–881 application 
for suspension of deportation or special 
rule cancellation of removal to respond 
to that completed motion. If the alien 
fails to submit the required application 
on or before November 18, 1999, the mo-
tion will be denied as abandoned. 

(f) Motion to reopen under section 
1505(c) of the LIFE Act Amendments. (1) 
An alien filing a motion to reopen pro-
ceedings pursuant to section 309(h) of 
IIRIRA, as amended by section 1505(c) 
of the LIFE Act Amendments, must 
file a motion to reopen with an applica-
tion for suspension of deportation or 
cancellation of removal and supporting 
documents, on or before October 16, 
2001. An alien may file only one motion 
to reopen proceedings pursuant to sec-
tion 309(h) of IIRIRA. In such motion 
to reopen, the alien must address each 
of the four requirements for eligibility 
described in paragraph (c) of this sec-
tion and establish that the alien satis-
fies each requirement. 

(2) A motion to reopen and the ac-
companying application and supporting 
documents filed pursuant to paragraph 
(c) of this section must be submitted 
on or before October 16, 2001. Aliens de-
scribed in paragraphs (d)(5) and (d)(6) of 
this section must include, as part of 
their submission, proof that their par-
ent or spouse is prima facie eligible 
and has applied for relief under section 
203 of NACARA. 

(3) The Service shall have 45 days 
from the date the alien serves the Im-
migration Court to respond to that mo-
tion to reopen. 

(g) Fee for motion to reopen waived. No 
filing fee is required for a motion to re-
open to apply for suspension of depor-
tation or cancellation of removal under 
the special rules of section 309(g) or (h) 
of IIRIRA, as amended by section 203(c) 
of NACARA and by section 1505(c) of 
the LIFE Act Amendments, respec-
tively. 

(h) Jurisdiction over motions to reopen 
under section 203 of NACARA and remand 
of appeals. (1) Notwithstanding any 
other provisions, any motion to reopen 
filed pursuant to the special rules of 
section 309(g) of IIRIRA, as amended by 
section 203(c) of NACARA, shall be filed 
with the Immigration Court, even if 
the Board of Immigration Appeals 
(Board) issued an order in the case. The 
Immigration Court that last had juris-
diction over the proceedings will adju-
dicate the motion. 

(2) The Board will remand to the Im-
migration Court any presently pending 
appeal in which the alien appears eligi-
ble to apply for suspension of deporta-
tion or cancellation of removal under 
the special rules of section 309(g) of 
IIRIRA, as amended by section 203 of 
NACARA, and appears prima facie eli-
gible for that relief. The alien will then 
have the opportunity to apply for sus-
pension or cancellation under the spe-
cial rules of NACARA before the Immi-
gration Court. 

(i) Jurisdiction over motions to reopen 
under section 1505(c) of the LIFE Act 
Amendments and remand of appeals. (1) 
Notwithstanding any other provisions, 
any motion to reopen filed pursuant to 
paragraph (f) of this section to apply 
for suspension of deportation or can-
cellation of removal under section 
1505(c) of the LIFE Act Amendments 
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shall be filed with the Immigration 

Court or the Board, whichever last held 

jurisdiction over the case. Only an 

alien with a reinstated final order, or 

an alien with a newly issued final order 

that was issued based on the alien hav-

ing reentered the United States ille-

gally after having been removed or 

having departed voluntarily under a 

prior order of removal that was subject 

to reinstatement under section 241(a)(5) 

of the Act, may file a motion to reopen 

with the Immigration Court or the 

Board pursuant to this section. An 

alien whose final order has not been re-

instated and as to whom a newly issued 

final order, as described in this section, 

has not been issued may apply for sus-

pension of deportation or special rule 

cancellation of removal before the 

Service pursuant to section 309(h)(1) of 

IIRIRA, as amended by section 1505(c) 

of the LIFE Act Amendments, accord-

ing to the jurisdictional provisions for 

applications before the Service set 

forth in 8 CFR 240.62(a) or before the 

Immigration Court as set forth in 8 

CFR 240.62(b). 

(2) If the Immigration Court has ju-

risdiction and grants only the motion 

to reopen filed pursuant to paragraph 

(f) of this section, the scope of the re-

opened proceeding shall be limited to a 

determination of the alien’s eligibility 

for suspension of deportation or can-

cellation of removal pursuant to sec-

tion 309(h)(1) of IIRIRA, as amended by 

section 1505(c) of the LIFE Act Amend-

ments. 

(3) If the Board has jurisdiction and 

grants only the motion to reopen filed 

pursuant to paragraph (f) of this sec-

tion, it shall remand the case to the 

Immigration Court solely for adjudica-

tion of the application for suspension 

of deportation or cancellation of re-

moval pursuant to section 309(h)(1) of 

IIRIRA, as amended by section 1505(c) 

of the LIFE Act Amendments. 

(4) Nothing in this section shall be 

interpreted to preclude or restrict the 

applicability of any other exceptions 

regarding motions to reopen that are 

provided for in 8 CFR 3.2(c)(3) and 

3.23(b). 

[66 FR 37123, July 17, 2001] 

§ 1003.44 Special motion to seek sec-
tion 212(c) relief for aliens who 
pleaded guilty or nolo contendere to 
certain crimes before April 1, 1997. 

(a) Standard for adjudication. This sec-
tion applies to certain aliens who for-
merly were lawful permanent resi-
dents, who are subject to an adminis-
tratively final order of deportation or 
removal, and who are eligible to apply 
for relief under former section 212(c) of 
the Act and 8 CFR 1212.3 with respect 
to convictions obtained by plea agree-
ments reached prior to a verdict at 
trial prior to April 1, 1997. A special 
motion to seek relief under section 
212(c) of the Act will be adjudicated 
under the standards of this section and 
8 CFR 1212.3. This section is not appli-
cable with respect to any conviction 
entered after trial. 

(b) General eligibility. The alien has 
the burden of establishing eligibility 
for relief, including the date on which 
the alien and the prosecution agreed on 
the plea of guilt or nolo contendere. 
Generally, a special motion under this 
section to seek section 212(c) relief 
must establish that the alien: 

(1) Was a lawful permanent resident 
and is now subject to a final order of 
deportation or removal; 

(2) Agreed to plead guilty or nolo 
contendere to an offense rendering the 
alien deportable or removable, pursu-
ant to a plea agreement made before 
April 1, 1997; 

(3) Had seven consecutive years of 
lawful unrelinquished domicile in the 
United States prior to the date of the 
final administrative order of deporta-
tion or removal; and 

(4) Is otherwise eligible to apply for 
section 212(c) relief under the standards 
that were in effect at the time the 
alien’s plea was made, regardless of 
when the plea was entered by the 
court. 

(c) Aggravated felony definition. For 
purposes of eligibility to apply for sec-
tion 212(c) relief under this section and 
8 CFR 1212.3, the definition of aggra-
vated felony in section 101(a)(43) of the 
Act is that in effect at the time the 
special motion or the application for 
section 212(c) relief is adjudicated 
under this section. An alien shall be 
deemed to be ineligible for section 
212(c) relief if he or she has been 
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charged and found deportable or re-
movable on the basis of a crime that is 
an aggravated felony, except as pro-
vided in 8 CFR 1212.3(f)(4). 

(d) Effect of prior denial of section 
212(c) relief. A motion under this sec-
tion will not be granted with respect to 
any conviction where an alien has pre-
viously been denied section 212(c) relief 
by an immigration judge or by the 
Board on discretionary grounds. 

(e) Scope of proceedings. Proceedings 
shall be reopened under this section 
solely for the purpose of adjudicating 
the application for section 212(c) relief, 
but if the immigration judge or the 
Board grants a motion by the alien to 
reopen the proceedings on other appli-
cable grounds under 8 CFR 1003.2 or 
1003.23 of this chapter, all issues en-
compassed within the reopened pro-
ceedings may be considered together, 
as appropriate. 

(f) Procedure for filing a special motion 
to seek section 212(c) relief. An eligible 
alien shall file a special motion to seek 
section 212(c) relief with the immigra-
tion judge or the Board, whichever last 
held jurisdiction over the case. An eli-
gible alien must submit a copy of the 
Form I–191 application, and supporting 
documents, with the special motion. 
The motion must contain the notation 
‘‘special motion to seek section 212(c) 
relief.’’ The Department of Homeland 
Security (DHS) shall have 45 days from 
the date of filing of the special motion 
to respond. In the event the DHS does 
not respond to the motion, the DHS re-
tains the right in the proceedings to 
contest any and all issues raised. 

(g) Relationship to motions to reopen or 
reconsider on other grounds—(1) Other 
pending motions to reopen or reconsider. 
An alien who has previously filed a mo-
tion to reopen or reconsider that is 
still pending before an immigration 
judge or the Board, other than a mo-
tion for section 212(c) relief, must file a 
separate special motion to seek section 
212(c) relief pursuant to this section. 
The new motion shall specify any other 
motions currently pending before an 
immigration judge or the Board. An 
alien who has previously filed a motion 
to reopen under 8 CFR 1003.2 or 1003.23 
based on INS v. St. Cyr is not required 
to file a new special motion under this 
section, but he or she may supplement 

the previous motion if it is still pend-
ing. Any motion for section 212(c) relief 
described in this section pending before 
the Board or an immigration judge on 
the effective date of this rule that 
would be barred by the time or number 
limitations on motions shall be deemed 
to be a motion filed pursuant to this 
section, and shall not count against 
the number restrictions for other mo-
tions to reopen. 

(2) Motions previously filed pursuant to 
prior provision. If an alien previously 
filed a motion to apply for section 
212(c) relief with an immigration judge 
or the Board pursuant to the prior pro-
visions of this section, as in effect be-
fore October 28, 2004, and the motion is 
still pending, the motion will be adju-
dicated pursuant to the standards of 
this section, both as revised and as pre-
viously in effect, and the alien does not 
need to file a new special motion pur-
suant to paragraph (g)(1) of this sec-
tion. However, if a motion filed under 
the prior provisions of this section was 
denied because the alien did not satisfy 
the requirements contained therein, 
the alien must file a new special mo-
tion pursuant to this section, if eligi-
ble, in order to apply for section 212(c) 
relief based on the requirements estab-
lished in this section. 

(3) Effect of a prior denial of a motion 
to reopen or motion to reconsider filed 
after the St. Cyr decision. A motion 
under this section will not be granted 
where an alien has previously sub-
mitted a motion to reopen or motion to 
reconsider based on the St. Cyr decision 
and that motion was denied by an im-
migration judge or the Board (except 
on account of time or number limita-
tions for such motions). 

(4) Limitations for motions. The filing 
of a special motion under this section 
has no effect on the time and number 
limitations for motions to reopen or re-
consider that may be filed on grounds 
unrelated to section 212(c). 

(h) Deadline to file a special motion to 
seek section 212(c) relief under this sec-
tion. An alien subject to a final admin-
istrative order of deportation or re-
moval must file a special motion to 
seek section 212(c) relief on or before 
April 26, 2005. An eligible alien may file 
one special motion to seek section 
212(c) relief under this section. 
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(i) Fees. No filing fee is required at 
the time the alien files a special mo-
tion to seek section 212(c) relief under 
this section. However, if the special 
motion is granted, and the alien has 
not previously filed an application for 
section 212(c) relief, the alien will be 
required to submit the appropriate fee 
receipt at the time the alien files the 
Form I–191 with the immigration 
court. 

(j) Remands of appeals. If the Board 
has jurisdiction and grants the motion 
to apply for section 212(c) relief pursu-
ant to this section, it shall remand the 
case to the immigration judge solely 
for adjudication of the section 212(c) 
application. 

(k) Limitations on eligibility under this 
section. This section does not apply to: 

(1) Aliens who have departed the 
United States and are currently out-
side the United States; 

(2) Aliens issued a final order of de-
portation or removal who then ille-
gally returned to the United States; or 

(3) Aliens who have not been admit-
ted or paroled. 

[69 FR 57833, Sept. 28, 2004] 

§ 1003.46 Protective orders, sealed sub-
missions in Immigration Courts. 

(a) Authority. In any immigration or 
bond proceeding, Immigration Judges 
may, upon a showing by the Service of 
a substantial likelihood that specific 
information submitted under seal or to 
be submitted under seal will, if dis-
closed, harm the national security (as 
defined in section 219(c)(2) of the Act) 
or law enforcement interests of the 
United States, issue a protective order 
barring disclosure of such information. 

(b) Motion by the service. The Service 
may at any time after filing a Notice 
to Appear, or other charging document, 
file with the Immigration Judge, and 
serve upon the respondent, a motion 
for an order to protect specific infor-
mation it intends to submit or is sub-
mitting under seal. The motion shall 
describe, to the extent practical, the 
information that the Service seeks to 
protect from disclosure. The motion 
shall specify the relief requested in the 
protective order. The respondent may 
file a response to the motion within 
ten days after the motion is served. 

(c) Sealed annex to motion. In the 
Service’s discretion, the Service may 
file the specific information as a sealed 
annex to the motion, which shall not 
be served upon the respondent. If the 
Service files a sealed annex, or the Im-
migration Judge, in his or her discre-
tion, instructs that the information be 
filed as a sealed annex in order to de-
termine whether to grant or deny the 
motion, the Immigration Judge shall 
consider the information only for the 
purpose of determining whether to 
grant or deny the motion. 

(d) Due deference. The Immigration 
Judge shall give appropriate deference 
to the expertise of senior officials in 
law enforcement and national security 
agencies in any averments in any sub-
mitted affidavit in determining wheth-
er the disclosure of information will 
harm the national security or law en-
forcement interests of the United 
States. 

(e) Denied motions. If the motion is 
denied, any sealed annex shall be re-
turned to the Service, and the Immi-
gration Judge shall give no weight to 
such information. The Service may im-
mediately appeal denial of the motion 
to the Board, which shall have jurisdic-
tion to hear the appeal, by filing a No-
tice of Appeal and the sealed annex 
with the Board. The Immigration 
Judge shall hold any further pro-
ceedings in abeyance pending resolu-
tion of the appeal by the Board. 

(f) Granted motions. If the motion is 
granted, the Immigration Judge shall 
issue an appropriate protective order. 

(1) The Immigration Judge shall en-
sure that the protective order encom-
passes such witnesses as the respond-
ent demonstrates are reasonably nec-
essary to the presentation of his case. 
If necessary, the Immigration Judge 
may impose the requirements of the 
protective order on any witness before 
the Immigration Judge to whom such 
information may be disclosed. 

(2) The protective order may require 
that the respondent, and his or her at-
torney or accredited representative, if 
any: 

(i) Not divulge any of the informa-
tion submitted under the protective 
order, or any information derived 
therefrom, to any person or entity, 
other than authorized personnel of the 
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Executive Office for Immigration Re-
view, the Service, or such other per-
sons approved by the Service or the Im-
migration Judge; 

(ii) When transmitting any informa-
tion under a protective order, or any 
information derived therefrom, to the 
Executive Office for Immigration Re-
view or the Service, include a cover 
sheet identifying the contents of the 
submission as containing information 
subject to a protective order under this 
section; 

(iii) Store any information under a 
protective order, or any information 
derived therefrom, in a reasonably se-
cure manner, and return all copies of 
such information to the Service upon 
completion of proceedings, including 
judicial review; and 

(iv) Such other requirements as the 
Immigration Judge finds necessary to 
protect the information from disclo-
sure. 

(3) Upon issuance of such protective 
order, the Service shall serve the re-
spondent with the protective order and 
the sealed information. A protective 
order issued under this section shall re-
main in effect until vacated by the Im-
migration Judge. 

(4) Further review of the protective 
order before the Board shall only be 
had pursuant to review of an order of 
the Immigration Judge resolving all 
issues of removability and any applica-
tions for relief pending in the matter 
pursuant to 8 CFR 3.1(b). Notwith-
standing any other provision of this 
section, the Immigration Judge shall 
retain jurisdiction to modify or vacate 
a protective order upon motion of the 
Service or the respondent. An Immi-
gration Judge may not grant a motion 
by the respondent to modify or vacate 
a protective order until either: the 
Service files a response to such motion 
or 10 days after service of such motion 
on the Service. 

(g) Admissibility as evidence. The 
issuance of a protective order shall not 
prejudice the respondent’s right to 
challenge the admissibility of the in-
formation subject to a protective 
order. The Immigration Judge may not 
find the information inadmissible sole-
ly because it is subject to a protective 
order. 

(h) Seal. Any submission to the Immi-
gration Judge, including any briefs, re-
ferring to information subject to a pro-
tective order shall be filed under seal. 
Any information submitted subject to 
a protective order under this paragraph 
shall remain under seal as part of the 
administrative record. 

(i) Administrative enforcement. If the 
Service establishes that a respondent, 
or the respondent’s attorney or accred-
ited representative, has disclosed infor-
mation subject to a protective order, 
the Immigration Judge shall deny all 
forms of discretionary relief, except 
bond, unless the respondent fully co-
operates with the Service or other law 
enforcement agencies in any investiga-
tion relating to the noncompliance 
with the protective order and disclo-
sure of the information; and estab-
lishes by clear and convincing evidence 
either that extraordinary and ex-
tremely unusual circumstances exist or 
that failure to comply with the protec-
tive order was beyond the control of 
the respondent and his or her attorney 
or accredited representative. Failure to 
comply with a protective order may 
also result in the suspension of an at-
torney’s or an accredited representa-
tive’s privilege of appearing before the 
Executive Office for Immigration Re-
view or before the Service pursuant to 
8 CFR part 3, subpart G. 

[67 FR 36802, May 28, 2002] 

§ 1003.47 Identity, law enforcement, or 
security investigations or examina-
tions relating to applications for 
immigration relief, protection, or 
restriction on removal. 

(a) In general. The procedures of this 
section are applicable to any applica-
tion for immigration relief, protection, 
or restriction on removal that is sub-
ject to the conduct of identity, law en-
forcement, or security investigations 
or examinations as described in para-
graph (b) of this section, in order to en-
sure that DHS has completed the ap-
propriate identity, law enforcement, or 
security investigations or examina-
tions before the adjudication of the ap-
plication. 

(b) Covered applications. The require-
ments of this section apply to the 
granting of any form of immigration 
relief in immigration proceedings 
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which permits the alien to reside in the 
United States, including but not lim-
ited to the following forms of relief, 
protection, or restriction on removal 
to the extent they are within the au-
thority of an immigration judge or the 
Board to grant: 

(1) Asylum under section 208 of the 
Act. 

(2) Adjustment of status to that of a 
lawful permanent resident under sec-
tions 209 or 245 of the Act, or any other 
provision of law. 

(3) Waiver of inadmissibility or de-
portability under sections 209(c), 212, or 
237 of the Act, or any provision of law. 

(4) Permanent resident status on a 
conditional basis or removal of the 
conditional basis of permanent resi-
dent status under sections 216 or 216A 
of the Act, or any other provision of 
law. 

(5) Cancellation of removal or sus-
pension of deportation under section 
240A or former section 244 of the Act, 
or any other provision of law. 

(6) Relief from removal under former 
section 212(c) of the Act. 

(7) Withholding of removal under sec-
tion 241(b)(3) of the Act or under the 
Convention Against Torture. 

(8) Registry under section 249 of the 
Act. 

(9) Conditional grants relating to the 
above, such as for applications seeking 
asylum pursuant to section 207(a)(5) of 
the Act or cancellation of removal in 
light of section 240A(e) of the Act. 

(c) Completion of applications for immi-
gration relief, protection, or restriction on 
removal. Failure to file necessary docu-
mentation and comply with the re-
quirements to provide biometrics and 
other biographical information in con-
formity with the applicable regula-
tions, the instructions to the applica-
tions, the biometrics notice, and in-
structions provided by DHS, within the 
time allowed by the immigration 
judge’s order, constitutes abandonment 
of the application and the immigration 
judge may enter an appropriate order 
dismissing the application unless the 
applicant demonstrates that such fail-
ure was the result of good cause. Noth-
ing in this section shall be construed to 
affect the provisions in 8 CFR 1208.4 re-
garding the timely filing of asylum ap-
plications or the determination of a re-

spondent’s compliance with any other 
deadline for initial filing of an applica-
tion, including the consequences of fil-
ing under the Child Status Protection 
Act. 

(d) Biometrics and other biographical 
information. At any hearing at which a 
respondent expresses an intention to 
file or files an application for relief for 
which identity, law enforcement, or se-
curity investigations or examinations 
are required under this section, unless 
DHS advises the immigration judge 
that such information is unnecessary 
in the particular case, DHS shall notify 
the respondent of the need to provide 
biometrics and other biographical in-
formation and shall provide a bio-
metrics notice and instructions to the 
respondent for such procedures. The 
immigration judge shall specify for the 
record when the respondent receives 
the biometrics notice and instructions 
and the consequences for failing to 
comply with the requirements of this 
section. Whenever required by DHS, 
the applicant shall make arrangements 
with an office of DHS to provide bio-
metrics and other biographical infor-
mation (including for any other person 
covered by the same application who is 
required to provide biometrics and 
other biographical information) before 
or as soon as practicable after the fil-
ing of the application for relief in the 
immigration proceedings. Failure to 
provide biometrics or other biographi-
cal information of the applicant or any 
other covered individual within the 
time allowed will constitute abandon-
ment of the application or of the other 
covered individual’s participation un-
less the applicant demonstrates that 
such failure was the result of good 
cause. DHS is responsible for obtaining 
biometrics and other biographical in-
formation with respect to any alien in 
detention. 

(e) Conduct of investigations or exami-
nations. DHS shall endeavor to initiate 
all relevant identity, law enforcement, 
or security investigations or examina-
tions concerning the alien or bene-
ficiaries promptly, to complete those 
investigations or examinations as 
promptly as is practicable (consid-
ering, among other things, increased 
demands placed upon such investiga-
tions), and to advise the immigration 
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judge of the results in a timely man-
ner, on or before the date of a sched-
uled hearing on any application for im-
migration relief filed in the pro-
ceedings. The immigration judges, in 
scheduling hearings, shall allow a pe-
riod of time for DHS to undertake the 
necessary identity, law enforcement, or 
security investigations or examina-
tions prior to the date that an applica-
tion is scheduled for hearing and dis-
position, with a view to minimizing the 
number of cases in which hearings 
must be continued. 

(f) Continuance for completion of inves-
tigations or examinations. If DHS has not 
reported on the completion and results 
of all relevant identity, law enforce-
ment, or security investigations or ex-
aminations for an applicant and his or 
her beneficiaries by the date that the 
application is scheduled for hearing 
and disposition, after the time allowed 
by the immigration judge pursuant to 
paragraph (e) of this section, the immi-
gration judge may continue pro-
ceedings for the purpose of completing 
the investigations or examinations, or 
hear the case on the merits. DHS shall 
attempt to give reasonable notice to 
the immigration judge of the fact that 
all relevant identity, law enforcement, 
or security investigations or examina-
tions have not been completed and the 
amount of time DHS anticipates is re-
quired to complete those investiga-
tions or examinations. 

(g) Adjudication after completion of in-
vestigations or examinations. In no case 
shall an immigration judge grant an 
application for immigration relief that 
is subject to the conduct of identity, 
law enforcement, or security investiga-
tions or examinations under this sec-
tion until after DHS has reported to 
the immigration judge that the appro-
priate investigations or examinations 
have been completed and are current as 
provided in this section and DHS has 
reported any relevant information 
from the investigations or examina-
tions to the immigration judge. 

(h) Adjudication upon remand from the 
Board. In any case remanded pursuant 
to 8 CFR 1003.1(d)(6), the immigration 
judge shall consider the results of the 
identity, law enforcement, or security 
investigations or examinations subject 
to the provisions of this section. If new 

information is presented, the immigra-

tion judge may hold a further hearing 

if necessary to consider any legal or 

factual issues, including issues relating 

to credibility, if relevant. The immi-

gration judge shall then enter an order 

granting or denying the immigration 

relief sought. 

(i) Procedures when immigration relief 
granted. At the time that the immigra-

tion judge or the Board grants any re-

lief under this section that would enti-

tle the respondent to a new document 

evidencing such relief, the decision 

granting such relief shall include ad-

vice that the respondent will need to 

contact an appropriate office of DHS. 

Information concerning DHS locations 

and local procedures for document 

preparation shall be routinely provided 

to EOIR and updated by DHS. Upon re-

spondent’s presentation of a final order 

from the immigration judge or the 

Board granting such relief and submis-

sion of any biometric and other infor-

mation necessary, DHS shall prepare 

such documents in keeping with sec-

tion 264 of the Act and regulations 

thereunder and other relevant law. 

(j) Voluntary departure. The proce-

dures of this section do not apply to 

the granting of voluntary departure 

prior to the conclusion of proceedings 

pursuant to 8 CFR 1240.26(b) or at the 

conclusion of proceedings pursuant to 8 

CFR 1240.26(c). If DHS seeks a continu-

ance in order to complete pending iden-

tity, law enforcement, or security in-

vestigations or examinations, the im-

migration judge may grant additional 

time in the exercise of discretion, and 

the 30-day period for the immigration 

judge to grant voluntary departure, as 

provided in § 1240.26(b)(1)(ii), shall be 

extended accordingly. 

(k) Custody hearings. The foregoing 

provisions of this section do not apply 

to proceedings seeking the redeter-

mination of conditions of custody of an 

alien during the pendency of immigra-

tion proceedings under section 236 of 

the Act. In scheduling an initial cus-

tody redetermination hearing, the im-

migration judge shall, to the extent 
practicable consistent with the expe-
dited nature of such cases, take ac-
count of the brief initial period of time 
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needed for DHS to conduct the auto-
mated portions of its identity, law en-
forcement, or security investigations 
or examinations with respect to aliens 
detained in connection with immigra-
tion proceedings. If at the time of the 
custody hearing DHS seeks a brief con-
tinuance in an appropriate case based 
on unresolved identity, law enforce-
ment, or security investigations or ex-
aminations, the immigration judge in 
the exercise of discretion may grant 
one or more continuances for a limited 
period of time which is reasonable 
under the circumstances. 

[70 FR 4753, Jan. 31, 2005] 

Subpart D [Reserved] 

Subpart E—List of Pro Bono Legal 
Service Providers 

SOURCE: 62 FR 9073, Feb. 28, 1997, unless 
otherwise noted. 

§ 1003.61 General provisions. 

(a) Definitions—(1) Director. Director 
means the Director of the Executive 
Office for Immigration Review (EOIR), 
pursuant to 8 CFR 1001.1(o), and shall 
also include any office or official with-
in EOIR to whom the Director dele-
gates authority with respect to subpart 
E of this part. 

(2) Pro bono legal services. Pro bono 
legal services are those uncompensated 
legal services performed for indigent 
individuals or the public good without 
any expectation of either direct or in-
direct remuneration, including referral 
fees (other than filing fees or 
photocopying and mailing expenses), 
although a representative may be regu-
larly compensated by the firm, organi-
zation, or pro bono referral service 
with which he or she is associated. 

(3) Organization. A non-profit reli-
gious, charitable, social service, or 
similar group established in the United 
States. 

(4) Pro bono referral service. A referral 
service, offered by a non-profit group, 
association, or similar organization es-
tablished in the United States that as-
sists persons in locating pro bono rep-
resentation by making case referrals to 
attorneys or organizations that are 

available to provide pro bono represen-
tation. 

(5) Provider. Any organization, pro 
bono referral service, or attorney 
whose name is included on the List of 
Pro Bono Legal Service Providers. 

(b) Authority. The Director shall 
maintain a list, known as the List of 
Pro Bono Legal Service Providers 
(List), of organizations, pro bono refer-
ral services, and attorneys qualified 
under this subpart to provide pro bono 
legal services in immigration pro-
ceedings. The List, which shall be up-
dated not less than quarterly, shall be 
provided to individuals in removal and 
other proceedings before an immigra-
tion court. 

(c) Qualification. An organization, pro 
bono referral service, or attorney 
qualifies to be included on the List if 
the eligibility requirements under 
§ 1003.62 and the application procedures 
under § 1003.63 are met. 

(d) Organizations. Approval of an or-
ganization’s application to be included 
on the List under this subpart is not 
equivalent to recognition under part 
1292 of this chapter. Recognition under 
part 1292 of this chapter does not con-
stitute a successful application for pur-
poses of the List. 

[80 FR 59510, Oct. 1, 2015] 

§ 1003.62 Eligibility. 

(a) Organizations recognized under part 
1292. An organization that is recognized 
under part 1292 of this chapter is eligi-
ble to apply to have its name included 
on the List if the organization meets 
the requirements in paragraphs (a)(1) 
through (3) of this section. 

(1) The organization will provide a 
minimum of 50 hours per year of pro 
bono legal services to individuals at 
each immigration court location where 
the organization intends to be included 
on the List, in cases where an attorney 
or representative of the organization, 
or an attorney or representative to 
whom the organization has referred the 
case for pro bono representation, files a 
Form EOIR–28 Notice of Entry of Ap-
pearance as Attorney or Representa-
tive before the Immigration Court 
(EOIR–28 Notice of Entry of Appear-
ance). When an attorney or representa-
tive of the organization represents the 
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individual pro bono before the immi-
gration court location, the organiza-
tion may count, toward the 50-hour re-
quirement, the attorney’s or represent-
ative’s out-of-court preparation time 
and in-court time. When the organiza-
tion refers the case for pro bono legal 
services outside the organization, the 
organization may count, toward the 50- 
hour requirement, time the organiza-
tion’s attorneys and representatives 
spent providing pro bono legal services, 
for example conducting an intake 
interview or mentoring the attorney or 
representative to whom the case is re-
ferred. However, the organization is 
not permitted to count the time of the 
attorney or representative to whom 
the case was referred. 

(2) The organization has on its staff 
at least one attorney, as defined in 
§ 1292.1(a)(1) of this chapter, or at least 
one representative accredited under 
part 1292 of this chapter, to practice be-
fore the immigration courts and the 
Board of Immigration Appeals. 

(3) No attorney or representative who 
will provide pro bono legal services on 
the organization’s behalf in cases pend-
ing before EOIR is the subject of an 
order of disbarment under 
§ 1003.101(a)(1) or suspension under 
§ 1003.101(a)(2). 

(b) Organizations not recognized under 
part 1292. An organization that is not 
recognized under part 1292 of this chap-
ter is eligible to apply to have its name 
included on the List if the organization 
meets the requirements in paragraphs 
(b)(1) through (3) of this section. 

(1) The organization will provide a 
minimum of 50 hours per year of pro 
bono legal services to individuals at 
each immigration court location where 
the organization intends to be included 
on the List, in cases where an attorney 
or representative of the organization, 
or an attorney or representative to 
whom the organization has referred the 
case for pro bono representation, files a 
Form EOIR–28 Notice of Entry of Ap-
pearance. When an attorney or rep-
resentative of the organization rep-
resents the individual pro bono before 
the immigration court location, the or-
ganization may count, toward the 50- 
hour requirement, the attorney’s or 
representative’s out-of-court prepara-
tion time and in-court time. When the 

organization refers the case for pro 
bono legal services outside the organi-
zation, the organization may count, to-
ward the 50-hour requirement, time the 
organization’s attorneys or representa-
tives spent providing pro bono legal 
services, for example conducting an in-
take interview or mentoring the attor-
ney or representative to whom the case 
is referred. However, the organization 
is not permitted to count the time of 
the attorney or representative to 
whom the case was referred. 

(2) The organization has on its staff 
at least one attorney, as defined in 
§ 1292.1(a)(1) of this chapter. 

(3) No attorney or representative who 
will provide pro bono legal services on 
the organization’s behalf in cases pend-
ing before EOIR is the subject of an 
order of disbarment under 
§ 1003.101(a)(1) or suspension under 
§ 1003.101(a)(2). 

(c) Pro bono referral services. A refer-
ral service is eligible to apply to have 
its name included on the List at each 
immigration court location where the 
referral service either refers or plans to 
refer cases to attorneys or organiza-
tions that will provide pro bono legal 
services to individuals in proceedings 
before an immigration judge. 

(d) Attorneys. An attorney, as defined 
in § 1292.1(a)(1) of this chapter, is eligi-
ble to apply to have his or her name in-
cluded on the List if the attorney 
meets the requirements in paragraphs 
(d)(1) through (3) of this section. 

(1) The attorney is not the subject of 
an order of disbarment under 
§ 1003.101(a)(1) or suspension under 
§ 1003.101(a)(2); 

(2) The attorney will provide a min-
imum of 50 hours per year of pro bono 
legal services to individuals at each 
immigration court location where the 
attorney intends to be included on the 
List, in cases where he or she files a 
Form EOIR–28 Notice of Entry of Ap-
pearance. The attorney may count, to-
ward the requirement, both out-of- 
court preparation time and in-court 
time. 

(3) The attorney cannot provide pro 
bono legal services through or in asso-
ciation with an organization or pro 
bono referral service described in para-
graph (a), (b), or (c) of this section be-
cause: 
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(i) Such an organization or referral 
service is unavailable; or 

(ii) The range of services provided by 
an available organization(s) or referral 
service(s) is insufficient to address the 
needs of the community. 

[80 FR 59510, Oct. 1, 2015] 

§ 1003.63 Applications. 

(a) Generally. To be included on the 
List, any organization, pro bono refer-
ral service, or attorney that is eligible 
under § 1003.62 to apply to be included 
on the List must file an application 
with the Director. Applications must 
be received by the Director at least 60 
days in advance of the quarterly up-
date in order to be considered. The ap-
plication must: 

(1) Establish by clear and convincing 
evidence that the applicant qualifies to 
be on the List pursuant to § 1003.61(c); 

(2) Specify how the organization, pro 
bono referral service, or attorney 
wants its name and contact informa-
tion to be set forth on the List; and 

(3) Identify each immigration court 
location where the organization, pro 
bono referral service, or attorney pro-
vides, or plans to provide, pro bono 
legal services. 

(b) Organizations. An organization, 
whether recognized or not under part 
1292, must submit with its application 
a declaration signed by an authorized 
officer of the organization that states 
under penalty of perjury: 

(1) That it will provide annually at 
least 50 hours of pro bono legal services 
to individuals in removal or other pro-
ceedings before each immigration 
court location identified in its applica-
tion; 

(2) That every attorney and accred-
ited representative who will represent 
clients pro bono before EOIR on behalf 
of the organization is registered to 
practice before EOIR under § 1292.1(f); 

(3) That no attorney or representa-
tive who will provide pro bono legal 
services on behalf of the organization 
in cases pending before EOIR: 

(i) Is under any order suspending, en-
joining, restraining, disbarring, or oth-
erwise restricting him or her in the 
practice of law; or 

(ii) Is the subject of an order of dis-
barment under § 1003.101(a)(1) or suspen-
sion under § 1003.101(a)(2); and 

(4) Any specific limitations it has in 

providing pro bono legal services (e.g., 

not available to assist detained indi-

viduals or those with criminal convic-

tions, or available for asylum cases 

only). 

(c) Pro bono referral services. A pro 

bono referral service must submit with 

its application a declaration signed by 

an authorized officer of the referral 

service that states under penalty of 

perjury: 

(1) That it will offer its referral serv-

ices to individuals in removal or other 

proceedings before each immigration 

court location identified in its applica-

tion; and 

(2) Any specific limitations it has in 

providing its pro bono referral services 

(e.g., not available to assist detained 

individuals or those with criminal con-

victions, or available only for asylum 

cases). 

(d) Attorneys. An attorney must sub-

mit with his or her application a dec-

laration that states under penalty of 

perjury: 

(1) That he or she will provide annu-

ally at least 50 hours of pro bono legal 

services to individuals in removal or 

other proceedings before each immigra-

tion court location identified in his or 

her application; 

(2) Any specific limitations the attor-

ney has in providing pro bono legal 

services (e.g., not available to assist 

detained individuals or those with 

criminal convictions, or available for 

asylum cases only); 

(3) A description of the good-faith ef-

forts he or she made to provide pro 

bono legal services through an organi-

zation or pro bono referral service de-

scribed in § 1003.62(a), (b), or (c) to indi-

viduals appearing before each immigra-

tion court location listed in the appli-

cation; 

(4) An explanation that any such or-

ganization or referral service is un-

available or that the range of services 

provided by available organization(s) 

or referral service(s) is insufficient to 

address the needs of the community; 

(5) His or her EOIR registration num-

ber; 
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(6) That he or she is not under any 

order suspending, enjoining, restrain-

ing, disbarring, or otherwise restrict-

ing him or her in the practice of law; 

and 

(7) That he or she is not the subject 

of an order of disbarment under 

§ 1003.101(a)(1) or suspension under 

§ 1003.101(a)(2). 

(e) Applications approved before No-

vember 30, 2015. Providers whose appli-

cations to be included on the List were 

approved before November 30, 2015 must 

file an application under this section as 

follows: Organizations and pro bono re-

ferral services, within one year of No-

vember 30, 2015; attorneys, within six 

months of November 30, 2015. The 

names of providers who do not file an 

application as required by this para-

graph shall be removed from the List 

following expiration of the application 

time period, the removal of which will 

be reflected no later than in the next 

quarterly update. 

(f) Notice and comments—(1) Public no-
tice and comment. The names of the ap-

plicants, whether organizations, pro 

bono referral services, or individuals, 

meeting the regulatory requirements 

to be included on the List shall be pub-

licly posted for 15 days after review of 

the applications by the Director, and 

upon request a copy of each application 

shall be made available for public re-

view. Any individual may forward to 

the Director comments or a rec-

ommendation for approval or dis-

approval of an application within 30 

days from the first date the name of 

the applicant is publicly posted. The 

commenting party shall include his or 

her name and address. A comment or 

recommendation may be sent to the 

Director electronically, in which case 

the Director shall transmit the com-

ment or recommendation to the appli-

cant. A comment or recommendation 
not sent to the Director electronically 
must include proof of service on the ap-
plicant. 

(2) Response. The applicant has 15 
days to respond from the date the ap-
plicant was served with, or notified by 
the Director of, the comment. All re-
sponses must be filed with the Director 
and include proof of service of a copy of 

such response on the commenting 

party. 

[80 FR 59511, Oct. 1, 2015, as amended at 86 FR 

70723, Dec. 13, 2021] 

§ 1003.64 Approval and denial of appli-
cations. 

(a) Authority. The Director in his dis-

cretion shall have the authority to ap-
prove or deny an application to be in-
cluded on the List of Pro Bono Legal 
Service Providers. The Director may 
request additional information from 
the applicant to determine whether the 
applicant qualifies to be included on 
the List. 

(b) Decision. The applicant shall be 
notified of the decision in writing. The 
written notice shall be served at the 
address provided on the application un-
less the applicant subsequently pro-
vides a change of address pursuant to 
§ 1003.66, or shall be transmitted to the 
applicant electronically. 

(1) Denials. If the application is de-
nied, the applicant shall be given a 
written explanation of the grounds for 
such denial, and the decision shall be 
final. Such denial shall be without 
prejudice to file another application at 
any time after the next quarterly pub-
lication of the List. 

(2) Approval and continuing qualifica-
tion. If the application is approved, the 
applicant’s name will be included on 
the List at the next quarterly update. 
Every three years from the date of ap-
proval, a provider must file with the 
Director a declaration, under penalty 
of perjury, stating that the provider re-
mains qualified to be included on the 
List under § 1003.62(a), (b), (c), or (d). 
For organizations and attorneys, the 
declaration must include alien reg-
istration numbers of clients in whose 
cases the provider rendered pro bono 
legal services under § 1003.62(a)(1), 
(b)(1), or (d)(2), representing at least 50 
hours of pro bono legal services each 
year since the provider’s most recent 
such declaration, or since the provider 
was included on the List, whichever 
was more recent. Organizations must 
provide, for each case listed, the name 
of the organization’s attorneys or rep-
resentatives who provided representa-
tion or other pro bono legal services, or 
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the name of the attorney, representa-
tive, or organization the case was re-
ferred to for pro bono legal services. If 
a provider fails to timely file the dec-
laration or declares that it is no longer 
qualified to be included on the List, the 
provider’s name will be removed from 
the List at the next quarterly update. 
Failure to file a declaration within the 
applicable time period does not pro-
hibit the filing of a new application to 
be included on the List. 

[80 FR 59512, Oct. 1, 2015, as amended at 86 FR 
70723, Dec. 13, 2021] 

§ 1003.65 Removal of a provider from 
the List. 

(a) Automatic removal. If the Director 
determines that an attorney on the 
List is the subject of a final order of 
disbarment under § 1003.101(a)(1), or an 
order of suspension under 
§ 1003.101(a)(2), then the Director shall: 

(1) Remove the name of the attorney 
from the List no later than at the next 
quarterly update; and 

(2) Notify the attorney of such re-
moval in writing, at the last known ad-
dress given by the provider or elec-
tronically. 

(b) Requests for removal. (1) Any pro-
vider may, at any time, submit a writ-
ten request to have the provider’s 
name removed from the List. The writ-
ten request may include an explanation 
for the voluntary removal. Upon such 
written request, the name of the pro-
vider shall be removed from the List, 
and such removal will be reflected no 
later than in the next quarterly up-
date. 

(2) Any provider removed from the 
List at the provider’s request may seek 
reinstatement to the List upon written 
notice to the Director. Any request for 
reinstatement must include a new dec-
laration of eligibility, as set forth 
under § 1003.63(b), (c), or (d). Reinstate-
ment to the List is at the sole discre-
tion of the Director. Upon the Direc-
tor’s approval of reinstatement, the 
provider’s name shall be included on 
the List no later than in the next quar-
terly update. Reinstatement to the 
List does not affect the requirement 
under § 1003.64(b)(2) that a provider sub-
mit a new declaration of eligibility 
every three years from the date of the 

approval of the original application to 
be included on the List. 

(c) EOIR inquiry in response to com-
plaints. If EOIR receives complaints 
that a particular provider on the List 
may no longer be accepting new pro 
bono clients, the Director may send a 
written inquiry to the provider noting 
that EOIR has received complaints 
with regard to the provider’s accept-
ance of pro bono clients and allowing 
an opportunity for the provider to 
state whether the provider is con-
tinuing to comply with the regulations 
in this subpart or, if appropriate, 
whether the provider wishes to request 
voluntary removal from the List as 
provided in paragraph (b) of this sec-
tion. The Director may remove a pro-
vider from the List for failure to re-
spond to a written inquiry issued under 
this paragraph within 30 days or such 
additional time period stated by the 
Director in the written inquiry. 

(d) Procedures for removing providers 
from the List. The following provisions 
apply in cases not covered by para-
graphs (a), (b), or (c) of this section. 

(1) Grounds. A provider shall be re-
moved from the List if it, he, or she: 

(i) Fails to comply with § 1003.66; 
(ii) Has filed a false declaration in 

connection with an application filed 
pursuant to § 1003.63; 

(iii) Improperly uses the List pri-
marily to advertise or solicit clients 
for compensated legal services; or 

(iv) Fails to comply with any and all 
other requirements of this subpart. 

(2) Notice. If the Director determines 
that a provider falls within one or 
more of the enumerated grounds under 
paragraph (d)(1) of this section, the Di-
rector shall promptly notify the pro-
vider in writing, at the address last 
provided to the Director by the pro-
vider or electronically, of the Direc-
tor’s intention to remove the name of 
the provider from the List. 

(3) Response. The provider may sub-
mit a written answer within 30 days 
from the date the notice is served or is 
sent to the provider electronically. The 
provider must establish by clear and 
convincing evidence that the provider 
continues to meet the qualifications 
for inclusion on the List, by declara-
tion under penalty of perjury as to the 
provider’s continued compliance with 
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eligibility requirements under this sub-
chapter, which must include alien reg-
istration numbers of clients in whose 
cases the provider rendered pro bono 
legal services under § 1003.62(a)(1), 
(b)(2), or (d)(2), representing at least 50 
hours of pro bono legal services each 
year since the provider’s most recent 
declaration under § 1003.64(b)(2), or 
since the provider was included on the 
List, whichever was more recent. 

(4) Decision. If, after consideration of 
any response submitted by the pro-
vider, the Director determines that the 
provider is no longer qualified to re-
main on the List, the Director shall: 

(i) Remove the name of the provider 
from the List no later than in the next 
quarterly update; and 

(ii) Notify the provider of such re-
moval in writing, at the address last 
provided to the Director by the pro-
vider or electronically. 

(5) Disciplinary Action. Removal from 
the List pursuant to § 1003.65(a), (b), (c), 
or (d) shall be without prejudice to the 
authority to discipline a practitioner 
under EOIR’s rules and procedures for 
professional conduct for practitioners 
listed in 8 CFR part 1003, subpart G. 

[80 FR 59512, Oct. 1, 2015, as amended at 86 FR 

70723, Dec. 13, 2021] 

§ 1003.66 Changes in information or 
status. 

All providers with a pending applica-
tion or currently on the List must no-
tify the Director in writing within ten 
business days if: 

(a) The provider’s contact informa-
tion has changed; 

(b) Any specific limitations in pro-
viding pro bono legal services under 
§ 1003.63(b)(4), (c)(2), or (d)(2) have 
changed; or 

(c) The provider is no longer eligible 
under § 1003.62. 

[80 FR 59513, Oct. 1, 2015] 

Subpart F [Reserved] 

Subpart G—Professional Conduct 
for Practitioners—Rules and 
Procedures 

SOURCE: 65 FR 39526, June 27, 2000, unless 

otherwise noted. 

§ 1003.101 General provisions. 

(a) Authority to sanction. An adjudi-

cating official or the Board of Immi-

gration Appeals (the Board) may im-

pose disciplinary sanctions against any 

practitioner if it finds it to be in the 

public interest to do so. It will be in 

the public interest to impose discipli-

nary sanctions against a practitioner 

who is authorized to practice before 

the Board and the Immigration Courts 

when such person has engaged in crimi-

nal, unethical, or unprofessional con-

duct, or in frivolous behavior, as set 

forth in § 1003.102. In accordance with 

the disciplinary proceedings set forth 

in this subpart and outlined below, an 

adjudicating official or the Board may 

impose any of the following discipli-

nary sanctions: 

(1) Disbarment, which is permanent, 

from practice before the Board and the 

Immigration Courts or the DHS, or be-

fore all three authorities; 

(2) Suspension, including immediate 

suspension, from practice before the 

Board and the Immigration Courts or 

the DHS, or before all three authori-

ties; 

(3) Public or private censure; or 

(4) Such other disciplinary sanctions 

as the adjudicating official or the 

Board deems appropriate. 

(b) Persons subject to sanctions. Per-

sons subject to sanctions include any 

practitioner. Attorneys employed by 

the Department of Justice shall be sub-

ject to discipline pursuant to § 1003.109. 

Nothing in this regulation shall be con-

strued as authorizing persons who do 

not meet the definition of practitioner 

to represent individuals before the 

Board and the immigration courts or 

the DHS. 

(c) The administrative termination 

of a representative’s accreditation 

under 8 CFR 1292.17 after the issuance 

of a Notice of Intent to Discipline pur-

suant to § 1003.105(a)(1) shall not pre-

clude the continuation of disciplinary 

proceedings and the imposition of sanc-

tions, unless counsel for the govern-

ment moves to withdraw the Notice of 
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Intent to Discipline and the adjudi-
cating official or the Board grants the 
motion. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76923, Dec. 18, 2008; 77 FR 2014, Jan. 13, 
2012; 81 FR 92362, Dec. 19, 2016; 87 FR 56259, 
Sept. 14, 2022] 

§ 1003.102 Grounds. 

It is deemed to be in the public inter-
est for an adjudicating official or the 
Board to impose disciplinary sanctions 
against any practitioner who falls 
within one or more of the categories 
enumerated in this section, but these 
categories do not constitute the exclu-
sive grounds for which disciplinary 
sanctions may be imposed in the public 
interest. Nothing in this regulation 
should be read to denigrate the practi-
tioner’s duty to represent zealously his 
or her client within the bounds of the 
law. A practitioner who falls within 
one of the following categories shall be 
subject to disciplinary sanctions in the 
public interest if he or she: 

(a) Charges or receives, either di-
rectly or indirectly: 

(1) In the case of an attorney, any fee 
or compensation for specific services 
rendered for any person that shall be 
deemed to be grossly excessive. The 
factors to be considered in determining 
whether a fee or compensation is gross-
ly excessive include the following: The 
time and labor required, the novelty 
and difficulty of the questions in-
volved, and the skill requisite to per-
form the legal service properly; the 
likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other em-
ployment by the attorney; the fee cus-
tomarily charged in the locality for 
similar legal services; the amount in-
volved and the results obtained; the 
time limitations imposed by the client 
or by the circumstances; the nature 
and length of the professional relation-
ship with the client; and the experi-
ence, reputation, and ability of the at-
torney or attorneys performing the 
services, 

(2) In the case of an accredited rep-
resentative as defined in § 1292.1(a)(4) of 
this chapter, any fee or compensation 
for specific services rendered for any 
person, except that an accredited rep-
resentative may be regularly com-

pensated by the organization of which 
he or she is an accredited representa-
tive, or 

(3) In the case of a law student or law 
graduate as defined in § 1292.1(a)(2) of 
this chapter, any fee or compensation 
for specific services rendered for any 
person, except that a law student or 
law graduate may be regularly com-
pensated by the organization or firm 
with which he or she is associated as 
long as he or she is appearing without 
direct or indirect remuneration from 
the client he or she represents; 

(b) Bribes, attempts to bribe, coerces, 
or attempts to coerce, by any means 
whatsoever, any person (including a 
party to a case or an officer or em-
ployee of the Department of Justice) to 
commit any act or to refrain from per-
forming any act in connection with 
any case; 

(c) Knowingly or with reckless dis-
regard makes a false statement of ma-
terial fact or law, or willfully misleads, 
misinforms, threatens, or deceives any 
person (including a party to a case or 
an officer or employee of the Depart-
ment of Justice), concerning any mate-
rial and relevant matter relating to a 
case, including knowingly or with 
reckless disregard offering false evi-
dence. If a practitioner has offered ma-
terial evidence and comes to know of 
its falsity, the practitioner shall take 
appropriate remedial measures; 

(d) Solicits professional employment, 
through in-person or live telephone 
contact or through the use of runners, 
from a prospective client with whom 
the practitioner has no family or prior 
professional relationship, when a sig-
nificant motive for the practitioner’s 
doing so is the practitioner’s pecuniary 
gain. If the practitioner has no family 
or prior professional relationship with 
the prospective client known to be in 
need of legal services in a particular 
matter, the practitioner must include 
the words ‘‘Advertising Material’’ on 
the outside of the envelope of any writ-
ten communication and at the begin-
ning and ending of any recorded com-
munication. Such advertising material 
or similar solicitation documents may 
not be distributed by any person in or 
around the premises of any building in 
which an immigration court is located; 
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(e) Is subject to a final order of dis-
barment or suspension, or has resigned 
while a disciplinary investigation or 
proceeding is pending; 

(f) Knowingly or with reckless dis-
regard makes a false or misleading 
communication about his or her quali-
fications or services. A communication 
is false or misleading if it: 

(1) Contains a material misrepresen-
tation of fact or law, or omits a fact 
necessary to make the statement con-
sidered as a whole not materially mis-
leading, or, 

(2) Contains an assertion about the 
practitioner or the practitioner’s quali-
fications or services that cannot be 
substantiated. A practitioner shall not 
state or imply that the practitioner 
has been recognized or certified as a 
specialist in immigration or nation-
ality law unless such certification is 
granted by the appropriate State regu-
latory authority or by an organization 
that has been approved by the appro-
priate State regulatory authority to 
grant such certification. An accredited 
representative shall not state or imply 
that the accredited representative: 

(i) Is approved to practice before the 
immigration courts or the Board, if the 
representative is only approved as an 
accredited representative before DHS; 

(ii) Is an accredited representative 
for an organization other than a recog-
nized organization through which the 
representative acquired accreditation; 
or 

(iii) Is an attorney. 
(g) Engages in contumelious or other-

wise obnoxious conduct, with regard to 
a case in which he or she acts in a rep-
resentative capacity, which would con-
stitute contempt of court in a judicial 
proceeding; 

(h) Has been found guilty of, or plead-
ed guilty or nolo contendere to, a seri-
ous crime, in any court of the United 
States, or of any state, possession, ter-
ritory, commonwealth, or the District 
of Columbia. A serious crime includes 
any felony and also includes any lesser 
crime, a necessary element of which, as 
determined by the statutory or com-
mon law definition of such crime in the 
jurisdiction where the judgment was 
entered, involves interference with the 
administration of justice, false swear-
ing, misrepresentation, fraud, willful 

failure to file income tax returns, de-
ceit, dishonesty, bribery, extortion, 
misappropriation, theft, or an attempt, 
or a conspiracy or solicitation of an-
other, to commit a serious crime. A 
plea or verdict of guilty or a conviction 
after a plea of nolo contendere is deemed 
to be a conviction within the meaning 
of this section; 

(i) Knowingly or with reckless dis-
regard falsely certifies a copy of a doc-
ument as being a true and complete 
copy of an original; 

(j) Engages in frivolous behavior in a 
proceeding before an immigration 
court, the Board, or any other adminis-
trative appellate body under title II of 
the Immigration and Nationality Act, 
provided: 

(1) A practitioner engages in frivo-
lous behavior when he or she knows or 
reasonably should have known that his 
or her actions lack an arguable basis in 
law or in fact, or are taken for an im-
proper purpose, such as to harass or to 
cause unnecessary delay. Actions that, 
if taken improperly, may be subject to 
disciplinary sanctions include, but are 
not limited to, the making of an argu-
ment on any factual or legal question, 
the submission of an application for 
discretionary relief, the filing of a mo-
tion, or the filing of an appeal. The sig-
nature of a practitioner on any filing, 
application, motion, appeal, brief, or 
other document constitutes certifi-
cation by the signer that the signer has 
read the filing, application, motion, ap-
peal, brief, or other document and that, 
to the best of the signer’s knowledge, 
information, and belief, formed after 
inquiry reasonable under the cir-
cumstances, the document is well- 
grounded in fact and is warranted by 
existing law or by a good faith argu-
ment for the extension, modification, 
or reversal of existing law or the estab-
lishment of new law, and is not inter-
posed for any improper purpose. 

(2) The imposition of disciplinary 
sanctions for frivolous behavior under 
this section in no way limits the au-
thority of the Board to dismiss an ap-
peal summarily pursuant to § 1003.1(d); 

(k) Engages in conduct that con-
stitutes ineffective assistance of coun-
sel, as previously determined in a find-
ing by the Board, an immigration judge 
in an immigration proceeding, or a 
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Federal court judge or panel, and a dis-
ciplinary complaint is filed within one 
year of the finding; 

(l) Repeatedly fails to appear for pre- 
hearing conferences, scheduled hear-
ings, or case-related meetings in a 
timely manner without good cause; 

(m) Assists any person, other than a 
practitioner as defined in § 1003.101(b), 
in the performance of activity that 
constitutes the unauthorized practice 
of law. The practice of law before EOIR 
means engaging in practice or prepara-
tion as those terms are defined in 
§§ 1001.1(i) and (k); 

(n) Engages in conduct that is preju-
dicial to the administration of justice 
or undermines the integrity of the ad-
judicative process. Conduct that will 
generally be subject to sanctions under 
this ground includes any action or in-
action that seriously impairs or inter-
feres with the adjudicative process 
when the practitioner should have rea-
sonably known to avoid such conduct; 

(o) Fails to provide competent rep-
resentation to a client. Competent rep-
resentation requires the legal knowl-
edge, skill, thoroughness, and prepara-
tion reasonably necessary for the rep-
resentation. Competent handling of a 
particular matter includes inquiry into 
and analysis of the factual and legal 
elements of the problem, and use of 
methods and procedures meeting the 
standards of competent practitioners; 

(p) Fails to abide by a client’s deci-
sions concerning the objectives of rep-
resentation and fails to consult with 
the client as to the means by which 
they are to be pursued, in accordance 
with paragraph (r) of this section. A 
practitioner may take such action on 
behalf of the client as is impliedly au-
thorized to carry out the representa-
tion; 

(q) Fails to act with reasonable dili-
gence and promptness in representing a 
client. 

(1) A practitioner’s workload must be 
controlled and managed so that each 
matter can be handled competently. 

(2) A practitioner has the duty to act 
with reasonable promptness. This duty 
includes, but shall not be limited to, 
complying with all time and filing lim-
itations. This duty, however, does not 
preclude the practitioner from agree-
ing to a reasonable request for a post-

ponement that will not prejudice the 
practitioner’s client. 

(3) A practitioner should carry 
through to conclusion all matters un-
dertaken for a client, consistent with 
the scope of representation as pre-
viously determined by the client and 
practitioner, unless the client termi-
nates the relationship or the practi-
tioner obtains permission to withdraw 
in compliance with applicable rules 
and regulations. If a practitioner has 
handled a proceeding that produced a 
result adverse to the client and the 
practitioner and the client have not 
agreed that the practitioner will han-
dle the matter on appeal, the practi-
tioner must consult with the client 
about the client’s appeal rights and the 
terms and conditions of possible rep-
resentation on appeal; 

(r) Fails to maintain communication 
with the client throughout the dura-
tion of the client-practitioner relation-
ship. It is the obligation of the practi-
tioner to take reasonable steps to com-
municate with the client in a language 
that the client understands. A practi-
tioner is only under the obligation to 
attempt to communicate with his or 
her client using addresses or phone 
numbers known to the practitioner. In 
order to properly maintain commu-
nication, the practitioner should: 

(1) Promptly inform and consult with 
the client concerning any decision or 
circumstance with respect to which the 
client’s informed consent is reasonably 
required; 

(2) Reasonably consult with the cli-
ent about the means by which the cli-
ent’s objectives are to be accomplished. 
Reasonable consultation with the cli-
ent includes the duty to meet with the 
client sufficiently in advance of a hear-
ing or other matter to ensure adequate 
preparation of the client’s case and 
compliance with applicable deadlines; 

(3) Keep the client reasonably in-
formed about the status of the matter, 
such as significant developments af-
fecting the timing or the substance of 
the representation; and 

(4) Promptly comply with reasonable 
requests for information, except that 
when a prompt response is not feasible, 
the practitioner, or a member of the 
practitioner’s staff, should acknowl-
edge receipt of the request and advise 
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the client when a response may be ex-
pected; 

(s) Fails to disclose to the adjudi-
cator legal authority in the controlling 
jurisdiction known to the practitioner 
to be directly adverse to the position of 
the client and not disclosed by oppos-
ing counsel; 

(t) Repeatedly fails to submit a 
signed and completed entry of appear-
ance using the appropriate form in 
compliance with applicable rules and 
regulations, including 8 CFR 292.4(a), 
1003.17, and 1003.38; 

(u) Repeatedly drafts notices, mo-
tions, briefs, or claims that are filed 
with DHS or EOIR that reflect little or 
no attention to the specific factual or 
legal issues applicable to a client’s 
case, but rather rely on boilerplate lan-
guage indicative of a substantial fail-
ure to competently and diligently rep-
resent the client; 

(v) Acts outside the scope of the rep-
resentative’s approved authority as an 
accredited representative. 

(w) Repeatedly fails to sign any 
pleading, application, motion, petition, 
brief, or other document prepared, 
drafted, or filed with DHS or EOIR. 
The practitioner’s signature must be in 
the practitioner’s individual name and 
must be handwritten or electronically 
in conformity with the rules and in-
structions of the applicable system. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76923, Dec. 18, 2008, 81 FR 92362, Dec. 19, 
2016; 87 FR 56259, Sept. 14, 2022] 

§ 1003.103 Immediate suspension and 
summary disciplinary proceedings; 
duty of practitioner to notify EOIR 
of conviction or discipline. 

(a) Immediate Suspension—(1) Petition. 
The EOIR disciplinary counsel shall 
file a petition with the Board to sus-
pend immediately from practice before 
the Board and the Immigration Courts 
any practitioner who has been found 
guilty of, or pleaded guilty or nolo 
contendere to, a serious crime, as de-
fined in § 1003.102(h), or any practi-
tioner who has been suspended or dis-
barred by, or while a disciplinary in-
vestigation or proceeding is pending 
has resigned from, the highest court of 
any State, possession, territory, or 
Commonwealth of the United States, 
or the District of Columbia, or any 

Federal court, or who has been placed 
on an interim suspension pending a 
final resolution of the underlying dis-
ciplinary matter. 

(2) DHS petition. DHS may file a pe-
tition with the Board to suspend imme-
diately from practice before DHS any 
practitioner described in paragraph 
(a)(1) of this section. See 8 CFR 292.3(c). 

(3) Copy of petition. A copy of a peti-
tion filed by the EOIR disciplinary 
counsel shall be forwarded to DHS, 
which may submit a written request to 
the Board that entry of any order im-
mediately suspending a practitioner 
before the Board or the Immigration 
Courts also apply to the practitioner’s 
authority to practice before DHS. A 
copy of a petition filed by DHS shall be 
forwarded to the EOIR disciplinary 
counsel, who may submit a written re-
quest to the Board that entry of any 
order immediately suspending a practi-
tioner before DHS also apply to the 
practitioner’s authority to practice be-
fore the Board and Immigration 
Courts. Proof of service on the practi-
tioner of any request to broaden the 
scope of an immediate suspension or 
proposed discipline must be filed with 
the Board or the adjudicating official. 

(4) Immediate suspension. Upon the fil-
ing of a petition for immediate suspen-
sion pursuant to §§ 1003.103(a)(1) or 
1003.103(a)(2), together with a certified 
copy of a court record finding that a 
practitioner has been found guilty of, 
or pleaded guilty or nolo contendere to, 
a serious crime, or has been disciplined 
or has resigned, as described in para-
graph (a)(1) of this section, the Board 
shall forthwith enter an order imme-
diately suspending the practitioner 
from practice before the Board, the Im-
migration Courts, and/or DHS, not-
withstanding the pendency of an ap-
peal, if any, of the underlying discipli-
nary proceeding, pending final disposi-
tion of a summary disciplinary pro-
ceeding as provided in paragraph (b) of 
this section. Such immediate suspen-
sion will continue until imposition of a 
final administrative decision. If an im-
mediate suspension is imposed upon a 
practitioner, the Board may require 
that notice of such suspension be post-
ed at the Board, the Immigration 
Courts, or DHS. Upon good cause 
shown, the Board may set aside such 
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order of immediate suspension when it 
appears in the interest of justice to do 
so. If a final administrative decision 
includes the imposition of a period of 
suspension, time spent by the practi-
tioner under immediate suspension 
pursuant to this paragraph may be 
credited toward the period of suspen-
sion imposed under the final adminis-
trative decision. 

(b) Summary disciplinary proceedings. 
The EOIR disciplinary counsel (or DHS 
pursuant to 8 CFR 292.3(c)(3)) shall 
promptly initiate summary discipli-
nary proceedings against any practi-
tioner described in paragraph (a) of 
this section by the issuance of a Notice 
of Intent to Discipline, upon receipt of 
a certified copy of the order, judgment, 
or record evidencing the underlying 
criminal conviction, discipline, or res-
ignation, and accompanied by a cer-
tified copy of such document. However, 
delays in initiation of summary dis-
ciplinary proceedings under this sec-
tion will not impact an immediate sus-
pension imposed pursuant to paragraph 
(a) of this section. Summary pro-
ceedings shall be conducted in accord-
ance with the provisions set forth in 
§§ 1003.105 and 1003.106. Any such sum-
mary proceeding shall not be concluded 
until all direct appeals from an under-
lying criminal conviction shall have 
been completed. 

(1) In matters concerning criminal 
convictions, a certified copy of the 
court record, docket entry, or plea 
shall be conclusive evidence of the 
commission of the crime in any sum-
mary disciplinary proceeding based 
thereon. 

(2) In the case of a summary pro-
ceeding based upon a final order of dis-
barment or suspension, or a resigna-
tion while a disciplinary investigation 
or proceeding is pending (i.e., recip-
rocal discipline), a certified copy of a 
judgment or order of discipline shall 
establish a rebuttable presumption of 
the professional misconduct. Discipli-
nary sanctions shall follow in such a 
proceeding unless the attorney can 
rebut the presumption by dem-
onstrating clear and convincing evi-
dence that: 

(i) The underlying disciplinary pro-
ceeding was so lacking in notice or op-

portunity to be heard as to constitute 
a deprivation of due process; 

(ii) There was such an infirmity of 
proof establishing the attorney’s pro-
fessional misconduct as to give rise to 
the clear conviction that the adjudi-
cating official could not, consistent 
with his or her duty, accept as final the 
conclusion on that subject; or 

(iii) The imposition of discipline by 
the adjudicating official would result 
in grave injustice. 

(c) Duty of practitioner and recognized 
organizations to notify EOIR of convic-
tion or discipline. A practitioner and if 
applicable, the authorized officer of 
each recognized organization with 
which a practitioner is affiliated must 
notify the EOIR disciplinary counsel 
within 30 days of the issuance of the 
initial order, even if an appeal of the 
conviction or discipline is pending, 
when the practitioner has been found 
guilty of, or pleaded guilty or nolo 
contendere to, a serious crime, as de-
fined in § 1003.102(h), or has been dis-
barred or suspended by, or while a dis-
ciplinary investigation or proceeding is 
pending has resigned from, the highest 
court of any State, possession, terri-
tory or Commonwealth of the United 
States, or the District of Columbia, or 
any Federal court. A practitioner’s 
failure to do so may result in an imme-
diate suspension as set forth in para-
graph (a) of this section and other final 
discipline. An organization’s failure to 
do so may result in the administrative 
termination of its recognition for vio-
lating the reporting requirement under 
8 CFR 1292.14. This duty to notify ap-
plies only to convictions for serious 
crimes and to orders imposing dis-
cipline for professional misconduct en-
tered on or after August 28, 2000. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76923, Dec. 18, 2008; 77 FR 2014, Jan. 13, 
2012; 81 FR 92362, Dec. 19, 2016] 

§ 1003.104 Filing of complaints; pre-
liminary inquiries; resolutions; re-
ferral of complaints. 

(a) Filing complaints—(1) Practitioners 
authorized to practice before the Board 
and the Immigration Courts. Complaints 
of criminal, unethical, or unpro-
fessional conduct, or of frivolous be-
havior by a practitioner who is author-
ized to practice before the Board and 
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the Immigration Courts shall be filed 
with the EOIR disciplinary counsel. 
Disciplinary complaints must be sub-
mitted in writing and must state in de-
tail the information that supports the 
basis for the complaint, including, but 
not limited to, the names and address-
es of the complainant and the practi-
tioner, the date(s) of the conduct or be-
havior, the nature of the conduct or be-
havior, the individuals involved, the 
harm or damages sustained by the 
complainant, and any other relevant 
information. Any individual may file a 
complaint with the EOIR disciplinary 
counsel using the Form EOIR–44. The 
EOIR disciplinary counsel shall notify 
DHS of any disciplinary complaint that 
pertains, in whole or part, to a matter 
before DHS. 

(2) Practitioners authorized to practice 
before DHS. Complaints of criminal, un-
ethical, or unprofessional conduct, or 
frivolous behavior by a practitioner 
who is authorized to practice before 
DHS shall be filed with DHS pursuant 
to the procedures set forth in § 292.3(d) 
of this chapter. 

(b) Preliminary inquiry. Upon receipt 
of a disciplinary complaint or on its 
own initiative, the EOIR disciplinary 
counsel will initiate a preliminary in-
quiry. If a complaint is filed by a client 
or former client, the complainant 
thereby waives the attorney-client 
privilege and any other privilege relat-
ing to the representation to the extent 
necessary to conduct a preliminary in-
quiry and any subsequent proceedings 
based thereon. If the EOIR disciplinary 
counsel determines that a complaint is 
without merit, no further action will 
be taken. The EOIR disciplinary coun-
sel may, in the disciplinary counsel’s 
discretion, close a preliminary inquiry 
if the complainant fails to comply with 
reasonable requests for assistance, in-
formation, or documentation. The com-
plainant and the practitioner shall be 
notified of any such determination in 
writing. 

(c) Resolution reached prior to the 
issuance of a Notice of Intent to Dis-
cipline. The EOIR disciplinary counsel, 
in its discretion, may issue warning 
letters and admonitions, and may enter 
into agreements in lieu of discipline, 
prior to the issuance of a Notice of In-
tent to Discipline. 

(d) Referral of complaints of criminal 
conduct. If the EOIR disciplinary coun-
sel receives credible information or al-
legations that a practitioner has en-
gaged in criminal conduct, the EOIR 
disciplinary counsel shall refer the 
matter to DHS or the appropriate 
United States Attorney and, if appro-
priate, to the Inspector General, the 
Federal Bureau of Investigation, or 
other law enforcement agency. In such 
cases, in making the decision to pursue 
disciplinary sanctions, the EOIR dis-
ciplinary counsel shall coordinate in 
advance with the appropriate inves-
tigative and prosecutorial authorities 
within the Department to ensure that 
neither the disciplinary process nor 
criminal prosecutions are jeopardized. 

[65 FR 39526, June 27, 2000, as amended at 73 

FR 76924, Dec. 18, 2008; 81 FR 92362, Dec. 19, 

2016] 

§ 1003.105 Notice of Intent to Dis-
cipline. 

(a) Issuance of Notice. (1) If, upon com-
pletion of the preliminary inquiry, the 
EOIR disciplinary counsel determines 
that sufficient prima facie evidence ex-
ists to warrant charging a practitioner 
with professional misconduct as set 
forth in § 1003.102 or a recognized orga-
nization with misconduct as set forth 
in § 1003.110, the EOIR disciplinary 
counsel will file with the Board and 
issue to the practitioner or organiza-
tion that was the subject of the pre-
liminary inquiry a Notice of Intent to 
Discipline. In cases involving practi-
tioners, service of the notice will be 
made upon the practitioner either by 
certified mail to the practitioner’s last 
known address, as defined in paragraph 
(a)(2) of this section, or by personal de-
livery. In cases involving recognized 
organizations, service of the notice will 
be made upon the authorized officer of 
the organization either by certified 
mail at the address of the organization 
or by personal delivery. The notice 
shall contain a statement of the 
charge(s), a copy of the preliminary in-
quiry report, the proposed disciplinary 
sanctions to be imposed, the procedure 
for filing an answer or requesting a 
hearing, and the mailing address and 
telephone number of the Board. In 
summary disciplinary proceedings 
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brought pursuant to § 1003.103(b), a pre-
liminary inquiry report is not required 
to be filed with the Notice of Intent to 
Discipline. If a Notice of Intent to Dis-
cipline is filed against an accredited 
representative, the EOIR disciplinary 
counsel shall send a copy of the notice 
to the authorized officer of the recog-
nized organization through which the 
representative is accredited at the ad-
dress of the organization. 

(2) For the purposes of this section, 
the last known address of a practi-
tioner is the practitioner’s address as 
it appears in EOIR’s case management 
system if the practitioner is actively 
representing a party before EOIR on 
the date that the EOIR disciplinary 
counsel issues the Notice of Intent to 
Discipline. If the practitioner does not 
have a matter pending before EOIR on 
the date of the issuance of a Notice of 
Intent to Discipline, then the last 
known address for a practitioner will 
be as follows: 

(i) Attorneys in the United States: 
the attorney’s address that is on record 
with a state jurisdiction that licensed 
the attorney to practice law. 

(ii) Accredited representatives: the 
address of a recognized organization 
with which the accredited representa-
tive is affiliated. 

(iii) Accredited officials: the address 
of the embassy of the foreign govern-
ment that employs the accredited offi-
cial. 

(iv) All other practitioners: the ad-
dress for the practitioner that appears 
in EOIR’s case management system for 
the most recent matter on which the 
practitioner represented a party. 

(3) DHS Issuance of Notice to practi-
tioner. DHS may file a Notice of Intent 
to Discipline with the Board in accord-
ance with 8 CFR 292.3(e). 

(b) Copy of notice; reciprocity of dis-
cipline. A copy of the Notice of Intent 
to Discipline filed by the EOIR discipli-
nary counsel shall be forwarded to 
DHS, which may submit a written re-
quest to the Board or the adjudicating 
official requesting that any discipline 
imposed upon a practitioner which re-
stricts his or her authority to practice 
before the Board and the Immigration 
Courts also apply to the practitioner’s 
authority to practice before DHS. A 
copy of the Notice of Intent to Dis-

cipline filed by DHS shall be forwarded 
to the EOIR disciplinary counsel, who 
may submit a written request to the 
Board or the adjudicating official re-
questing that any discipline imposed 
upon a practitioner that restricts his 
or her authority to practice before 
DHS also apply to the practitioner’s 
authority to practice before the Board 
and the Immigration Courts. Proof of 
service on the practitioner of any re-
quest to broaden the scope of the pro-
posed discipline must be filed with the 
adjudicating official. 

(c) Answer—(1) Filing. The practi-
tioner or, in cases involving a recog-
nized organization, the organization, 
shall file a written answer to the No-
tice of Intent to Discipline with the 
Board within 30 days of the date of 
service of the Notice of Intent to Dis-
cipline unless, on motion to the Board, 
an extension of time to answer is 
granted for good cause. A motion for 
an extension of time to answer must be 
received by the Board no later than 
three (3) working days before the time 
to answer has expired. A copy of the 
answer and any such motion shall be 
served by the practitioner on the coun-
sel for the government. 

(2) Contents. The answer shall contain 
a statement of facts which constitute 
the grounds of defense and shall spe-
cifically admit or deny each allegation 
set forth in the Notice of Intent to Dis-
cipline. Every allegation in the Notice 
of Intent to Discipline which is not de-
nied in the answer shall be deemed to 
be admitted and may be considered as 
proved, and no further evidence in re-
spect of such allegation need be ad-
duced. The practitioner or, in cases in-
volving a recognized organization, the 
organization, may also state affirma-
tively special matters of defense and 
may submit supporting documents, in-
cluding affidavits or statements, along 
with the answer. 

(3) Request for hearing. The practi-
tioner or, in cases involving a recog-
nized organization, the organization, 
shall also state in the answer whether 
a hearing on the matter is requested. If 
no such request is made, the oppor-
tunity for a hearing will be deemed 
waived. 

(d) Failure to file an answer. (1) Fail-
ure to file an answer within the time 
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period prescribed in the Notice of In-
tent to Discipline, except where the 
time to answer is extended by the 
Board, shall constitute an admission of 
the allegations in the Notice of Intent 
to Discipline and no further evidence 
with respect to such allegations need 
be adduced. 

(2) Upon such a default by the practi-
tioner or, in cases involving a recog-
nized organization, the organization, 
the counsel for the government shall 
submit to the Board proof of service of 
the Notice of Intent to Discipline. The 
practitioner or the organization shall 
be precluded thereafter from request-
ing a hearing on the matter. The Board 
shall issue a final order adopting the 
proposed disciplinary sanctions in the 
Notice of Intent to Discipline unless to 
do so would foster a tendency toward 
inconsistent dispositions for com-
parable conduct or would otherwise be 
unwarranted or not in the interests of 
justice. With the exception of cases in 
which the Board has already imposed 
an immediate suspension pursuant to 
§ 1003.103 or that otherwise involve an 
accredited representative or recognized 
organization, any final order imposing 
discipline shall not become effective 
sooner than 15 days from the date of 
the order to provide the practitioner 
opportunity to comply with the terms 
of such order, including, but not lim-
ited to, withdrawing from any pending 
immigration matters and notifying im-
migration clients of the imposition of 
any sanction. Any final order imposing 
discipline against an accredited rep-
resentative or recognized organization 
shall become effective immediately. A 
practitioner or a recognized organiza-
tion may file a motion to set aside a 
final order of discipline issued pursuant 
to this paragraph, with service of such 
motion on counsel for the government, 
provided: 

(i) Such a motion is filed within 15 
days of the date of service of the final 
order; and 

(ii) The practitioner’s or the recog-
nized organization’s failure to file an 
answer was due to exceptional cir-
cumstances (such as serious illness of 
the practitioner or death of an imme-
diate relative of the practitioner, but 
not including less compelling cir-
cumstances) beyond the control of the 

practitioner or the recognized organi-
zation. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76925, Dec. 18, 2008; 77 FR 2014, Jan. 13, 
2012; 81 FR 92362, Dec. 19, 2016] 

§ 1003.106 Right to be heard and dis-
position. 

(a) Right to be heard—(1) Summary dis-
ciplinary proceedings. A practitioner 
who is subject to summary disciplinary 
proceedings pursuant to § 1003.103(b) 
must make a prima facie showing to 
the Board in his or her answer that 
there is a material issue of fact in dis-
pute with regard to the basis for sum-
mary disciplinary proceedings, or with 
one or more of the exceptions set forth 
in § 1003.103(b)(2)(i) through (iii). If the 
practitioner files a timely answer and 
the Board determines that there is a 
material issue of fact in dispute with 
regard to the basis for summary dis-
ciplinary proceedings, or with one or 
more of the exceptions set forth in 
§ 1003.103(b)(2)(i) through (iii), then the 
Board shall refer the case to the Chief 
Immigration Judge for the appoint-
ment of an adjudicating official. If the 
practitioner fails to make such a prima 
facie showing, the Board shall retain 
jurisdiction over the case and issue a 
final order. Notwithstanding the fore-
going, the Board shall refer any case to 
the Chief Immigration Judge for the 
appointment of an adjudicating official 
in which the practitioner has filed a 
timely answer and the case involves a 
charge or charges that cannot be adju-
dicated under the summary discipli-
nary proceedings provisions in 
§ 1003.103(b). The Board shall refer such 
a case regardless of whether the practi-
tioner has requested a hearing. 

(2) Procedure. The procedures set 
forth in paragraphs (b) through (d) of 
this section apply to cases in which the 
practitioner or recognized organization 
files a timely answer to the Notice of 
Intent to Discipline, with the exception 
of cases in which the Board issues a 
final order pursuant to § 1003.105(d)(2) 
or § 1003.106(a)(1). 

(i) The Chief Immigration Judge 
shall, upon the filing of an answer, ap-
point an Immigration Judge as an ad-
judicating official. At the request of 
the Chief Immigration Judge, the Chief 
Administrative Hearing Officer may 
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appoint an Administrative Law Judge 
as an adjudicating official. The Direc-
tor may appoint either an Immigration 
Judge or Administrative Law Judge as 
an adjudicating official if the Chief Im-
migration Judge or the Chief Adminis-
trative Hearing Officer does not ap-
point an adjudicating official or if the 
Director determines it is in the inter-
est of efficiency to do so. An Immigra-
tion Judge or Administrative Law 
Judge shall not serve as the adjudi-
cating official in any case in which the 
Judge is the complainant, in any case 
involving a practitioner who regularly 
appears before the Judge, or in any 
case involving a recognized organiza-
tion whose representatives regularly 
appear before the Judge. 

(ii) Upon the practitioner’s or, in 
cases involving a recognized organiza-
tion, the organization’s, request for a 
hearing, the adjudicating official may 
designate the time and place of the 
hearing with due regard to the location 
of the practitioner’s practice or resi-
dence or of the recognized organiza-
tion, the convenience of witnesses, and 
any other relevant factors. When desig-
nating the time and place of a hearing, 
the adjudicating official shall provide 
for the service of a notice of hearing on 
the practitioner or the authorized offi-
cer of the recognized organization and 
the counsel for the government. The 
practitioner or the recognized organi-
zation shall be afforded adequate time 
to prepare a case in advance of the 
hearing. Pre-hearing conferences may 
be scheduled at the discretion of the 
adjudicating official in order to narrow 
issues, to obtain stipulations between 
the parties, to exchange information 
voluntarily, and otherwise to simplify 
and organize the proceeding. Settle-
ment agreements reached after the 
issuance of a Notice of Intent to Dis-
cipline are subject to final approval by 
the adjudicating official or, if the prac-
titioner or organization has not filed 
an answer, subject to final approval by 
the Board. 

(iii) The practitioner or, in cases in-
volving a recognized organization, the 
organization, may be represented by 
counsel at no expense to the govern-
ment. Counsel for the practitioner or 
the organization shall file the appro-
priate Notice of Entry of Appearance 

(Form EOIR–27 or EOIR–28) in accord-
ance with the procedures set forth in 
this part. Each party shall have a rea-
sonable opportunity to examine and 
object to evidence presented by the 
other party, to present evidence, and to 
cross-examine witnesses presented by 
the other party. If the practitioner or 
the recognized organization files an an-
swer but does not request a hearing, 
then the adjudicating official shall pro-
vide the parties an opportunity to sub-
mit briefs and evidence to support or 
refute any of the charges or affirmative 
defenses. 

(iv) In rendering a decision, the adju-
dicating official shall consider the fol-
lowing: The complaint, the preliminary 
inquiry report, the Notice of Intent to 
Discipline, the answer, any supporting 
documents, and any other evidence, in-
cluding pleadings, briefs, and other ma-
terials. Counsel for the government 
shall bear the burden of proving the 
grounds for disciplinary sanctions enu-
merated in the Notice of Intent to Dis-
cipline by clear and convincing evi-
dence. 

(v) The record of proceedings, regard-
less of whether an immigration judge 
or an administrative law judge is the 
adjudicating official, shall conform to 
the requirements of 8 CFR part 1003, 
subpart C and 8 CFR 1240.9. Discipli-
nary hearings shall be conducted in the 
same manner as Immigration Court 
proceedings as is appropriate, and shall 
be open to the public, except that: 

(A) Depending upon physical facili-
ties, the adjudicating official may 
place reasonable limitations upon the 
number of individuals in attendance at 
any one time, with priority being given 
to the press over the general public, 
and 

(B) For the purposes of protecting 
witnesses, parties, or the public inter-
est, the adjudicating official may limit 
attendance or hold a closed hearing. 

(3) Failure to appear in proceedings. If 
the practitioner or, in cases involving a 
recognized organization, the organiza-
tion, requests a hearing as provided in 
§ 1003.105(c)(3) but fails to appear, the 
adjudicating official shall then proceed 
and decide the case in the absence of 
the practitioner or the recognized orga-
nization in accordance with paragraph 
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(b) of this section, based on the avail-
able record, including any additional 
evidence or arguments presented by 
the counsel for the government at the 
hearing. In such a proceeding the coun-
sel for the government shall submit to 
the adjudicating official proof of serv-
ice of the Notice of Intent to Discipline 
as well as the Notice of the Hearing. 
The practitioner or the recognized or-
ganization shall be precluded there-
after from participating further in the 
proceedings. A final order imposing 
discipline issued pursuant to this para-
graph shall not be subject to further 
review, except that the practitioner or 
the recognized organization may file a 
motion to set aside the order, with 
service of such motion on counsel for 
the government, provided: 

(i) Such a motion is filed within 15 
days of the date of issuance of the final 
order; and 

(ii) The practitioner’s or the recog-
nized organization’s failure to appear 
was due to exceptional circumstances 
(such as serious illness of the practi-
tioner or death of an immediate rel-
ative of the practitioner, but not in-
cluding less compelling circumstances) 
beyond the control of the practitioner 
or the recognized organization. 

(b) Decision. The adjudicating official 
shall consider the entire record and, as 
soon as practicable, render a decision. 
If the adjudicating official finds that 
one or more grounds for disciplinary 
sanctions enumerated in the Notice of 
Intent to Discipline have been estab-
lished by clear and convincing evi-
dence, the official shall rule that the 
disciplinary sanctions set forth in the 
Notice of Intent to Discipline be adopt-
ed, modified, or otherwise amended. If 
the adjudicating official determines 
that the practitioner should be sus-
pended, the time period for such sus-
pension shall be specified. If the adjudi-
cating official determines that the or-
ganization’s recognition should be re-
voked, the official may also identify 
the persons affiliated with the organi-
zation who were directly involved in 
the conduct that constituted the 
grounds for revocation. If the adjudi-
cating official determines that the or-
ganization’s recognition should be ter-
minated, the official shall specify the 
time restriction, if any, before the or-

ganization may submit a new request 
for recognition. Any grounds for dis-
ciplinary sanctions enumerated in the 
Notice of Intent to Discipline that have 
not been established by clear and con-
vincing evidence shall be dismissed. 
The adjudicating official shall provide 
for service of a written decision or 
memorandum summarizing an oral de-
cision on the practitioner or, in cases 
involving a recognized organization, on 
the authorized officer of the organiza-
tion and on the counsel for the govern-
ment. Except as provided in paragraph 
(a)(2) of this section, the adjudicating 
official’s decision becomes final only 
upon waiver of appeal or expiration of 
the time for appeal to the Board, 
whichever comes first, and does not 
take effect during the pendency of an 
appeal to the Board as provided in 
§ 1003.6. A final order imposing dis-
cipline against an accredited represent-
ative or recognized organization shall 
take effect immediately. 

(c) Appeal. Upon issuance of a deci-
sion by the adjudicating official, either 
party or both parties may appeal to the 
Board to conduct a review pursuant to 
§ 1003.1(d)(3). Parties must comply with 
all pertinent provisions for appeals to 
the Board, including provisions relat-
ing to forms and fees, as set forth in 
Part 1003, and must use Form EOIR–45. 
The decision of the Board is the final 
administrative order as provided in 
§ 1003.1(d)(7), and shall be served upon 
the practitioner or, in cases involving a 
recognized organization, the organiza-
tion, as provided in § 1003.1(f). With the 
exception of cases in which the Board 
has already imposed an immediate sus-
pension pursuant to § 1003.103 or cases 
involving accredited representatives or 
recognized organizations, any final 
order imposing discipline shall not be-
come effective sooner than 15 days 
from the date of the order to provide 
the practitioner opportunity to comply 
with the terms of such order, includ-
ing, but not limited to, withdrawing 
from any pending immigration matters 
and notifying immigration clients of 
the imposition of any sanction. A final 
order imposing discipline against an 
accredited representative or recognized 
organization shall take effect imme-
diately. A copy of the final administra-
tive order of the Board shall be served 
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upon the counsel for the government. If 
disciplinary sanctions are imposed 
against a practitioner or a recognized 
organization (other than a private cen-
sure), the Board may require that no-
tice of such sanctions be posted at the 
Board, the Immigration Courts, or DHS 
for the period of time during which the 
sanctions are in effect, or for any other 
period of time as determined by the 
Board. 

(d) Referral. In addition to, or in lieu 
of, initiating disciplinary proceedings 
against a practitioner, the EOIR dis-
ciplinary counsel may notify an appro-
priate Federal or state disciplinary or 
regulatory authority of any complaint 
filed against a practitioner. Any final 
administrative decision imposing sanc-
tions against a practitioner (other than 
a private censure) shall be reported to 
any such disciplinary or regulatory au-
thority in every jurisdiction where the 
disciplined practitioner is admitted or 
otherwise authorized to practice. In ad-
dition, the EOIR disciplinary counsel 
shall transmit notice of all public dis-
cipline imposed under this rule to the 
National Lawyer Regulatory Data 
Bank maintained by the American Bar 
Association. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76925, Dec. 18, 2008; 77 FR 2015, Jan. 13, 
2012; 81 FR 92363, Dec. 19, 2016; 86 FR 70723, 
Dec. 13, 2021] 

§ 1003.107 Reinstatement after disbar-
ment or suspension. 

(a) Reinstatement upon expiration of 
suspension. (1) Except as provided in 
paragraph (c)(1) of this section, after 
the period of suspension has expired, a 
practitioner who has been suspended 
and wishes to be reinstated must file a 
motion to the Board requesting rein-
statement to practice before the Board 
and the Immigration Courts, or DHS, 
or before all three authorities. The 
practitioner must demonstrate by clear 
and convincing evidence that notwith-
standing the suspension, the practi-
tioner otherwise meets the definition 
of attorney or representative as set 
forth in § 1001.1(f) and (j), respectively, 
of this chapter. The practitioner must 
serve a copy of such motion on the 
EOIR disciplinary counsel. In matters 
in which the practitioner was ordered 
suspended from practice before DHS, 

the practitioner must serve a copy of 
such motion on the DHS disciplinary 
counsel. 

(2) The EOIR disciplinary counsel 
and, in matters in which the practi-
tioner was ordered suspended from 
practice before DHS, the DHS discipli-
nary counsel, may reply within 13 days 
of service of the motion in the form of 
a written response objecting to the re-
instatement on the ground that the 
practitioner failed to comply with the 
terms of the suspension. The response 
must include supporting documenta-
tion or evidence of the petitioner’s fail-
ure to comply with the terms of the 
suspension. The Board, in its discre-
tion, may afford the parties additional 
time to file briefs or hold a hearing to 
determine if the practitioner meets all 
the requirements for reinstatement. 

(3) If a practitioner does not meet the 
definition of attorney or representa-
tive, the Board shall deny the motion 
for reinstatement without further con-
sideration. If the practitioner failed to 
comply with the terms of the suspen-
sion, the Board shall deny the motion 
and indicate the circumstances under 
which the practitioner may apply for 
reinstatement. If the practitioner 
meets the definition of attorney or rep-
resentative and the practitioner other-
wise has complied with the terms of 
the suspension, the Board shall grant 
the motion and reinstate the practi-
tioner. 

(b) Early reinstatement. (1) Except as 
provided in paragraph (c) of this sec-
tion, a practitioner who has been dis-
barred or who has been suspended for 
one year or more may file a petition 
for reinstatement directly with the 
Board after one-half of the suspension 
period has expired or one year has 
passed, whichever is greater, provided 
that notwithstanding the suspension, 
the practitioner otherwise meets the 
definition of attorney or representative 
as set forth in § 1001.1(f) and (j), respec-
tively, of this chapter. A copy of such 
a petition shall be served on the EOIR 
disciplinary counsel. In matters in 
which the practitioner was ordered dis-
barred or suspended from practice be-
fore DHS, a copy of such petition shall 
be served on the DHS disciplinary 
counsel. 
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(2) A practitioner seeking early rein-
statement must demonstrate by clear 
and convincing evidence that the prac-
titioner possesses the moral and profes-
sional qualifications required to appear 
before the Board, the Immigration 
Courts, or DHS, and that the practi-
tioner’s reinstatement will not be det-
rimental to the administration of jus-
tice. The EOIR disciplinary counsel 
and, in matters in which the practi-
tioner was ordered disbarred or sus-
pended from practice before DHS, the 
DHS disciplinary counsel, may reply 
within 30 days of service of the petition 
in the form of a written response to the 
Board, which may include, but is not 
limited to, documentation or evidence 
of the practitioner’s failure to comply 
with the terms of the disbarment or 
suspension or of any complaints filed 
against the disbarred or suspended 
practitioner subsequent to the practi-
tioner’s disbarment or suspension. 

(3) If a practitioner cannot meet the 
definition of attorney or representa-
tive, the Board shall deny the petition 
for reinstatement without further con-
sideration. If the petition for reinstate-
ment is found to be otherwise inappro-
priate or unwarranted, the petition 
shall be denied. Any subsequent peti-
tions for reinstatement may not be 
filed before the end of one year from 
the date of the Board’s previous denial 
of reinstatement, unless the practi-
tioner is otherwise eligible for rein-
statement under paragraph (a). If the 
petition for reinstatement is deter-
mined to be timely, the practitioner 
meets the definition of attorney or rep-
resentative, and the petitioner has oth-
erwise established by the requisite 
standard of proof that the practitioner 
possesses the qualifications set forth 
herein, and that reinstatement will not 
be detrimental to the administration of 
justice, the Board shall grant the peti-
tion and reinstate the practitioner. 
The Board, in its discretion, may hold 
a hearing to determine if the practi-
tioner meets all of the requirements 
for reinstatement. 

(c) Accredited representatives. (1) An 
accredited representative who has been 
suspended for a period of time greater 
than the remaining period of validity 
of the representative’s accreditation at 
the time of the suspension is not eligi-

ble to be reinstated under § 1003.107(a) 
or (b). In such circumstances, after the 
period of suspension has expired, an or-
ganization may submit a new request 
for accreditation pursuant to 8 CFR 
1292.13 on behalf of such an individual. 

(2) Disbarment. An accredited rep-
resentative who has been disbarred is 
permanently barred from appearing be-
fore the Board, the Immigration 
Courts, or DHS as an accredited rep-
resentative and cannot seek reinstate-
ment. 

(d) Appearance after reinstatement. A 
practitioner who has been reinstated to 
practice by the Board must file a new 
Notice of Entry of Appearance of At-
torney or Representative in each case 
on the form required by applicable 
rules and regulations, even if the rein-
stated practitioner previously filed 
such a form in a proceeding before the 
practitioner was disciplined. 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76926, Dec. 18, 2008; 77 FR 2015, Jan. 13, 
2012; 81 FR 92364, Dec. 19, 2016] 

§ 1003.108 Confidentiality. 

(a) Complaints and preliminary inquir-
ies. Except as otherwise provided by 
law or regulation, information con-
cerning complaints or preliminary in-
quiries is confidential. A practitioner 
or recognized organization whose con-
duct is the subject of a complaint or 
preliminary inquiry, however, may 
waive confidentiality, except that the 
EOIR disciplinary counsel may decline 
to permit a waiver of confidentiality if 
it is determined that an ongoing pre-
liminary inquiry may be substantially 
prejudiced by public disclosure before 
the filing of a Notice of Intent to Dis-
cipline. 

(1) Disclosure of information for the 
purpose of protecting the public. The 
EOIR disciplinary counsel may disclose 
information concerning a complaint or 
preliminary inquiry for the protection 
of the public when the necessity for 
disclosing information outweighs the 
necessity for preserving confidentiality 
in circumstances including, but not 
limited to, the following: 

(i) A practitioner or recognized orga-
nization has caused, or is likely to 
cause, harm to client(s), the public, or 
the administration of justice, such that 
the public or specific individuals 



968 

8 CFR Ch. V (1–1–23 Edition) § 1003.109 

should be advised of the nature of the 
allegations. If disclosure of informa-
tion is made pursuant to this para-
graph, the EOIR disciplinary counsel 
may define the scope of information 
disseminated and may limit the disclo-
sure of information to specified indi-
viduals and entities; 

(ii) A practitioner or recognized orga-
nization has committed criminal acts 
or is under investigation by law en-
forcement authorities; 

(iii) A practitioner or recognized or-
ganization is under investigation by a 
disciplinary or regulatory authority, or 
has committed acts or made omissions 
that may reasonably result in inves-
tigation by such authorities; 

(iv) A practitioner or recognized or-
ganization is the subject of multiple 
disciplinary complaints and the EOIR 
disciplinary counsel has determined 
not to pursue all of the complaints. 
The EOIR disciplinary counsel may in-
form complainants whose allegations 
have not been pursued of the status of 
any other preliminary inquiries or the 
manner in which any other com-
plaint(s) against the practitioner or 
recognized organization have been re-
solved. 

(2) Disclosure of information for the 
purpose of conducting a preliminary in-
quiry. The EOIR disciplinary counsel, 
in the exercise of discretion, may dis-
close documents and information con-
cerning complaints and preliminary in-
quiries to the following individuals and 
entities: 

(i) To witnesses or potential wit-
nesses in conjunction with a complaint 
or preliminary inquiry; 

(ii) To other governmental agencies 
responsible for the enforcement of civil 
or criminal laws; 

(iii) To agencies and other jurisdic-
tions responsible for disciplinary or 
regulatory investigations and pro-
ceedings; 

(iv) To the complainant or a lawful 
designee; 

(v) To the practitioner or recognized 
organization who is the subject of the 
complaint or preliminary inquiry or 
the practitioner’s or recognized organi-
zation’s counsel of record. 

(3) Disclosure of information for the 
purpose of recognition of organizations 
and accreditation of representatives. The 

EOIR disciplinary counsel, in the exer-
cise of discretion, may disclose infor-
mation concerning complaints or pre-
liminary inquiries regarding applicants 
for recognition and accreditation, rec-
ognized organizations or their author-
ized officers, or accredited representa-
tives to the Assistant Director for Pol-
icy (or the Assistant Director for Pol-
icy’s delegate) for any purpose related 
to the recognition of organizations and 
accreditation of representatives. 

(b) Resolutions reached prior to the 
issuance of a Notice of Intent to Dis-
cipline. Resolutions reached prior to 
the issuance of a Notice of Intent to 
Discipline, such as warning letters, ad-
monitions, and agreements in lieu of 
discipline are confidential, except that 
resolutions that pertain to an accred-
ited representative may be disclosed to 
the accredited representative’s organi-
zation and the Assistant Director for 
Policy (or the Assistant Director for 
Policy’s delegate). However, all such 
resolutions may become part of the 
public record if the practitioner be-
comes subject to a subsequent Notice 
of Intent to Discipline. 

(c) Notices of Intent to Discipline and 
action subsequent thereto. Notices of In-
tent to Discipline and any action that 
takes place subsequent to their 
issuance, except for the imposition of 
private censures, may be disclosed to 
the public, except that private censures 
may become part of the public record if 
introduced as evidence of a prior record 
of discipline in any subsequent discipli-
nary proceeding. Settlement agree-
ments reached after the issuance of a 
Notice of Intent to Discipline may be 
disclosed to the public upon final ap-
proval by the adjudicating official or 
the Board. Disciplinary hearings are 
open to the public, except as noted in 
§ 1003.106(a)(1)(v). 

[65 FR 39526, June 27, 2000, as amended at 73 
FR 76926, Dec. 18, 2008; 81 FR 92365, Dec. 19, 
2016; 84 FR 44542, Aug. 26, 2019] 

§ 1003.109 Discipline of government at-
torneys. 

Complaints regarding the conduct or 
behavior of Department attorneys, Im-
migration Judges, or Board Members 
shall be directed to the Office of Pro-
fessional Responsibility, United States 
Department of Justice. If disciplinary 
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action is warranted, it shall be admin-
istered pursuant to the Department’s 
attorney discipline procedures. 

§ 1003.110 Sanction of recognized orga-
nizations. 

(a) Authority to sanction. (1) An adju-
dicating official or the Board may im-
pose disciplinary sanctions against a 
recognized organization if it is in the 
public interest to do so. It will be in 
the public interest to impose discipli-
nary sanctions if a recognized organi-
zation has engaged in the conduct de-
scribed in paragraph (b) of this section. 
In accordance with the disciplinary 
proceedings set forth in this subpart, 
an adjudicating official or the Board 
may impose the following sanctions: 

(i) Revocation, which removes the or-
ganization and its accredited rep-
resentatives from the recognition and 
accreditation roster and permanently 
bars the organization from future rec-
ognition; 

(ii) Termination, which removes the 
organization and its accredited rep-
resentatives from the recognition and 
accreditation roster but does not bar 
the organization from future recogni-
tion. In terminating recognition under 
this section, the adjudicating official 
or the Board may preclude the organi-
zation from submitting a new request 
for recognition under 8 CFR 1292.13 be-
fore a specified date; or 

(iii) Such other disciplinary sanc-
tions, except a suspension, as the adju-
dicating official or the Board deems ap-
propriate. 

(2) The administrative termination of 
an organization’s recognition under 8 
CFR 1292.17 after the issuance of Notice 
of Intent to Discipline pursuant to 
§ 1003.105(a)(1) shall not preclude the 
continuation of disciplinary pro-
ceedings and the imposition of sanc-
tions, unless counsel for the govern-
ment moves to dismiss the Notice of 
Intent to Discipline and the adjudi-
cating official or the Board grants the 
motion. 

(3) The imposition of disciplinary 
sanctions against a recognized organi-
zation does not result in disciplinary 
sanctions against that organization’s 
accredited representatives; disciplinary 
sanctions, if any, against an organiza-
tion’s accredited representatives must 

be imposed separately from discipli-
nary sanctions against the organiza-
tion. Termination or revocation of an 
organization’s recognition has the ef-
fect of terminating the accreditation of 
representatives of that organization, 
but such individuals may retain or 
seek accreditation through another 
recognized organization. 

(b) Grounds. It shall be deemed to be 
in the public interest for an adjudi-
cating official or the Board to impose 
disciplinary sanctions against any rec-
ognized organization that violates one 
or more of the grounds specified in this 
paragraph, except that these grounds 
do not constitute the exclusive grounds 
for which disciplinary sanctions may 
be imposed in the public interest. A 
recognized organization may be subject 
to disciplinary sanctions if it: 

(1) Knowingly or with reckless dis-
regard provides a false statement or 
misleading information in applying for 
recognition or accreditation of its rep-
resentatives; 

(2) Knowingly or with reckless dis-
regard provides false or misleading in-
formation to clients or prospective cli-
ents regarding the scope of authority 
of, or the services provided by, the or-
ganization or its accredited representa-
tives; 

(3) Fails to adequately supervise ac-
credited representatives; 

(4) Employs, receives services from, 
or affiliates with an individual who 
performs an activity that constitutes 
the unauthorized practice of law or im-
migration fraud; or 

(5) Engages in the practice of law 
through staff when it does not have an 
attorney or accredited representative. 

(c) Joint disciplinary proceedings. The 
EOIR disciplinary counsel or DHS dis-
ciplinary counsel may file a Notice of 
Intent to Discipline against a recog-
nized organization and one or more of 
its accredited representatives pursuant 
to § 1003.101 et seq. Disciplinary pro-
ceedings conducted on such notices, if 
they are filed jointly with the Board, 
shall be joined and referred to the same 
adjudicating official pursuant to 
§ 1003.106. An adjudicating official may 
join related disciplinary proceedings 
after the filing of a Notice of Intent to 
Discipline. 

[81 FR 92365, Dec. 19, 2016] 
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§ 1003.111 Interim suspension. 

(a) Petition for interim suspension—(1) 
EOIR Petition. In conjunction with the 
filing of a Notice of Intent to Dis-
cipline or at any time thereafter dur-
ing disciplinary proceedings before an 
adjudicating official, the EOIR discipli-
nary counsel may file a petition for an 
interim suspension of an accredited 
representative. Such suspension, if 
issued, precludes the representative 
from practicing before the Board and 
the Immigration Courts during the 
pendency of disciplinary proceedings 
and continues until the issuance of a 
final order in the disciplinary pro-
ceedings. 

(2) DHS Petition. In conjunction with 
the filing of a Notice of Intent to Dis-
cipline or at any time thereafter dur-
ing disciplinary proceedings before an 
adjudicating official, the DHS discipli-
nary counsel may file a petition for an 
interim suspension of an accredited 
representative. Such suspension, if 
issued, precludes the representative 
from practicing before DHS during the 
pendency of disciplinary proceedings 
and continues until the issuance of a 
final order in the disciplinary pro-
ceedings. 

(3) Contents of the petition. In the peti-
tion, counsel for the government must 
demonstrate by a preponderance of the 
evidence that the accredited represent-
ative poses a substantial threat of ir-
reparable harm to clients or prospec-
tive clients. An accredited representa-
tive poses a substantial threat of irrep-
arable harm to clients or prospective 
clients if the representative committed 
three or more acts in violation of the 
grounds of discipline described at 
§ 1003.102, when actual harm or threat-
ened harm is demonstrated, or engages 
in any other conduct that, if contin-
ued, will likely cause irreparable harm 
to clients or prospective clients. Coun-
sel for the government must serve the 

petition on the accredited representa-
tive, as provided in § 1003.105, and send 
a copy of the petition to the authorized 
officer of the recognized organization 
at the address of the organization 
through which the representative is ac-
credited. 

(4) Requests to broaden scope. The 
EOIR disciplinary counsel or DHS dis-
ciplinary counsel may submit a request 
to broaden the scope of any interim 
suspension order such that an accred-
ited representative would be precluded 
from practice before the Board, the Im-
migration Courts, and DHS. 

(b) Response. The accredited rep-
resentative may file a written response 
to the petition for interim suspension 
within 30 days of service of the peti-
tion. 

(c) Adjudication. Upon the expiration 
of the time to respond to the petition 
for an interim suspension, the adjudi-
cating official will consider the peti-
tion for an interim suspension, the ac-
credited representative’s response, if 
any, and any other evidence presented 
by the parties before determining 
whether to issue an interim suspen-
sion. If the adjudicating official im-
poses an interim suspension on the rep-
resentative, the adjudicating official 
may require that notice of the interim 
suspension be posted at the Board and 
the Immigration Courts, or DHS, or all 
three authorities. Upon good cause 
shown, the adjudicating official may 
set aside an order of interim suspen-
sion when it appears in the interest of 
justice to do so. If a final order in the 
disciplinary proceedings includes the 
imposition of a period of suspension 
against an accredited representative, 
time spent by the representative under 
an interim suspension pursuant to this 
section may be credited toward the pe-
riod of suspension imposed under the 
final order. 

[81 FR 92365, Dec. 19, 2016] 
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