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the Board fails to act on a motion for 
discretionary stay. The Attorney Gen-
eral may order a discretionary stay 
pending the disposition of any custody 
case by the Attorney General or by the 
Board. 

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9, 

1996, as amended at 63 FR 27448, May 19, 1998; 

71 FR 57884, Oct. 2, 2006] 

§ 1003.7 Notice of certification. 

Whenever, in accordance with the 
provisions of § 1003.1(c), a case is cer-
tified to the Board, the alien or other 
party affected shall be given notice of 
certification. An Immigration Judge or 
DHS officer may certify a case only 
after an initial decision has been made 
and before an appeal has been taken. If 
it is known at the time the initial deci-
sion is rendered that the case will be 
certified, the notice of certification 
shall be included in such decision and 
no further notice of certification shall 
be required. If it is not known until 
after the initial decision is rendered 
that the case will be certified, the of-
fice of DHS or the Immigration Court 
having administrative control over the 
record of proceeding shall cause a No-
tice of Certification to be served upon 
the parties. In either case, the notice 
shall inform the parties that the case 
is required to be certified to the Board 
and that they have the right to make 
representations before the Board, in-
cluding the making of a request for 
oral argument and the submission of a 
brief. If either party desires to submit 
a brief, it shall be submitted to the of-
fice of DHS or the Immigration Court 
having administrative control over the 
record of proceeding for transmittal to 
the Board within the time prescribed in 
§ 1003.3(c). The case shall be certified 
and forwarded to the Board by the of-
fice of DHS or Immigration Court hav-
ing administrative jurisdiction over 
the case upon receipt of the brief, or 
upon the expiration of the time within 
which the brief may be submitted, or 
upon receipt of a written waiver of the 
right to submit a brief. The Board in 
its discretion may elect to accept for 
review or not accept for review any 
such certified case. If the Board de-
clines to accept a certified case for re-
view, the underlying decision shall be-

come final on the date the Board de-
clined to accept the case. 

[61 FR 18907, Apr. 29, 1996, as amended at 85 
FR 81655, Dec. 16, 2020] 

§ 1003.8 Fees before the Board. 

(a) Appeals and motions before the 
Board—(1) When a fee is required. Except 
as provided in paragraph (a)(2) of this 
section and 8 CFR 1208.4(d)(3), a filing 
fee prescribed in 8 CFR 1103.7, or a fee 
waiver request pursuant to paragraph 
(a)(3) of this section, is required in con-
nection with the filing of an appeal, a 
motion to reopen, or a motion to re-
consider before the Board. 

(2) When a fee is not required. A filing 
fee is not required in the following in-
stances: 

(i) A custody bond appeal filed pursu-
ant to § 1003.1(b)(7); 

(ii) A motion to reopen that is based 
exclusively on an application for relief 
that does not require a fee; 

(iii) A motion to reconsider that is 
based exclusively on a prior applica-
tion for relief that did not require a 
fee; 

(iv) A motion filed while an appeal, a 
motion to reopen, or a motion to re-
consider is already pending before the 
Board; 

(v) A motion requesting only a stay 
of removal, deportation, or exclusion; 

(vi) Any appeal or motion filed by the 
Department of Homeland Security; 

(vii) A motion that is agreed upon by 
all parties and is jointly filed; or 

(viii) An appeal or motion filed under 
a law, regulation, or directive that spe-
cifically does not require a filing fee. 

(3) When a fee may be waived. The 
Board has the discretion to waive a fee 
for an appeal, motion to reconsider, or 
motion to reopen upon a showing that 
the filing party is unable to pay the 
fee. Fee waivers shall be requested 
through the filing of a Fee Waiver Re-
quest (Form EOIR–26A), including the 
declaration to be signed under penalty 
of perjury substantiating the filing 
party’s inability to pay the fee. The fee 
waiver request shall be filed along with 
the Notice of Appeal or the motion. If 
the fee waiver request does not estab-
lish the inability to pay the required 
fee, the appeal or motion will not be 
deemed properly filed, provided the 
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