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the fullest extent possible; a list of pro-
posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to
present the case; and, a statement of
unresolved issues involved in the pro-
ceedings.

(¢) If submission of a pre-hearing
statement is ordered under paragraph
(b) of this section, an Immigration
Judge also may require both parties, in
writing prior to the hearing, to make
any evidentiary objections regarding
matters contained in the pre-hearing
statement. If objections in writing are
required but not received by the date
for receipt set by the Immigration
Judge, admission of all evidence de-
scribed in the pre-hearing statement
shall be deemed unopposed.

[67 FR 11572, Apr. 6, 1992]

§1003.22 Interpreters.

Any person acting as an interpreter
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in
which event no such oath or affirma-
tion shall be required.

[62 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§1003.23 Reopening or reconsider-
ation before the Immigration Court.

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration
Judge, motions submitted prior to the
final order of an Immigration Judge
shall be in writing and shall state, with
particularity the grounds therefore,
the relief sought, and the jurisdiction.
The Immigration Judge may set and
extend time limits for the making of
motions and replies thereto. A motion
shall be deemed unopposed unless time-
ly response is made.

(b) Before the Immigration Court—(1)
In general. Unless jurisdiction is vested
with the Board of Immigration Ap-
peals, an immigration judge may at
any time reopen a case in which he or
she has rendered a decision on his or
her own motion solely in order to cor-
rect a ministerial mistake or typo-
graphical error in that decision or to
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reissue the decision to correct a defect
in service. Unless jurisdiction is vested
with the Board of Immigration Ap-
peals, in all other cases, an immigra-
tion judge may only reopen or recon-
sider any case in which he or she has
rendered a decision solely pursuant to
a motion filed by one or both parties.
Subject to the exceptions in this para-
graph (b)(1) and paragraph (b)4), a
party may file only one motion to re-
consider and one motion to reopen pro-
ceedings. A motion to reconsider must
be filed within 30 days of the date of
entry of a final administrative order of
removal, deportation, or exclusion, or
on or before July 31, 1996, whichever is
later. A motion to reopen must be filed
within 90 days of the date of entry of a
final administrative order of removal,
deportation, or exclusion, or on or be-
fore September 30, 1996, whichever is
later. A motion to reopen or to recon-
sider shall not be made by or on behalf
of a person who is the subject of re-
moval, deportation, or exclusion pro-
ceedings subsequent to his or her de-
parture from the United States. Any
departure from the United States, in-
cluding the deportation or removal of a
person who is the subject of exclusion,
deportation, or removal proceedings,
occurring after the filing of a motion
to reopen or a motion to reconsider
shall constitute a withdrawal of such
motion. The time and numerical limi-
tations set forth in this paragraph
(b)(1) do not apply to motions by the
Service in removal proceedings pursu-
ant to section 240 of the Act. Nor shall
such limitations apply to motions by
the Service in exclusion or deportation
proceedings, when the basis of the mo-
tion is fraud in the original proceeding
or a crime that would support termi-
nation of asylum in accordance with
§1208.22(e) of this chapter.

(i) Form and contents of the motion.
The motion shall be in writing and
signed by the affected party or the at-
torney or representative of record, if
any. The motion and any submission
made in conjunction with it must be in
English or accompanied by a certified
English translation. Motions to reopen
or reconsider shall state whether the
validity of the exclusion, deportation,
or removal order has been or is the sub-
ject of any judicial proceeding and, if
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so, the nature and date thereof, the
court in which such proceeding took
place or is pending, and its result or
status. In any case in which an exclu-
sion, deportation, or removal order is
in effect, any motion to reopen or re-
consider such order shall include a
statement by or on behalf of the mov-
ing party declaring whether the subject
of the order is also the subject of any
pending criminal proceeding under the
Act, and, if so, the current status of
that proceeding.

(ii) Filing. Motions to reopen or re-
consider a decision of an immigration
judge must be filed with the immigra-
tion court having administrative con-
trol over the Record of Proceeding. If
necessary under §1003.32, a motion to
reopen or a motion to reconsider shall
include a certificate showing service on
the opposing party of the motion and
all attachments. If the moving party is
not DHS, service of the motion shall be
made upon the ICE Office of the Prin-
cipal Legal Advisor for the field loca-
tion in which the case was completed.
If the moving party, other than DHS, is
represented, a Form EOIR-28, Notice of
Appearance as Attorney or Representa-
tive Before an Immigration Judge must
be filed with the motion. For any mo-
tion requiring a fee, that motion must
be accompanied by a fee receipt, an al-
ternate proof of payment consistent
with §1103.7(a)(3), or a fee waiver re-
quest pursuant to §1103.7(c). If filed in
paper, the motion must be filed in du-
plicate with the immigration court.

(iii) Assignment to an Immigration
Judge. If the Immigration Judge is un-
available or unable to adjudicate the
motion to reopen or reconsider, the
Chief Immigration Judge or his or her
delegate shall reassign such motion to
another Immigration Judge.

(iv) Replies to motions; decision. The
Immigration Judge may set and extend
time limits for replies to motions to
reopen or reconsider. A motion shall be
deemed unopposed unless timely re-
sponse is made. The decision to grant
or deny a motion to reopen or a motion
to reconsider is within the discretion of
the Immigration Judge.

(v) Stays. Except in cases involving in
absentia orders, the filing of a motion
to reopen or a motion to reconsider
shall not stay the execution of any de-
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cision made in the case. Execution of
such decision shall proceed unless a
stay of execution is specifically grant-
ed by the Immigration Judge, the
Board, or an authorized officer of the
Service.

(2) Motion to reconsider. A motion to
reconsider shall state the reasons for
the motion by specifying the errors of
fact or law in the Immigration Judge’s
prior decision and shall be supported
by pertinent authority. Such motion
may not seek reconsideration of a deci-
sion denying previous motion to recon-
sider.

(3) Motion to reopen. A motion to re-
open proceedings shall state the new
facts that will be proven at a hearing
to be held if the motion is granted and
shall be supported by affidavits and
other evidentiary material. Any mo-
tion to reopen for the purpose of acting
on an application for relief must be ac-
companied by the appropriate applica-
tion for relief and all supporting docu-
ments. A motion to reopen will not be
granted unless the Immigration Judge
is satisfied that evidence sought to be
offered is material and was not avail-
able and could not have been discov-
ered or presented at the former hear-
ing. A motion to reopen for the purpose
of providing the alien an opportunity
to apply for any form of discretionary
relief will not be granted if it appears
that the alien’s right to apply for such
relief was fully explained to him or her
by the Immigration Judge and an op-
portunity to apply therefore was af-
forded at the hearing, unless the relief
is sought on the basis of circumstances
that have arisen subsequent to the
hearing. Pursuant to section 240A(d)(1)
of the Act, a motion to reopen pro-
ceedings for consideration or further
consideration of an application for re-
lief under section 240A(a) (cancellation
of removal for certain permanent resi-
dents) or 240A(b) (cancellation of re-
moval and adjustment of status for cer-
tain nonpermanent residents) may be
granted only if the alien demonstrates
that he or she was statutorily eligible
for such relief prior to the service of a
notice to appear, or prior to the com-
mission of an offense referred to in sec-
tion 212(a)(2) of the Act that renders
the alien inadmissible or removable
under sections 237(a)(2) of the Act or
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(a)(4), whichever is earliest. The Immi-
gration Judge has discretion to deny a
motion to reopen even if the moving
party has established a prima facie
case for relief.

(4) Ezxceptions to filing deadlines—(1)
Asylum and withholding of removal. The
time and numerical limitations set
forth in paragraph (b)(1) of this section
shall not apply if the basis of the mo-
tion is to apply for asylum under sec-
tion 208 of the Act or withholding of re-
moval under section 241(b)(3) of the Act
or withholding of removal under the
Convention Against Torture, and is
based on changed country conditions
arising in the country of nationality or
the country to which removal has been
ordered, if such evidence is material
and was not available and could not
have been discovered or presented at
the previous proceeding. The filing of a
motion to reopen under this section
shall not automatically stay the re-
moval of the alien. However, the alien
may request a stay and, if granted by
the Immigration Judge, the alien shall
not be removed pending disposition of
the motion by the Immigration Judge.
If the original asylum application was
denied based upon a finding that it was
frivolous, then the alien is ineligible to
file either a motion to reopen or recon-
sider, or for a stay of removal.

(ii) Order entered in absentia or re-
moval proceedings. An order of removal
entered in absentia or in removal pro-
ceedings pursuant to section 240(b)(5) of
the Act may be rescinded only upon a
motion to reopen filed within 180 days
after the date of the order of removal,
if the alien demonstrates that the fail-
ure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act. An order en-
tered in absentia pursuant to section
240(b)(5) may be rescinded upon a mo-
tion to reopen filed at any time if the
alien demonstrates that he or she did
not receive notice in accordance with
sections 239(a)(1) or (2) of the Act, or
the alien demonstrates that he or she
was in Federal or state custody and the
failure to appear was through no fault
of the alien. However, in accordance
with section 240(b)(5)(B) of the Act, no
written notice of a change in time or
place of proceeding shall be required if
the alien has failed to provide the ad-
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dress required under section 239(a)(1)(F)
of the Act. The filing of a motion under
this paragraph shall stay the removal
of the alien pending disposition of the
motion by the Immigration Judge. An
alien may file only one motion pursu-
ant to this paragraph.

(iii) Order entered in absentia in depor-
tation or exclusion proceedings. (A) An
order entered in absentia in deporta-
tion proceedings may be rescinded only
upon a motion to reopen filed:

(I) Within 180 days after the date of
the order of deportation if the alien
demonstrates that the failure to appear
was because of exceptional cir-
cumstances beyond the control of the
alien (e.g., serious illness of the alien
or serious illness or death of an imme-
diate relative of the alien, but not in-
cluding less compelling cir-
cumstances); or

(2) At any time if the alien dem-
onstrates that he or she did not receive
notice or if the alien demonstrates that
he or she was in federal or state cus-
tody and the failure to appear was
through no fault of the alien.

(B) A motion to reopen exclusion
hearings on the basis that the Immi-
gration Judge improperly entered an
order of exclusion in absentia must be
supported by evidence that the alien
had reasonable cause for his failure to
appear.

(C) The filing of a motion to reopen
under paragraph (b)4)(iii)(A) of this
section shall stay the deportation of
the alien pending decision on the mo-
tion and the adjudication of any prop-
erly filed administrative appeal.

(D) The time and numerical limita-
tions set forth in paragraph (b)(1) of
this section shall not apply to a motion
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii)(A) of this
section.

(iv) Jointly filed motions. The time and
numerical limitations set forth in
paragraph (b)(1) of this section shall
not apply to a motion to reopen agreed
upon by all parties and jointly filed.

(v) Exceptions to time and numerical
limitations. The time and numerical
limitations set forth in paragraph (b)(1)
of this section shall not apply to a mo-
tion to reopen proceedings filed when
each of the following circumstances is
present, provided that a respondent
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may file only one motion to reopen
pursuant to this paragraph (b)(4):

(A) A material change in fact or law
underlying a removability ground or
grounds specified in section 212 or 237
of the Act occurred after the entry of
an administratively final order that vi-
tiates all grounds of removability ap-
plicable to the alien; and

(B) The movant exercised diligence in
pursuing the motion to reopen.

(vi) Asserted United States citizenship
or nationality. The time limitations set
forth in paragraph (b)(1) of this section
shall not apply to a motion to reopen
proceedings filed based on specific alle-
gations, supported by evidence, that
the respondent is a United States cit-
izen or national.

[62 FR 2936, Jan. 29, 1987, as amended at 55
FR 30680, July 27, 1990. Redesignated at 57 FR
11571, Apr. 6, 1992, as amended at 60 FR 34089,
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR
19976, May 3, 1996; 61 FR 21228, May 9, 1996; 62
FR 10332, Mar. 6, 1997, 62 FR 15362, Apr. 1,
1997; 62 FR 17048, Apr. 9, 1997; 64 FR 8487, Feb.
19, 1999; 85 FR 81655, Dec. 16, 2020; 86 FR 70722,
Dec. 13, 2021]

§1003.24 Fees pertaining to matters
within the jurisdiction of an immi-
gration judge.

(a) Generally. All fees for the filing of
motions and applications in connection
with proceedings before the immigra-
tion judges are paid to the Department
of Homeland Security in accordance
with 8 CFR 103.7 and 8 CFR part 106, in-
cluding fees for applications published
by the Executive Office for Immigra-
tion Review. The immigration court
does not collect fees.

(b) Motions to reopen or reconsider—(1)
When a fee is required. Except as pro-
vided in paragraph (b)(2) of this sec-
tion, a filing fee prescribed in 8 CFR
1103.7, or a fee waiver request pursuant
to paragraph (d) of this section, is re-
quired in connection with the filing of
a motion to reopen or a motion to re-
consider.

(2) When a fee is not required. A filing
fee is not required in the following in-
stances:

(i) A motion to reopen that is based
exclusively on an application for relief
that does not require a fee;

(ii) A motion to reconsider that is
based exclusively on a prior applica-
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tion for relief that did not require a
fee;

(iii) A motion filed while proceedings
are already pending before the immi-
gration court;

(iv) A motion requesting only a stay
of removal, deportation, or exclusion;

(v) A motion to reopen a deportation
or removal order entered in absentia if
the motion is filed pursuant to section
242B(c)(3)(B) of the Act (8 TU.S.C.
1252b(c)(3)(B)), as it existed prior to
April 1, 1997, or section 240(b)(5)(C)(ii)
of the Act (8 U.S.C. 1229a(b)(5)(C)(ii)),
as amended;

(vi) Any motion filed by the Depart-
ment of Homeland Security;

(vii) A motion that is agreed upon by
all parties and is jointly filed; or

(viii) A motion filed under a law, reg-
ulation, or directive that specifically
does not require a filing fee.

(c) Applications for relief—(1) When
filed during proceedings. When an appli-
cation for relief is filed during the
course of proceedings, the fee for that
application must be paid in advance to
the Department of Homeland Security
in accordance with 8 CFR 103.7 and 8
CFR part 106. The fee receipt must ac-
company the application when it is
filed with the immigration court ex-
cept as provided by 8 CFR 1208.4(d)(3).

(2) When submitted with a motion to re-
open. When a motion to reopen is based
upon an application for relief, the fee
for the motion to reopen shall be paid
to the Department of Homeland Secu-
rity and the fee receipt shall accom-
pany the motion. Payment of the fee
for the application for relief must be
paid to the Department of Homeland
Security within the time specified by
the immigration judge.

(d) Fee waivers. The immigration
judge has the discretion to waive a fee
for a motion or application for relief
upon a showing that the filing party is
unable to pay the fee. The request for
a fee waiver must be accompanied by a
properly executed affidavit or unsworn
declaration made pursuant to 28 U.S.C.
1746 substantiating the filing party’s
inability to pay the fee. If the request
for a fee waiver is denied, the applica-
tion or motion will not be deemed
properly filed, provided the immigra-
tion judge grants 15 days to re-file the
rejected document with the filing fee
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