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§900.1 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.
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§900.2 Definitions.

As used in this subpart, the terms as
defined in the act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:

(a) The term Act means Public Act
No. 10, 73 Congress (48 Stat. 31), as
amended and as reenacted and amended
by the Agricultural Marketing Agree-
ment Act of 1937 (b0 Stat. 246), as
amended.

(b) The term Department means the
United States Department of Agri-
culture.

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act for the Secretary.

(d) The term judge means any admin-
istrative law judge appointed pursuant
to 5 U.S.C. 3105 or any presiding official
appointed by the Secretary, and as-
signed to conduct the proceeding.

(e) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service or any officer or em-
ployee of the Department to whom au-
thority has been delegated or may
hereafter be delegated to act for the
Administrator.

(f) [Reserved]

(g) The term FEDERAL REGISTER
means the publication provided for by
the act of July 26, 1935 (49 Stat. 500),
and acts supplementary thereto and
amendatory thereof.

(h) The term hearing means that part
of the proceeding which involves the
submission of evidence.

(i) The term marketing agreement
means any marketing agreement or
any amendment thereto which may be
entered into pursuant to section 8b of
the act.

(j) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the act, and after notice and
hearing as required by said section.

(k) The term proceeding means a pro-
ceeding upon the basis of which a mar-
keting agreement may be entered into
or a marketing order may be issued.

§900.4

(1) The term hearing clerk means the
hearing clerk, United States Depart-
ment of Agriculture, Washington, DC.

[25 FR 5907, June 28, 1960, as amended at 26
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29,
1973; 67 FR 10829, Mar. 11, 2002; 82 FR 58098,
Dec. 11, 2017]

§900.3 Proposals.

(a) A marketing agreement or a mar-
keting order may be proposed by the
Secretary or by any other person. If
any person other than the Secretary
proposes a marketing agreement or
marketing order, he shall file with the
Administrator a written application,
together with at least four copies of
the proposal, requesting the Secretary
to hold a hearing upon the proposal.
Upon receipt of such proposal, the Ad-
ministrator shall cause such investiga-
tion to be made and such consideration
thereof to be given as, in his opinion,
are warranted. If the investigation and
consideration lead the Administrator
to conclude that the proposed mar-
keting agreement or marketing order
will not tend to effectuate the declared
policy of the act, or that for other
proper reasons a hearing should not be
held on the proposal, he shall deny the
application, and promptly notify the
applicant of such denial, which notice
shall be accompanied by a brief state-
ment of the grounds for the denial.

(b) If the investigation and consider-
ation lead the Administrator to con-
clude that the proposed marketing
agreement or marketing order will
tend to effectuate the declared policy
of the act, or if the Secretary desires to
propose a marketing agreement or
marketing order, he shall sign and
cause to be served a notice of hearing,
as provided in this subpart.

§900.4 Institution of proceeding.

(a) Filing and contents of the notice of
hearing. The proceeding shall be insti-
tuted by filing the notice of hearing
with the hearing clerk. The notice of
hearing shall contain a reference to the
authority under which the marketing
agreement or marketing order is pro-
posed; shall define the scope of the
hearing as specifically as may be prac-
ticable; shall describe any alternative
procedures established pursuant to
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paragraph (d) of this section; shall con-
tain either the terms or substance of
the proposed marketing agreement or
marketing order or a description of the
subjects and issues involved and shall
state the industry, area, and class of
persons to be regulated, the time and
place of such hearing, and the place
where copies of such proposed mar-
keting agreement or marketing order
may be obtained or examined. The time
of the hearing shall not be less than 15
days after the date of publication of
the notice in the FEDERAL REGISTER, as
provided in this subpart, unless the Ad-
ministrator shall determine that an
emergency exists which requires a
shorter period of notice, in which case
the period of notice shall be that which
the Administrator may determine to be
reasonable in the circumstances: Pro-
vided, That, in the case of hearings on
amendments to marketing agreements
or marketing orders, the time of the
hearing may be less than 15 days but
shall not be less than 3 days after the
date of publication of the notice in the
FEDERAL REGISTER.

(b) Giving notice of hearing and supple-
mental publicity. (1) The Administrator
shall give or cause to be given notice of
hearing in the following manner:

(i) By publication of the notice of
hearing in the FEDERAL REGISTER;

(ii) By mailing a true copy of the no-
tice of hearing, using a postal or other
delivery service or electronic commu-
nication, to each of the persons known
to the Administrator to be interested
therein;

(iii) By issuing a press release con-
taining the complete text or a sum-
mary of the contents of the notice of
hearing and making the same available
to such newspapers in the area pro-
posed to be subjected to regulation as
reasonably will tend to bring the no-
tice to the attention of the persons in-
terested therein;

(iv) By forwarding copies of the no-
tice of hearing addressed to the gov-
ernors of such of the several States of
the United States and to executive
heads of such of the Territories and
possessions of the United States as the
Administrator, having due regard for
the subject matter of the proposal and
the public interest, shall determine,
should be notified.
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(2) Legal notice of the hearing shall
be deemed to be given if notice is given
in the manner provided by paragraph
(b)(1)(i) of this section; and failure to
give notice in the manner provided in
paragraph (b)(1)(ii), (iii), and (iv) of
this section shall not affect the legal-
ity of the notice.

(c) Record of motice and supplemental
publicity. There shall be filed with the
hearing clerk or submitted to the judge
at the hearing an affidavit or certifi-
cate of the person giving the notice
provided in paragraph (b)(1) (iii) and
(iv) of this section. In regard to the
provisions relating to mailing in para-
graph (b)(1)(ii) of this section, a deter-
mination by the Administrator that
such provisions have been complied
with shall be filed with the hearing
clerk or submitted to the judge at the
hearing. In the alternative, if notice is
not given in the manner provided in
paragraph (b)(1)(ii), (iii), and (iv) of
this section there shall be filed with
the hearing clerk or submitted to the
judge at the hearing a determination
by the Administrator that such notice
is impracticable, unnecessary, or con-
trary to the public interest with a brief
statement of the reasons for such de-
termination. Determinations by the
Administrator as herein provided shall
be final.

(d) Alternative procedures. The Admin-
istrator may establish alternative pro-
cedures for the proceeding that are in
addition to or in lieu of one or more
procedures in this subpart, provided
that the procedures are consistent with
5 U.S.C. 556 and 557. The alternative
procedures must be described in the no-
tice of hearing, as required in para-
graph (a) of this section.

[26 FR 5907, June 28, 1960, as amended at 83
FR 52944, Oct. 19, 2018; 85 FR 41174, July 9,
2020; 88 FR 82231, Nov. 24, 2023]

§900.5 Docket number.

Each proceeding, immediately fol-
lowing its institution, shall be assigned
a docket number by the hearing clerk
and thereafter the proceeding may be
referred to by such number.

§900.6 Judges.

(a) Assignment. No judge who has any
pecuniary interest in the outcome of a
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proceeding shall serve as judge in such
proceeding.

(b) Powers of judges. Subject to review
by the Secretary, as provided elsewhere
in this subpart, the judge, in any pro-
ceeding, shall have power to:

(1) Rule upon motions and requests;

(2) Change the time and place of
hearing, and adjourn the hearing from
time to time or from place to place;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine and cross-examine wit-
nesses and receive evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law;

(7) Do all acts and take all measures
necessary for the maintenance of order
at the hearing and the efficient con-
duct of the proceeding.

(c) Who may act in absence of judge. In
case of the absence of the judge or his
inability to act, the powers and duties
to be performed by him under this part
in connection with a proceeding may,
without abatement of the proceeding
unless otherwise ordered by the Sec-
retary, be assigned to any other judge.

(d) Disqualification of judge. The judge
may at any time withdraw as judge in
a proceeding if he deems himself to be
disqualified. Upon the filing by an in-
terested person in good faith of a time-
ly and sufficient affidavit of personal
bias or disqualification of a judge, the
Secretary shall determine the matter
as a part of the record and decision in
the proceeding, after making such in-
vestigation or holding such hearings,
or both, as he may deem appropriate in
the circumstances.

§900.7 Motions and requests.

(a) General. All motions and requests
shall be filed with the hearing clerk,
except that those made during the
course of the hearing may be filed with
the judge or may be stated orally and
made a part of the transcript. Except
as provided in §900.15(b) such motions
and requests shall be addressed to, and
ruled on by, the presiding officer if
made prior to his certification of the
transcript pursuant to §900.10 or by the
Secretary if made thereafter.

(b) Certification to Secretary. The
judge may in his discretion submit or
certify to the Secretary for decision
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any motion, request, objection, or
other question addressed to the judge.

§900.8 Conduct of the hearing.

(a) Time and place. The hearing shall
be held at the time and place fixed in
the notice of hearing, unless the judge
shall have changed the time or place,
in which event the judge shall file with
the hearing clerk a notice of such
change, which notice shall be given in
the same manner as provided in §900.4
(relating to the giving of notice of the
hearing): Provided, That, if the change
in time or place of hearing is made less
than 5 days prior to the date previously
fixed for the hearing, the judge, either
in addition to or in lieu of causing the
notice of the change to be given, shall
announce, or cause to be announced,
the change at the time and place pre-
viously fixed for the hearing.

(b) Appearances—(1) Right to appear.
At the hearing, any interested person
shall be given an opportunity to ap-
pear, either in person or through his
authorized counsel or representative,
and to be heard with respect to matters
relevant and material to the pro-
ceeding, provided that such interested
person complies with any alternative
procedures included in the hearing no-
tice pursuant to§ 900.4. Any interested
person who desires to be heard in per-
son at any hearing under these rules
shall, before proceeding to testify,
state his name, address, and occupa-
tion. If any such person is appearing
through a counsel or representative,
such person or such counsel or rep-
resentative shall, before proceeding to
testify or otherwise to participate in
the hearing, state for the record the
authority to act as such counsel or rep-
resentative, and the names and ad-
dresses and occupations of such person
and such counsel or representative.
Any such person or such counsel or rep-
resentative shall give such other infor-
mation respecting his appearance as
the judge may request.

(2) Debarment of counsel or representa-
tive. Wherever, while a proceeding is
pending before him, the judge finds
that a person, acting as counsel or rep-
resentative for any person partici-
pating in the proceeding, is guilty of
unethical or unprofessional conduct,
the judge may order that such person
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be precluded from further acting as
counsel or representative in such pro-
ceeding. An appeal to the Secretary
may be taken from any such order, but
the proceeding shall not be delayed or
suspended pending disposition of the
appeal: Provided, That the judge may
suspend the proceeding for a reasonable
time for the purpose of enabling the
client to obtain other counsel or other
representative. In case the judge has
ordered that a person be precluded
from further acting as counsel or rep-
resentative in the proceeding, the pre-
siding officer, within a reasonable time
thereafter shall submit to the Sec-
retary a report of the facts and cir-
cumstances surrounding such order and
shall recommend what action the Sec-
retary should take respecting the ap-
pearance of such person as counsel or
representative in other proceedings be-
fore the Secretary. Thereafter the Sec-
retary may, after notice and an oppor-
tunity for hearing, issue such order, re-
specting the appearance of such person
as counsel or representative in pro-
ceedings before the Secretary, as the
Secretary finds to be appropriate.

(3) Failure to appear. If any interested
person fails to appear at the hearing,
he shall be deemed to have waived the
right to be heard in the proceeding.

(c) Order of procedure. (1) The judge
shall, at the opening of the hearing
prior to the taking of testimony, have
noted as part of the record the notice
of hearing as filed with the Office of
the Federal Register and the affidavit
or certificate of the giving of notice or
the determination provided for in
§900.4(c).

(2) Evidence shall then be received
with respect to the matters specified in
the notice of the hearing in such order
as the judge shall announce.

(d) Evidence—(1) In general. The hear-
ing shall be publicly conducted, and
the testimony given at the hearing
shall be reported verbatim.

(i) BEvery witness shall, before pro-
ceeding to testify, be sworn or make af-
firmation. Cross-examination shall be
permitted to the extent required for a
full and true disclosure of the facts.

(ii) When necessary, in order to pre-
vent undue prolongation of the hear-
ing, the judge may limit the number of
times any witness may testify to the
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same matter or the amount of corrobo-
rative or cumulative evidence.

(iii) The judge shall, insofar as prac-
ticable, exclude evidence which is im-
material, irrelevant, or unduly repeti-
tious, or which is not of the sort upon
which responsible persons are accus-
tomed to rely.

(2) Objections. If a party objects to
the admission or rejection of any evi-
dence or to any other ruling of the
judge during the hearing, he shall state
briefly the grounds of such objection,
whereupon an automatic exception will
follow if the objection is overruled by
the judge. The transcript shall not in-
clude argument or debate thereon ex-
cept as ordered by the judge. The rul-
ing of the judge on any objection shall
be a part of the transcript. Only objec-
tions made before the judge may subse-
quently be relied upon in the pro-
ceeding.

(3) Proof and authentication of official
records or documents. An official record
or document, when admissible for any
purpose, shall be admissible as evi-
dence without the production of the
person who made or prepared the same.
Such record or document shall, in the
discretion of the judge, be evidenced by
an official publication thereof or by a
copy attested by the person having
legal custody thereof and accompanied
by a certificate that such person has
the custody.

(4) Exhibits. All written statements,
charts, tabulations, or similar data of-
fered in evidence at the hearing shall,
after identification by the proponent
and upon satisfactory showing of the
authenticity, relevancy, and materi-
ality of the contents thereof, be num-
bered as exhibits and received in evi-
dence and made a part of the record.
Such exhibits shall be submitted in
quadruplicate and in documentary
form. In case the required number of
copies is not made available, the judge
shall exercise his discretion as to
whether said exhibits shall, when prac-
ticable, be read in evidence or whether
additional copies shall be required to
be submitted within a time to be speci-
fied by the judge. If the testimony of a
witness refers to a statute, or to a re-
port or document (including the record
of any previous hearing) the judge,



Agricultural Marketing Service, USDA

after inquiry relating to the identifica-
tion of such statute, report, or docu-
ment, shall determine whether the
same shall be produced at the hearing
and physically be made a part of the
evidence as an exhibit, or whether it
shall be incorporated into the evidence
by reference. If relevant and material
matter offered in evidence is embraced
in a report or document (including the
record of any previous hearing) con-
taining immaterial or irrelevant mat-
ter, such immaterial or irrelevant mat-
ter shall be excluded and shall be seg-
regated insofar as practicable, subject
to the direction of the presiding offi-
cer.

(5) Official notice. Official notice may
be taken of such matters as are judi-
cially noticed by the courts of the
United States and of any other matter
of technical, scientific or commercial
fact of established character: Provided,
That interested persons shall be given
adequate notice, at the hearing or sub-
sequent thereto, of matters so noticed
and shall be given adequate oppor-
tunity to show that such facts are inac-
curate or are erroneously noticed.

(6) Offer of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the transcript. The offer of proof
shall consist of a brief statement de-
scribing the evidence to be offered. If
the evidence consists of a brief oral
statement or of an exhibit, it shall be
inserted into the transcript in toto. In
such event, it shall be considered a
part of the transcript if the Secretary
decides that the judge’s ruling in ex-
cluding the evidence was erroneous.
The judge shall not allow the insertion
of such evidence in toto if the taking of
such evidence will consume a consider-
able length of time at the hearing. In
the latter event, if the Secretary de-
cides that the judge erred in excluding
the evidence, and that such error was
substantial, the hearing shall be re-
opened to permit the taking of such
evidence.

[25 FR 5907, June 28, 1960, as amended at 37
FR 1103, Jan. 25, 1972; 85 FR 41174, July 9,
2020]
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§900.9 Oral and written arguments.

(a) Oral argument before judge. Oral
argument before the judge shall be in
the discretion of the judge. Such argu-
ment, when permitted, may be limited
by the judge to any extent that he
finds necessary for the expeditious dis-
position of the proceeding and shall be
reduced to writing and made part of
the transcript.

(b) Briefs, proposed findings and con-
clusions. The judge shall announce at
the hearing a reasonable period of time
within which interested persons may
file with the hearing clerk proposed
findings and conclusions, and written
arguments or briefs, based upon the
evidence received at the hearing, cit-
ing, where practicable, the page or
pages of the transcript of the testi-
mony where such evidence appears.
Factual material other than that ad-
duced at the hearing or subject to offi-
cial notice shall not be alluded to
therein, and, in any case, shall not be
considered in the formulation of the
marketing agreement or marketing
order. If the person filing a brief de-
sires the Secretary to consider any ob-
jection made by such person to a ruling
of the judge, as provided in §900.8(d), he
shall include in the brief a concise
statement concerning each such objec-
tion, referring where practicable, to
the pertinent pages of the transcript.

§900.10 Certification of the transcript.

The judge shall notify the hearing
clerk of the close of a hearing as soon
as possible thereafter and of the time
for filing written arguments, briefs,
proposed findings and proposed conclu-
sions, and shall furnish the hearing
clerk with such other information as
may be necessary. As soon as possible
after the hearing, the judge shall trans-
mit to the hearing clerk an original
and three copies of the transcript of
the testimony and the original and all
copies of the exhibits not already on
file in the office of the hearing clerk.
He shall attach to the original tran-
script of testimony his certificate stat-
ing that, to the best of his knowledge
and belief, the transcript is a true tran-
script of the testimony given at the
hearing except in such particulars as
he shall specify; and that the exhibits



§900.11

transmitted are all the exhibits as in-
troduced at the hearing with such ex-
ceptions as he shall specify. A copy of
such certificate shall be attached to
each of the copies of the transcript of
testimony. In accordance with such
certificate the hearing clerk shall note
upon the official record copy, and cause
to be noted on other copies, of the
transcript each correction detailed
therein by adding or crossing out (but
without obscuring the text as origi-
nally transcribed) at the appropriate
place any words necessary to make the
same conform to the correct meaning,
as certified by the judge. The hearing
clerk shall obtain and file -certifi-
cations to the effect that such correc-
tions have been effected in copies other
than the official record copy.

§900.11 Copies of the transcript.

(a) During the period in which the
proceeding has an active status in the
Department, a copy of the transcript
and exhibits shall be kept on file in the
office of the hearing clerk, where it
shall be available for examination dur-
ing official hours of business. There-
after said transcript and exhibits shall
be made available by the hearing clerk
for examination during official hours
of business after prior request and rea-
sonable notice to the hearing clerk.

(b) Transcripts of hearings shall be
made available to any person at actual
cost of duplication.

[256 FR 5907, June 28, 1960, as amended at 67
FR 10829, Mar. 11, 2002]

§900.12 Administrator’s recommended
decision.

(a) Preparation. As soon as prac-
ticable following the termination of
the period allowed for the filing of
written arguments or briefs and pro-
posed findings and conclusions the Ad-
ministrator shall file with the hearing
clerk a recommended decision.

(b) Contents. The Administrator’s rec-
ommended decision shall include: (1) A
preliminary statement containing a de-
scription of the history of the pro-
ceedings, a brief explanation of the ma-
terial issues of fact, law, or discretion
presented on the record, and proposed
findings and conclusions with respect
to such issues as well as the reasons or
basis therefor; (2) a ruling upon each
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proposed finding or conclusion sub-
mitted by interested persons, and (3) an
appropriate proposed marketing agree-
ment or marketing order effectuating
his recommendations.

(c) Exceptions to recommended decision.
Immediately following the filing of his
recommended decision, the Adminis-
trator shall give notice thereof, and op-
portunity to file exceptions thereto by
publication in the FEDERAL REGISTER.
Within a period of time specified in
such notice any interested person may
file with the hearing clerk exceptions
to the Administrator’s proposed mar-
keting agreement or marketing order,
or both, as the case may be, and a brief
in support of such exceptions. Such ex-
ceptions shall be in writing, shall refer,
where practicable, to the related pages
of the transcript and may suggest ap-
propriate changes in the proposed mar-
keting agreement or marketing order.

(d) Omission of recommended decision.
The procedure provided in this section
may be omitted only if the Secretary
finds on the basis of the record that
due and timely execution of his func-
tions imperatively and unavoidably re-
quires such omission.

§900.13 Submission to Secretary.

Upon the expiration of the period al-
lowed for filing exceptions or upon re-
quest of the Secretary, the hearing
clerk shall transmit to the Secretary
the record of the proceeding. Such
record shall include: All motions and
requests filed with the hearing clerk
and rulings thereon; the certified tran-
script; any proposed findings or conclu-
sions or written arguments or briefs
that may have been filed; the Adminis-
trator’s recommended decision, if any,
and such exceptions as may have been
filed.

§900.13a Decision by Secretary.

After due consideration of the record,
the Secretary shall render a decision.
Such decision shall become a part of
the record and shall include: (a) A
statement of his findings and conclu-
sions, as well as the reasons or basis
therefor, upon all the material issues
of fact, law or discretion presented on
the record, (b) a ruling upon each pro-
posed finding and proposed conclusion
not previously ruled upon in the
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record, (¢) a ruling upon each exception
filed by interested persons and (d) ei-
ther (1) a denial of the proposal to issue
a marketing agreement or marketing
order or (2) a marketing agreement
and, if the findings upon the record so
warrant, a marketing order, the provi-
sions of which shall be set forth di-
rectly or by reference, regulating the
handling of the commodity or product
in the same manner and to the same
extent as such marketing agreement,
which order shall be complete except
for its effective date and any deter-
minations to be made under §900.14(b)
or §900.14(c): Provided, That such mar-
keting order shall not be executed,
issued, or made effective until and un-
less the Secretary determines that the
requirements of §900.14(b) or §900.14(c)
have been met.

§900.14 Execution and issuance of
marketing agreements and mar-
keting orders.

(a) Execution and issuance of marketing
agreement. If the Secretary has ap-
proved a marketing agreement, as pro-
vided in §900.13a, the Administrator
shall cause copies thereof to be distrib-
uted for execution by the handlers eli-
gible to become parties thereto. If and
when such number of the handlers as
the Secretary shall deem sufficient
shall have executed the agreement, the
Secretary shall execute the agreement.
After execution of a marketing agree-
ment, such agreement shall be filed
with the hearing clerk, and notice
thereof, together with notice of the ef-
fective date, shall be given by publica-
tion in the FEDERAL REGISTER. The
marketing agreement shall not become
effective less than 30 days after its pub-
lication in the FEDERAL REGISTER, un-
less the Secretary, upon good cause
found and published with the agree-
ment, fixes an earlier effective date
therefor: Provided, That no marketing
agreement shall become effective as to
any person signatory thereto before ei-
ther (1) it has been filed with the Office
of the Federal Register, or (2) such per-
son has received actual notice that the
Secretary has executed the agreement
and the effective date of the marketing
agreement.

(b) Issuance of marketing order with
marketing agreement. Whenever, as pro-
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vided in paragraph (a) of this section,
the Secretary executes a marketing
agreement, and handlers also have exe-
cuted the same as provided in section
8c(8) of the Act, he shall, if he finds
that it will tend to effectuate the pur-
poses of the Act, issue and make effec-
tive the marketing order, if any, which
was filed as a part of his decision pur-
suant to §900.13a: Provided, That the
issuance of such order shall have been
approved or favored by producers as re-
quired by section 8c(8) of the act.

(c) Issuance of marketing order without
marketing agreement. If, despite the fail-
ure or refusal of handlers to sign the
marketing agreement, as provided in
section 8c(8) of the Act, the Secretary
makes the determinations required
under section 8c(9) of the Act, the Sec-
retary shall issue and make effective
the marketing order, if any, which was
filed as a part of his decision pursuant
to §900.13a.

(d) Effective date of marketing order.
No marketing order shall become effec-
tive less than 30 days after its publica-
tion in the FEDERAL REGISTER, unless
the Secretary, upon good cause found
and published with the order, fixes an
earlier effective date therefor: Pro-
vided, That no marketing order shall
become effective as to any person
sought to be charged thereunder before
either (1) it has been filed with the Of-
fice of the Federal Register, or (2) such
person has received actual notice of the
issuance and terms of the marketing
order.

(e) Notice of issuance. After issuance
of a marketing order, such order shall
be filed with the hearing clerk, and no-
tice thereof, together with notice of
the effective date, shall be given by
publication in the FEDERAL REGISTER.
(7 U.8.C. 610(c).)

[26 FR 5907, June 28, 1960, as amended at 53
FR 156659, May 3, 1988; 88 FR 82231, Nov. 24,
2023]

§900.15 Filing; extensions of time; ef-
fective date of filing; and computa-
tion of time.

(a) Filing, number of copies. Except as
is provided otherwise in this subpart,
all documents or papers required or au-
thorized by the foregoing provisions of



§900.16

this subpart to be filed with the hear-
ing clerk shall be filed in quadru-
plicate. Any document or paper, so re-
quired or authorized to be filed with
the hearing clerk, shall, during the
course of an oral hearing, be filed with
the presiding officer. The provisions of
this subpart concerning filing with the
hearing clerk of hearing notices, rec-
ommended and final decisions, mar-
keting agreements and orders, and all
documents described in §900.17 shall be
met by filing a true copy thereof with
the hearing clerk.

(b) Extensions of time. The time for
the filing of any document or paper re-
quired or authorized by the foregoing
provisions of this subpart to be filed
may be extended by the judge before
the record is certified by the judge or
by the Administrator (after the record
is so certified by the judge but before it
is transmitted to the Secretary), or by
the Secretary (after the record is
transmitted to the Secretary) upon re-
quest filed, and if, in the judgment of
the judge, Administrator, or the Sec-
retary, as the case may be, there is
good reason for the extension. All rul-
ings made pursuant to this paragraph
shall be filed with the hearing clerk.

(c) Effective date of filing. Any docu-
ment or paper required or authorized in
this subpart to be filed shall be deemed
to be filed at the time it is received by
the Hearing Clerk.

(d) Computation of time. Each day, in-
cluding Saturdays, Sundays, and legal
public holidays, shall be included in
computing the time allowed for filing
any document or paper: Provided, That
when the time for filing a document or
paper expires on a Saturday, Sunday,
or legal public holiday, the time al-
lowed for filing the document or paper
shall be extended to include the fol-
lowing business day.

[256 FR 5907, June 28, 1960, as amended at 30
FR 254, Jan. 9, 1965; 67 FR 10829, Mar. 11, 2002]

§900.16 Ex parte communications.

(a) At no stage of the proceeding fol-
lowing the issuance of a notice of hear-
ing and prior to the issuance of the
Secretary’s decision therein shall an
employee of the Department who is or
may reasonably be expected to be in-
volved in the decisional process of the
proceeding discuss ex parte the merits
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of the proceeding with any person hav-
ing an interest in the proceeding or
with any representative of such person:
Provided, That procedural matters and
status reports shall not be included
within this limitation; and Provided
further, That an employee of the De-
partment who is or may reasonably be
expected to be involved in the
decisional process of the proceeding
may discuss the merits of the pro-
ceeding with such a person if all par-
ties known to be interested in the pro-
ceeding have been given notice and an
opportunity to participate. A memo-
randum of any such discussion shall be
included in the record of the pro-
ceeding.

(b) No person interested in the pro-
ceeding shall make or knowingly cause
to be made to an employee of the De-
partment who is or may reasonably be
expected to be involved in the
decisional process of the proceeding an
ex parte communication relevant to
the merits of the proceeding except as
provided in paragraph (a) of this sec-
tion.

(c) If an employee of the Department
who is or may reasonably be expected
to be involved in the decisional process
of the proceeding receives or makes a
communication prohibited by this sec-
tion, the Department shall place on the
public record of the proceeding:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses thereto.

(d) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
this section, the Department may, to
the extent consistent with the interest
of justice and the policy of the under-
lying statute, take whatever steps are
deemed necessary to nullify the effect
of such communication.

(e) For the purposes of this section,
ex parte communication means an oral or
written communication not on the pub-
lic record with respect to which reason-
able prior notice to all interested par-
ties is not given, but which shall not
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include requests for status reports (in-
cluding requests on procedural mat-
ters) on any proceeding.

[42 FR 10833, Feb. 24, 1977]

§900.17 Additional documents to be
filed with hearing clerk.

In addition to the documents or pa-
pers required or authorized by the fore-
going provisions of this subpart to be
filed with the hearing clerk, the hear-
ing clerk shall receive for filing and
shall have custody of all papers, re-
ports, records, orders, and other docu-
ments which relate to the administra-
tion of any marketing agreement or
marketing order and which the Sec-
retary is required to issue or to ap-
prove.

§900.18 Hearing before Secretary.

The Secretary may act in the place
and stead of a judge in any proceeding
under this subpart. When he so acts the
hearing clerk shall transmit the record
to the Secretary at the expiration of
the period provided for the filing of
proposed findings of fact, conclusions
and orders, and the Secretary shall
thereupon, after due consideration of
the record, issue his final decision in
the proceeding: Provided, That he may
issue a tentative decision in which
event the parties shall be afforded an
opportunity to file exceptions before
the issuance of the final decision.

Subpart B—Supplemental Proce-
dural Requirements Gov-
erning Proceedings to Amend
Federal Milk Marketing
Agreements and Marketing
Orders

AUTHORITY: 7 U.S.C. 608¢c(17) and 610.

SOURCE: 73 FR 49088, Aug. 20, 2008, unless
otherwise noted.

§900.20 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.
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§900.21 Definitions.

As used in this subpart, the terms as
defined in the Act and in §900.2 of this
part shall apply.

§900.22 Proposal submission require-
ments.

When a person other than the Sec-
retary makes a proposal to amend a
Federal milk marketing agreement or
order under §900.3 of this part, the pro-
posal shall address the following, to
the extent applicable:

(a) Explain the proposal. What is the
disorderly marketing condition that
the proposal is intended to address?

(b) What is the purpose of the pro-
posal?

(c) Describe the current Federal
order requirements or industry prac-
tices relative to the proposal.

(d) Describe the expected impact on
the industry, including on producers
and handlers, and on consumers. Ex-
plain/Quantify.

(e) What are the expected effects on
small businesses as defined by the Reg-
ulatory Flexibility Act (b U.S.C. 601-
612)? Explain/Quantify.

(f) How would adoption of the pro-
posal increase or decrease costs to pro-
ducers, handlers, others in the mar-
keting chain, consumers, the Market
Administrator offices and/or the Sec-
retary? Explain/Quantify.

(g) Would a pre-hearing information
session be helpful to explain the pro-
posal?

§900.23 Procedures following receipt
of a proposal.

Within 30 days of receipt of a pro-
posal to amend a Federal milk mar-
keting agreement order under §900.3 of
this part, USDA shall either: Issue a
notice providing an action plan and ex-
pected timeframes for the different
steps in the formal rulemaking process
for completion of the hearing not more
than 120 days after the date of the
issuance of the notice; request addi-
tional information from the person
submitting the proposal to be used in
deciding whether a hearing will be
held. If the information requested is
not received within a specified time-
frame, the request shall be denied; or
deny the request. Notice of the action



§900.24

plan will be made on the Dairy Pro-
grams, AMS Web site and through pro-
gram releases to interested persons.

§900.24 Pre-hearing information ses-
sions.

A pre-hearing information session
may be held by the Secretary in re-
sponse to any proposals received under
§900.3 of this part. Any person pro-
posing an amendment to a Federal
milk marketing agreement or order
may request that a pre-hearing infor-
mation session be held. A person sub-
mitting a proposal shall have up to 3
calendar days to modify or withdraw
his or her proposal prior to the publica-
tion of a notice of hearing.

§900.25 Advance submission of testi-
mony.

Any person proposing an amendment
to a Federal milk marketing agree-
ment or order under §900.3 of this part,
when participating as a witness, shall
make copies of his or her testimony, if
prepared as an exhibit, and any other
exhibits available to USDA officials be-
fore the start of the hearing on the per-
son’s day of appearance. Individual
dairy farmers shall not be subject to
this requirement.

§900.26 Requesting USDA data for use
at an amendatory hearing.

Requests for preparation of USDA
data to be used at a Federal milk mar-
keting agreement or order amendatory
proceeding must be received by USDA
at least 10 days before the beginning of
the hearing. If an amendatory hearing
is announced with less than 10 days be-
fore the start of the hearing, requests
for data must be submitted within 2
days following publication of the no-
tice of hearing in the FEDERAL REG-
ISTER.

§900.27 Deadline for filing post-hear-
ing briefs and corrections to tran-
script.

(a) Under §900.10 of this part, the pe-
riod of time for interested persons to
file corrections to the transcript of tes-
timony at a Federal milk marketing
agreement or order amendatory pro-
ceeding shall be no more than 30 days
after the hearing record is available.
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(b) Under §900.9(b) of this part, the
period of time after the completion of
a Federal milk marketing agreement
or order amendatory hearing for inter-
ested persons to file proposed findings
and conclusions, and written argu-
ments or briefs, shall be no more than
60 days after completion of the amend-
atory hearing.

§900.28 Deadline for issuance of rec-
ommended decisions or tentative
final decisions.

In a Federal milk marketing agree-
ment or order amendatory proceeding,
USDA shall issue a recommended deci-
sion under §900.12 or, when applicable,
a tentative final decision, not later
than 90 days after the deadline for sub-
mission of proposed findings and con-
clusions, and written arguments or
briefs.

§900.29 Deadline for filing exceptions
to recommended decisions.

In a Federal milk marketing agree-
ment or order amendatory proceeding,
exceptions to a recommended decision
under §900.12 shall be filed with the
hearing clerk not later than 60 days
after publication of the recommended
decision in the FEDERAL REGISTER, un-
less otherwise specified in that deci-
sion.

§900.30 Deadline for issuance of Sec-
retary’s (final) decisions.

A Secretary’s (final) decision under
§900.13a to a proposed amendment on
marketing agreement or order shall be
issued not later than 60 days after the
deadline for submission of exceptions
to the recommended decision.

§900.31 Electronic submission of hear-
ing documents.

To the extent practicable, all docu-
ments filed with the hearing clerk in a
proceeding to amend a Federal milk
marketing agreement or order shall
also be submitted electronically to the
Dairy Programs, Agricultural Mar-
keting Service, USDA. All documents
should reference the docket number of
the proceeding. Instructions for elec-
tronic filing will be provided in the no-
tice of action plan referred to in §900.23
of this subpart, at the amendatory
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hearing, and in each FEDERAL REG-
ISTER publication regarding the amend-
atory proceeding.

§900.32 Informal rulemaking.

USDA may elect to use informal
rulemaking procedures under 553 of
Title 5, United States Code, to amend
Federal milk marketing agreements
and orders, other than provisions that
directly affect milk prices. In making
this determination, consideration shall
be given to:

(a) The nature and complexity of the
proposal;

(b) The potential regulatory and eco-
nomic impacts on affected entities; and

(c) Any other relevant matters.

§900.33 Industry assessments.

If the Secretary determines it is nec-
essary to improve or expedite an
amendatory formal rulemaking pro-
ceeding to amend a Federal milk mar-
keting agreement or order, USDA may
impose an assessment on pooled milk
to supplement appropriated funds for
the procurement of such services, in-
cluding but not limited to, court re-
porters, hearing examiners, legal coun-
sel, hearing venue and associated trav-
el for USDA officials. Only the milk
pooled in the particular marketing
area that stands to be affected by pro-
posals heard at the amendatory pro-
ceeding may be assessed. The assess-
ments shall be subject to the provi-
sions of §1000.85 (7 CFR 1000.85) con-
cerning assessments for order adminis-
tration, including the provision that
assessments shall not exceed $.005 per
hundredweight of milk for any given
month.

Subpart C—Supplemental Proce-
dural Requirements Gov-
erning Proceedings to Amend
Fruit, Vegetable and Nut Mar-
keting Agreements and Mar-
keting Orders

AUTHORITY: 7 U.S.C. 608c(17) and 610.
SOURCE: 73 FR 49310, Aug. 21, 2008, unless
otherwise noted.
§900.36 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
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plural, and vice versa, as the case may
demand.

§900.37 Definitions.

As used in this subpart, the terms as
defined in the Act and in §900.2 of this
part shall apply.

§900.38 Pre-hearing information ses-
sions.

A pre-hearing information session
concerning a proposal to amend a fruit,
vegetable or nut marketing agreement
or order may be held either prior or
subsequent to submission of a proposal
under §900.3 of this part. Such sessions
may be held by a marketing agreement
or order committee or board or by the
Secretary.

§900.39 Proposal submission require-
ments.

When a person other than the Sec-
retary makes a proposal to amend a
fruit, vegetable or nut marketing
agreement or order under §900.3 of this
part, the proposal shall address the fol-
lowing, to the extent applicable:

(a) The purpose of the proposal;

(b) The problem the proposal is de-
signed to address with explanation and
quantification;

(¢c) The current requirements or in-
dustry practices relative to the pro-
posal;

(d) The expected impact on the indus-
try, including producers, handlers, and
on consumers;

(e) In the case of marketing orders,
an explanation, including supporting
information and data, of how the pro-
posal would tend to improve returns to
producers, and in the case of marketing
agreements, how the proposal impacts
the signatories to the agreement;

(f) The expected effects on small
businesses as defined by the Regu-
latory Flexibility Act (b U.S.C. 601-612);

(g) A description and quantification
of whether the proposal would increase
or decrease costs to producers, han-
dlers, or others in the marketing chain,
and to consumers, marketing order
committees and boards and/or the Sec-
retary;

(h) A description of how the proposal
would be implemented; and
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(i) A description, including quan-
tification, of how compliance with the
proposal would be effected.

§900.40 Written testimony and USDA
data request requirements.

In addition to the provisions of
§900.8(b)(4), witnesses at an amend-
atory fruit, vegetable or nut formal
rulemaking hearing shall make, to the
extent practicable, at least 8 copies of
their testimony, if prepared as an ex-
hibit, and any other exhibits available
to USDA before testimony is given on
the day of appearance at the hearing.
Industry requests for preparation of
USDA data for a rulemaking hearing
should be made at least 10 days prior to
the beginning of the hearing.

§900.41 Electronic document submis-
sion standards.

To the extent practicable, all docu-
ments filed with the hearing clerk in a
proceeding to amend a fruit, vegetable
or nut marketing agreement or order
shall also be submitted electronically
to the Agricultural Marketing Service,
Fruit and Vegetable Programs, USDA.
All documents should reference the
docket number of the proceeding. In-
structions for electronic filing shall be
provided at the amendatory formal
rulemaking hearing and in each FED-
ERAL REGISTER publication regarding
the amendatory proceeding.

§900.42 Industry assessments.

If the Secretary determines it is nec-
essary to improve or expedite an
amendatory fruit, vegetable or nut for-
mal rulemaking proceeding, costs asso-
ciated with improving or expediting
the proceeding may be charged to the
committees or boards. Such costs shall
be paid with assessments from the han-
dlers regulated under the marketing
order to be amended or on signatories
to the marketing agreement subject to
amendment. Such assessments may
supplement funds for costs associated
with, but not limited to, court report-
ers, hearing examiners, legal counsel,
hearing venue and associated travel for
USDA officials.

§900.43 Use of informal rulemaking.

(a) Notwithstanding the provisions of
§§900.1 through 900.18, and 900.36
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through 900.42 of this part, the Sec-
retary may determine that informal
rulemaking procedures under §553 of
Title 5, United States Code be used to
amend fruit, vegetable or nut mar-
keting agreements and marketing or-
ders. In making this determination,
consideration shall be given to:

(1) The nature and complexity of the
proposal;

(2) The potential regulatory and eco-
nomic impacts on affected entities; and

(3) Any other relevant matters.

Subpart D—Procedural Require-
ments Governing Proceedings
on Petitions To Modify or To Be
Exempted From Marketing Or-
ders

AUTHORITY: 7 U.S.C. 608c.

§900.50 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§900.51 Definitions.

As used in this subpart, the terms as
defined in the act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:

(a) The term act means Public Act
No. 10, 73d Congress, as amended and as
reenacted and amended by the Agricul-
tural Marketing Agreement Act of 1937,
as amended (7 U.S.C. and Sup. 601);

(b) The term Department means the
United States Department of Agri-
culture;

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act for the Secretary;

(d) The term judge means any admin-
istrative law judge appointed pursuant
to 5 U.S.C. 3105 or any presiding official
appointed by the Secretary, and as-
signed to conduct the proceeding.

(e) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service or any officer or em-
ployee of the Department to whom au-
thority has been delegated or may
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hereafter be delegated to act for the
Administrator.

(f) [Reserved]

(g) The term FEDERAL REGISTER
means the publication provided for by
the act of July 26, 1935 (49 Stat. 500),
and acts supplementary thereto and
amendatory thereof;

(h) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the act;

(i) The term handler means any per-
son who, by the terms of a marketing
order, is subject thereto, or to whom a
marketing order is sought to be made
applicable;

(j) The term proceeding means a pro-
ceeding before the Secretary arising
under section 8c(15)(A) of the Act.

(k) The term hearing means that part
of the proceeding which involves the
submission of evidence;

(1) The term party includes the De-
partment;

(m) The term hearing clerk means the
hearing clerk, United States Depart-
ment of Agriculture, Washington, D.C.;

(n) [Reserved]

(0) The term decision means the
judge’s initial decision in proceedings
subject to 5 U.S.C. 556 and 557, and in-
cludes the judge’s (1) findings of fact
and conclusions with respect to all ma-
terial issues of fact, law or discretion
as well as the reasons or basis thereof,
(2) order, and (3) rulings on findings,
conclusions and orders submitted by
the parties;

(p) The term petition
amended petition.

[26 FR 5907, June 28, 1960, as amended at 26
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29,
1973; 67 FR 10829, Mar. 11, 2002; 82 FR 58098,
Dec. 11, 2017]

includes an

§900.52 Institution of proceeding.

(a) Filing and service of petition. Any
handler desiring to complain that any
marketing order or any provision of
any such order or any obligation im-
posed in connection therewith is not in
accordance with law, shall file with the
hearing clerk, in quadruplicate, a peti-
tion in writing addressed to the Sec-
retary. Promptly upon receipt of the
petition, the hearing clerk shall trans-
mit a true copy thereof to the Adminis-
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trator and the General Counsel, respec-
tively.

(b) Contents of petition. A petition
shall contain:

(1) The correct name, address, and
principal place of business of the peti-
tioner. If petitioner is a corporation,
such fact shall be stated, together with
the name of the State of incorporation,
the date of incorporation, and the
names, addresses, and respective posi-
tions held by its officers; if an unincor-
porated association, the names and ad-
dresses of its officers, and the respec-
tive positions held by them; if a part-
nership, the name and address of each
partner;

(2) Reference to the specific terms or
provisions of the marketing order, or
the interpretation or application there-
of, which are complained of;

(3) A full statement of the facts
(avoiding a mere repetition of detailed
evidence) upon which the petition is
based, and which it is desired that the
Secretary consider, setting forth clear-
ly and concisely the nature of the peti-
tioner’s business and the manner in
which petitioner claims to be affected
by the terms or provisions of the mar-
keting order, or the interpretation or
application thereof, which are com-
plained of;

(4) A statement of the grounds on
which the terms or provisions of the
marketing order, or the interpretation
or application thereof, which are com-
plained of, are challenged as not in ac-
cordance with law;

(5) Prayers for the specific relief
which the petitioner desires the Sec-
retary to grant;

(6) An affidavit by the petitioner, or,
if the petitioner is not an individual,
by an officer of the petitioner having
knowledge of the facts stated in the pe-
tition, verifying the petition and stat-
ing that it is filed in good faith and not
for purposes of delay.

(c) Motion to dismiss petition—(1) Fil-
ing, contents, and responses thereto. If
the Administrator is of the opinion
that the petition, or any portion there-
of, does not substantially comply, in
form or content, with the act or with
the requirements of paragraph (b) of
this section, or is not filed in good
faith, or is filed for purposes of delay,
the Administrator may, within thirty
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days after the service of the petition,
file with the Hearing Clerk a motion to
dismiss the petition, or any portion
thereof, on one or more of the grounds
stated in this paragraph. Such motion
shall specify the grounds of objection
to the petition and if based, in whole or
in part, on an allegation of fact not ap-
pearing on the face of the petition,
shall be accompanied by appropriate
affidavits or documentary evidence
substantiating such allegations of fact.
The motion may be accompanied by a
memorandum of law. Upon receipt of
such motion, the Hearing Clerk shall
cause a copy thereof to be served upon
the petitioner, together with a notice
stating that all papers to be submitted
in opposition to such motion including
any memorandum of law, must be filed
by the petitioner with the hearing
clerk not later than 20 days after the
service of such notice upon the peti-
tioner. Upon the expiration of the time
specified in such notice, or upon re-
ceipt of such papers from the peti-
tioner, the hearing clerk shall transmit
all papers which have been filed in con-
nection with the motion to the Judge
for consideration.

(2) Decision by the Judge. The Judge,
after due consideration, shall render a
decision upon the motion stating the
reasons for his action. Such decision
shall be in the form of an order and
shall be filed with the hearing clerk
who shall cause a copy thereof to be
served upon the petitioner and a copy
thereof to be transmitted to the Ad-
ministrator. Any such order shall be
final unless appealed pursuant to
§900.65: Provided, That within 20 days
following the service upon the peti-
tioner of a copy of the order of the
Judge dismissing the petition, or any
portion thereof, on the ground that it
does not substantially comply in form
and content with the act or with para-
graph (b) of this section, the petitioner
shall be permitted to file an amended
petition.

(3) Oral argument. Unless a written
application for oral argument is filed
by a party with the hearing clerk not
later than the time fixed for filing pa-
pers in opposition to the motion, it
shall be considered that the party does
not desire oral argument. The granting
of a request to make oral argument
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shall rest in the discretion of the
Judge.

[26 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11,
2002]

§900.52a Answer to petition.

(a) Time of filing. Within 30 days after
the filing of the petition, the Adminis-
trator shall file an answer thereto: Pro-
vided, That if a motion to dismiss the
petition, in whole or in part, is made
pursuant to §900.52(c), the answer shall
be filed within 15 days after the service
of an order of the judge denying the
motion or granting the motion with re-
spect to only a portion of the petition.
The answer shall be filed with the hear-
ing clerk who shall cause a copy there-
of to be served promptly upon the peti-
tioner.

(b) Contents. The answer shall specify
which of the material allegations of
fact or of law in the petition are con-
troverted and which are not con-
troverted. The answer also may con-
tain affirmative allegations of fact
constituting separate defenses and
statements of objections to the suffi-
ciency of the whole or any part of the
petition.

[26 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11,
2002]

§900.52b Amended pleadings.

At any time before the close of the
hearing the petition or answer may be
amended, but the hearing shall, at the
request of the adverse party, be ad-
journed or recessed for such reasonable
time as the judge may determine to be
necessary to protect the interests of
the parties. Amendments subsequent to
the first amendment or subsequent to
the filing of an answer may be made
only with leave of the judge or with the
written consent of the adverse party.

§900.53 Withdrawal of petition.

If, at any time after the petition is
filed, the petitioner desires to with-
draw the same, he shall file with the
hearing clerk (or, if filed during the
course of a hearing, with the judge) a
written request for permission to with-
draw. The judge may, in his discretion,
thereupon dismiss the petition without
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further procedure: Provided, That, if
the request to withdraw is filed after a
hearing has been opened, permission to
withdraw shall be granted only in ex-
ceptional circumstances.

§900.54 Docket number.

Each proceeding, immediately fol-
lowing its institution, shall be assigned
a docket number by the hearing clerk
and thereafter the proceeding may be
referred to by such number.

§900.55 Judges.

(a) Assignment. No judge who has any
pecuniary interest in the outcome of
the proceeding, or who has participated
in any investigation preceding the in-
stitution of the proceeding, shall serve
as judge in such proceeding.

(b) Conduct. The judge shall conduct
the proceeding in a fair and impartial
manner and shall not discuss ex parte
the merits of the proceeding with any
person who is or who has been con-
nected in any manner with the pro-
ceeding in an advocative or investiga-
tive capacity.

(c) Powers of judges. Subject to review
by the Secretary, as provided elsewhere
in this subpart, the judge shall have
power to:

(1) Rule upon motions and requests;

(2) Adjourn the hearing from time to
time, and change the time and place of
hearing;

(3) Administer oaths and affirmations
and take affidavits;

(4) Issue subpenas, under the fac-
simile signature of the Secretary, re-
quiring the attendance and testimony
of witnesses and the production of
books, records, contracts, papers, and
other documentary evidence;

(5) Examine witnesses and receive
evidence;

(6) Take or order, under the facsimile
signature of the Secretary, the taking
of depositions;

(7) Admit or exclude evidence;

(8) Hear oral argument on facts or
law;

(9) Consolidate hearings upon two or
more petitions pertaining to the same
order;

(10) Do all acts and take all measures
necessary for the maintenance of order
at the hearing and the efficient con-
duct of the proceeding.
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(d) Who may act in absence of judge. In
case of the absence of the judge or his
inability to act, the powers and duties
to be performed by him under these
rules of practice in connection with a
proceeding may, without abatement of
the proceeding unless otherwise or-
dered by the Secretary, be assigned to
any other judge.

(e) Disqualification of judge. The judge
may at any time withdraw as judge in
a proceeding if he deems himself to be
disqualified. Upon the filing by an in-
terested person in good faith of a time-
ly and sufficient affidavit of personal
bias or disqualification of a judge, the
Secretary shall determine the matter
as a part of the record and decision in
the proceeding, after making such in-
vestigation or holding such hearings,
or both, as he may deem appropriate in
the circumstances.

§900.56 Consolidated hearings.

At the discretion of the judge, hear-
ings upon two or more petitions per-
taining to the same order may be con-
solidated, and the evidence taken at
such consolidated hearing may be em-
bodied in a single record.

§900.57 Intervention.

Intervention in proceedings subject
to this subpart shall not be allowed, ex-
cept that, in the discretion of the Sec-
retary or the judge, any person (other
than the petitioner) showing a substan-
tial interest in the outcome of a pro-
ceeding shall be permitted to partici-
pate in the oral argument and to file a
brief.

§900.58 Prehearing conferences.

In any proceeding in which it appears
that such procedure will expedite the
proceeding, the judge, at any time
prior to the commencement of or dur-
ing the course of the hearing, may re-
quest the parties or their counsel to
appear at a conference before him to
consider (a) the simplification of
issues; (b) the possibility of obtaining
stipulations of fact and of documents
which will avoid unnecessary proof; (c)
the limitation of the number of expert
or other witnesses; and (d) such other
matters as may expedite and aid in the
disposition of the proceeding. No tran-
script of such conference shall be
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made, but the judge shall prepare and
file for the record a written summary
of the action taken at the conference,
which shall incorporate any written
stipulations or agreements made by
the parties at the conference or as a re-
sult of the conference. If the cir-
cumstances are such that a conference
is impracticable, the judge may re-
quest the parties to correspond with
him for the purpose of accomplishing
any of the objects set forth in this sec-
tion. The judge shall forward copies of
letters and documents to the parties as
the circumstances require. Correspond-
ence in such negotiations shall not be a
part of the record, but the judge shall
submit a written summary for the
record if any action is taken.

§900.59 Motions and requests.

(a) General. (1) All motions and re-
quests shall be filed with the hearing
clerk, except that those made during
the course of an oral hearing may be
filed with the judge or may be stated
orally and made a part of the tran-
script.

(2) The judge is authorized to rule
upon all motions and requests filed or
made prior to the transmittal by the
hearing clerk to the Secretary of the
record as provided in this subpart. The
Secretary shall rule upon all motions
and requests filed after that time.

(b) Certification of motions. The sub-
mission or certification of any motion,
request, objection, or other question to
the Secretary, as provided in this sub-
part, shall be in the discretion of the
judge.

[26 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973]

§900.60 Oral hearings before judge.

(a) Time and place. The judge shall set
a time and place for hearing and shall
file with the hearing clerk a notice
stating the time and place of hearing.
If any change in the time or place of
hearing becomes necessary, it shall be
made by the judge, who, in such event,
shall file with the hearing clerk a no-
tice of the change. Such notice shall be
served upon the parties, unless it is
made during the course of an oral hear-
ing and made a part of the transcript.

(b) Appearances—(1) Representation. In
any proceeding under the act, the par-
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ties may appear in person or by counsel
or other representative. The Depart-
ment, if represented by counsel, shall
be represented by an attorney assigned
by the General Counsel of the Depart-
ment, and such attorney shall present
or supervise the presentation of the po-
sition of the Department.

(2) Debarment of counsel or representa-
tive. Whenever, while a proceeding is
pending before him, the judge finds
that a person acting as counsel or rep-
resentative for any party to the pro-
ceeding is guilty of unethical or unpro-
fessional conduct, the judge may order
that such person be precluded from fur-
ther acting as counsel or representa-
tive in such proceeding. An appeal to
the Secretary may be taken from any
such order, but the proceeding shall
not be delayed or suspended pending
disposition of the appeal: Provided,
That the judge may suspend the pro-
ceeding for a reasonable time for the
purpose of enabling the client to obtain
other counsel or representative. In case
the judge has issued an order pre-
cluding a person from further acting as
counsel or representative in the pro-
ceeding, the judge, within a reasonable
time thereafter, shall submit to the
Secretary a report of the facts and cir-
cumstances surrounding the issuance
of the order and shall recommend what
action the Secretary should take re-
specting the appearance of such person
as counsel or representative in other
proceedings before the Secretary.
Thereafter, the Secretary may, after
notice and an opportunity for hearing,
issue such order respecting the appear-
ance of such person as counsel or rep-
resentative in proceedings before the
Secretary as the Secretary finds to be
appropriate.

(3) Failure to appear. If the petitioner,
after being duly notified, fails to ap-
pear at the hearing, he shall be deemed
to have authorized the dismissal of the
proceeding, without further procedure,
and with or without prejudice as the
judge may determine. In the event that
the petitioner appears at the hearing
and no representative of the Depart-
ment appears, the judge shall proceed
ex parte to hear the evidence of the pe-
titioner. Provided, That failure on the
part of such representative of the De-
partment to appear at a hearing shall
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not be deemed to be waiver of the De-
partment’s right to file suggested find-
ings of fact, conclusions and order; to
be served with a copy of the judge’s ini-
tial decision and to appeal to the Sec-
retary with respect thereto.

(c) Order of proceeding. Except as may
be determined otherwise by the judge,
the petitioner shall proceed first at the
hearing.

(d) Evidence—(1) In general. The hear-
ing shall be publicly conducted, and
the testimony given at the hearing
shall be reported verbatim.

(i) The testimony of witnesses at a
hearing shall be upon oath or affirma-
tion and subject to cross-examination.

(ii) Any witness may, in the discre-
tion of the judge, be examined sepa-
rately and apart from all other wit-
nesses except those who may be parties
to the proceeding.

(iii) The judge shall exclude, insofar
as practicable, evidence which is im-
material, irrelevant, or unduly repeti-
tious, or which is not of the sort upon
which responsible persons are accus-
tomed to rely.

(2) Objections. If a party objects to
the admission or rejection of any evi-
dence or to the limitation of the scope
of any examination or cross-examina-
tion, or any other ruling of the judge,
he shall state briefly the grounds of
such objection, whereupon an auto-
matic exception will follow which may
be pursued in an appeal pursuant to
§900.65 by the party adversely affected
by the judge’s ruling.

(3) Depositions. The deposition of any
witness shall be admitted, in the man-
ner hereinafter provided in and subject
to the provisions of §900.61.

(4) Affidavits. Except as is otherwise
provided in this subpart, affidavits may
be admitted only if the evidence is oth-
erwise admissible and the parties agree
(which may be determined by their
failure to make timely objections) that
affidavits may be used.

(5) Proof and authentication of official
records or documents. An official record
or document, when admissible for any
purpose, shall be admissible in evi-
dence without the production of the
person who made or prepared the same.
Such record or document shall, in the
discretion of the judge, be evidenced by
an official publication thereof or by a
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copy attested by the person having
legal custody thereof and accompanied
by a certificate that such person has
the custody.

(6) Exhibits. All written statements,
charts, tabulations, or similar data of-
fered in evidence at the hearing shall,
after identification by the proponent
and upon a satisfactory showing of the
admissibility of the contents thereof,
be numbered as exhibits and received
in evidence and made a part of the
record. Except where the judge finds
that the furnishing of copies is imprac-
ticable, a copy of each exhibit, in addi-
tion to the original, shall be filed with
the judge for the use of each other
party to the proceeding. The judge
shall advise the parties as to the exact
number of copies which will be required
to be filed and shall make and have
noted on the record the proper dis-
tribution of the copies. If the testi-
mony of a witness refers to a statute,
or to a report, document, or transcript,
the judge, after inquiry relating to the
identification of such statute, report,
document, or transcript, shall deter-
mine whether the same shall be pro-
duced at the hearing and physically be
made a part of the evidence as an ex-
hibit, or whether it shall be incor-
porated into the evidence by reference.
If relevant and material matter offered
in evidence is embraced in a report,
document, or transcript containing im-
material or irrelevant matter, such im-
material or irrelevant matter shall be
excluded and shall be segregated inso-
far as practicable, subject to the direc-
tion of the judge.

() Official notice. Official notice will
be taken of such matters as are judi-
cially noticed by the courts of the
United States and of any other matter
of technical, scientific, or commercial
fact of established character: Provided,
That the parties shall be given ade-
quate notice, at the hearing or by ref-
erence in the judge’s report or the ten-
tative order or otherwise, of matters so
noticed, and (except where official no-
tice is taken, for the first time in the
proceeding, in the final order) shall be
given adequate opportunity to show
that such facts are erroneously no-
ticed.

(8) Offer of proof. Whenever evidence
is excluded from the record, the party
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offering such evidence may make an
offer of proof, which shall be included
in the transcript. The offer of proof
shall consist of a brief statement de-
scribing the evidence to be offered. If
the evidence consists of a brief oral
statement or of an exhibit, it shall be
inserted into the transcript in toto. In
such event, it shall be considered a
part of the transcript if the Secretary
decides that the judge’s ruling in ex-
cluding the evidence was erroneous.
The judge shall not allow the insertion
of such evidence in toto if the taking of
such evidence will consume a consider-
able length of time at the hearing. In
the latter event, if on appeal the Sec-
retary decides that the judge erred in
excluding the evidence, and that such
error was substantial, the hearing shall
be reopened to permit the taking of
such evidence.

(e) Transcript. Transcripts of hearings
shall be made available to any person
at actual cost of duplication.

[256 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973; 67 FR 10829, Mar. 11,
2002]

§900.61 Depositions.

(a) Procedure in lieu of deposition. Be-
fore any party may have testimony
taken by deposition, said party shall, if
practicable, submit to the other party
an affidavit which shall set forth the
facts to which the witness would tes-
tify, if the deposition should be taken.
If, after examination of such affidavit,
the other party agrees, or (within 10
days after submission of the affidavit)
fails to object, that the affidavit may
be used in lieu of the deposition, the
judge shall admit the affidavit in evi-
dence and shall not order the deposi-
tion to be taken.

(b) Application for taking deposition.
Upon the application of a party to the
proceeding, the judge may, at any time
after the filing of the moving paper,
order, under the facsimile signature of
the Secretary, the taking of testimony
by deposition. The application shall be
in writing and shall be filed with the
hearing clerk and shall set forth: (1)
The name and address of the proposed
deponent; (2) the name and address of
the person (referred to hereinafter in
this section as the judge), qualified
under the rules in this part to take
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depositions, before whom the proposed
examination is to be made; (3) the pro-
posed time and place of the examina-
tion, which shall be at least 15 days
after the date of the mailing of the ap-
plication; and (4) the reasons why such
deposition should be taken.

(c) Judge’s order for taking deposition.
If, after the examination of the appli-
cation, the judge is of the opinion that
the deposition should be taken, he
shall order its taking. The order shall
be filed with the hearing clerk and
shall be served upon the parties and
shall state: (1) The time and place of
the examination (which shall not be
less than 10 days after the filing of the
order); (2) the name of the judge before
whom the examination is to be made;
(3) the name of the deponent. The judge
and the time and place need not be the
same as those suggested in the applica-
tion.

(d) Qualifications of judge. The deposi-
tion shall be taken before the judge, or
before a judge authorized by the law of
the United States or by the law of the
place of the examination to administer
oaths, or before a judge authorized by
the Secretary to administer oaths.

(e) Procedure on examination. (1) The
deponent shall be examined under oath
or affirmation and shall be subject to
cross-examination. The testimony of
the deponent shall be recorded by the
judge or by some person under his di-
rection and in his presence. In lieu of
oral examination, parties may trans-
mit written interrogatories to the
judge prior to the examination and the
judge shall propound such interrog-
atories to the deponent.

(2) The applicant must arrange for
the examination of the witness either
by oral examination or by written in-
terrogatories. If it is found by the
judge, upon the protest of a party to
the proceeding, that such party has his
residence and his place of business
more than 100 miles from the place of
the examination and that it would con-
stitute an undue hardship upon such
party to be represented at the exam-
ination, the applicant will be required
to conduct the examination by means
of interrogatories. When the examina-
tion is conducted by means of interrog-
atories, copies of the interrogatories
shall be served upon the other parties
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to the proceeding at least five days
prior to the date set for the examina-
tion, and the other parties shall be af-
forded an opportunity to file with the
judge cross-interrogatories at any time
prior to the time of the examination.

(f) Certification by judge. The judge
shall certify on the deposition that the
deponent was duly sworn by him and
that the deposition is a true record of
the deponent’s testimony. He shall
then securely seal the deposition, to-
gether with two copies thereof, in an
envelope and mail the same by reg-
istered mail to the hearing clerk.

(g) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a
proceeding under the act if the judge
finds that the evidence is otherwise ad-
missible and (1) that the witness is
dead; or (2) that the witness is at a dis-
tance greater than 100 miles from the
place of hearing, unless it appears that
the absence of the witness was pro-
cured by the party offering the deposi-
tion; or (3) that the witness is unable
to attend or testify because of age,
sickness, infirmity, or imprisonment;
or (4) that the party offering the depo-
sition has endeavored to procure the
attendance of the witness by subpena
but has been unable to do so; or (5) that
such exceptional circumstances exist
as to make it desirable, in the interests
of justice, to allow the deposition to be
used. If a deposition has been taken,
and the party upon whose application
it was taken refuses to offer it in evi-
dence, the other party may offer the
deposition, or any part thereof, in evi-
dence.

§900.62 Subpenas.

(a) Issuance of subpenas. The attend-
ance of witnesses and the production of
documentary evidence from any place
in the United States on behalf of any
party to the proceeding may, by sub-
pena, be required at any designated
place of hearing. Subpenas may be
issued by the Secretary or by the
judge, under the facsimile signature of
the Secretary, upon a reasonable show-
ing by the applicant of the grounds, ne-
cessity, and reasonable scope thereof.

(b) Application for subpena duces
tecum. Subpenas for the production of
documentary evidence, unless issued by
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the judge upon his own motion, shall
be issued only upon a certified written
application. Such application shall
specify, as exactly as possible, the doc-
uments desired and shall show their
competency, relevancy, and materi-
ality and the necessity for their pro-
duction.

(c) Service of subpenas. Subpenas may
be served (1) by a United States Mar-
shal or his deputy, or (2) by any other
person who is not less than 18 years of
age, or (3) by registering and mailing a
copy of the subpena addressed to the
person to be served at his or its last
known residence or principal place of
business or residence. Proof of service
may be made by the return of service
on the subpena by the United States
Marshal or his deputy; or, if served by
an individual other than a TUnited
States Marshal or his deputy, by an af-
fidavit of such person stating that he
personally served a copy of the subpena
upon the person named therein; or, if
service was by registered mail, by an
affidavit made by the person mailing
the subpena that it was mailed as pro-
vided in this paragraph and by the
signed return post office receipt: Pro-
vided, That, if the subpena is issued on
behalf of the Department, the return
receipt without an affidavit of mailing
shall be sufficient proof of service. In
making personal service, the person
making service shall leave a copy of
the subpena with the person subpenaed;
the original, bearing or accompanied
by the required proof of service, shall
be returned to the official who issued
the same.

[26 FR 5907, June 28, 1960, as amended 67 FR
10829, Mar. 11, 2002]

§900.63 Fees and mileage.

Witnesses who are subpenaed and
who appear in such proceeding, includ-
ing witnesses whose depositions are
taken, shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States, and per-
sons taking depositions shall be enti-
tled to the same fees as are paid for
like services in the courts of the
United States, to be paid by the party
at whose request the deposition is
taken. Witness fees and mileage shall
be paid by the party at whose instance
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the witnesses appear, and claims there-
for, as to witnesses subpenaed on be-
half of the Department, shall be proved
before the person issuing the subpena,
and, as to witnesses subpenaed on be-
half of any other party, shall be pre-
sented to such party.

§900.64 The Judge’s decision.

(a) Corrections to and certification of
transcript. (1) At such time as the judge
may specify, but not later than the
time fixed for filing proposed findings
of fact, conclusions and order, or briefs,
as the case may be, the parties may file
with the judge proposed corrections to
the transcript.

(2) As soon as practicable after the
filing of proposed findings of fact, con-
clusions and order, or briefs, as the
case may be, the judge shall file with
the hearing clerk his certificate indi-
cating any corrections to be made in
the transcript, and stating that, to the
best of his knowledge and belief, the
transcript, as corrected, is a true, cor-
rect, and complete transcript of the
testimony given at the hearing, and
that the exhibits are all the exhibits
properly a part of the hearing record.
The original of such certificate shall be
attached to the original transcript and
a copy of such certificate shall be
served upon each of the parties by the
hearing clerk who shall also enter onto
the transcript (without obscuring the
text) any correction noted in the cer-
tification.

(b) Proposed findings of fact, conclu-
sions, and orders. Within 10 days (unless
the judge shall have announced at the
hearing a shorter or longer period of
time) after the transcript has been
filed with the hearing clerk, as pro-
vided in paragraph (a) of this section,
each party may file with the hearing
clerk proposed findings of fact, conclu-
sions, and order, based solely upon the
evidence of record, and briefs in sup-
port thereof.

(c) Judge’s Decision. The judge, within
a reasonable time after the termi-
nation of the period allowed for the fil-
ing of proposed findings of fact, conclu-
sions, and orders, and briefs in support
thereof, shall prepare upon the basis of
the record, and shall file with the hear-
ing clerk, his initial decision, a copy of
which shall be served by the hearing
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clerk, upon each of the parties. Such
decision shall become final without
further proceedings 35 days after the
date of service thereof, unless there is
an appeal to the Secretary by a party
to the proceeding: Provided, however,
That no decision shall be final for the
purpose of judicial review except a
final decision issued by the Secretary
pursuant to an appeal by a party to the
proceeding.

[25 FR 5907, June 28, 1960, as amended at 38
FR 29799, Oct. 29, 1973; 67 FR 10830, Mar. 11,
2002; 88 FR 82231, Nov. 24, 2023]

§900.65 Appeals to Secretary: Trans-
mittal of record.

(a) Filing of appeal. Any party who
disagrees with a judge’s decision or any
part thereof, may appeal the decision
to the Secretary by filing an appeal pe-
tition with the Hearing Clerk within 30
days after service of said decision upon
said party. Each issue set forth in the
appeal, and the arguments thereon,
shall be separately numbered; shall be
plainly and concisely stated; and shall
contain detailed citations of the
record, statutes, regulations and au-
thorities being relied upon in support
thereof. The appeal petition shall be
served upon the other party to the pro-
ceeding by the hearing clerk.

(b) Argument before Secretary—(1) Oral
argument. A party bringing an appeal
may request within the prescribed time
period for filing such appeal, an oppor-
tunity for oral argument before the
Secretary. Failure to make such re-
quest in writing, within the prescribed
time period, shall be deemed a waiver
of oral argument. The Secretary, in his
discretion, may grant, refuse or limit
any request for oral argument on ap-
peal.

(2) Scope of argument. Argument to be
heard on appeal, whether oral or in a
written brief, shall be limited to the
issues raised by the appeal, except that
if the Secretary determines that addi-
tional issues should be argued, the par-
ties shall be given reasonable notice of
such determination, so as to permit
preparation of adequate arguments on
all the issues to be argued.

(c) Response. Within 20 days after
service of an appeal brought by a party
to the proceeding, any other party may
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file a response in support of or in oppo-
sition to such appeal.

(d) Transmittal of record. Whenever an
appeal is filed by a party to the pro-
ceeding, the hearing clerk shall trans-
mit to the Secretary the record of the
proceeding. Such record shall include:
The pleadings; any motions and re-
quests filed, and the rulings thereon;
the transcript of the testimony taken
at the hearing, as well as the exhibits
filed in connection therewith; any
statements filed under the shortened
procedure; any documents or papers
filed in connection with prehearing
conferences; such proposed findings of
fact, conclusions, and orders, and briefs
in support thereof, as may have been
filed in connection with the hearing;
the judge’s initial decision; and the ap-
peal petition; briefs in support thereof,
and responses thereto as may have
been filed in the proceeding.

[38 FR 29799, Oct. 29, 1973, as amended at 67
FR 10830, Mar. 11, 2002]

§900.66 Consideration of appeal by the
Secretary and issuance of final
order.

(a) Consideration of appeal. As soon as
practicable after the receipt of the
record from the hearing clerk, or, in
case oral argument was had, as soon as
practicable thereafter, the Secretary,
upon the basis of and after due consid-
eration of the record, shall rule on the
appeal. If the Secretary decides that no
change or modification of the judge’s
decision is warranted, he may adopt
the Judge’s decision as the final order
of the Secretary, preserving any right
of the party bringing the appeal to
seek judicial review of such decision in
the proper forum. At no stage of the
proceeding between its institution and
the issuance of the order shall the Sec-
retary discuss ex parte the merits of
the proceeding with any person who is
connected with the proceeding in an
advocative or an investigative capac-
ity, or with any representative of such
person: Provided, however, That the
Secretary may discuss the merits of
the proceeding with such a person if all
parties to the proceeding, or their rep-
resentatives, have been given an oppor-
tunity to be present. If, notwith-
standing the foregoing provisions of
this section, a memorandum or other
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communication from any party, or
from any person acting on behalf of
any party, which relates to the merits
of the proceeding, receives the personal
attention of the Secretary (or, if an of-
ficial other than the Secretary is to
issue the order, then of such other offi-
cial) during the pendency of the pro-
ceeding, such memorandum or commu-
nication shall be regarded as argument
made in the proceeding and shall be
filed with the hearing clerk, who shall
serve a copy thereof upon the opposite
party to file a reply thereto.

(b) Issuance of final order. A final
order issued by the Secretary shall be
filed with the hearing clerk, who shall
serve it upon the parties: Provided,
That, if the terms of the order differ
substantially from those proposed in
the decision of the judge, the Secretary
shall, if he deems it advisable to do so,
direct that a copy of the order be
served upon the parties as a tentative
order; and, in such event, opportunity
shall be given the parties to file excep-
tions thereto and written arguments or
briefs in support of such exceptions. In
such case, if exceptions are filed within
a period of time (to be fixed by the Sec-
retary but not to exceed 20 days) fol-
lowing the service of the tentative
order, the Secretary shall give consid-
eration, to and shall make such
changes in the tentative order as he
deems to be appropriate; otherwise, the
tentative order shall become final, as
of the day following the date of expira-
tion of the period fixed for the filing of
exceptions.

[38 FR 29799, Oct. 29, 1973]

§900.68 Petitions for reopening hear-
ings; for rehearings or rearguments
of proceedings; or for reconsider-
ation of orders.

(a) Petition requisite—(1) Filing; serv-
ice. A petition for reopening the hear-
ing to take further evidence, or for re-
hearing or reargument of the pro-
ceeding, or for reconsideration of the
order shall be made by petition ad-
dressed to the Secretary and filed with
the hearing clerk, who immediately
shall notify and serve a copy thereof
upon the other party to the proceeding.
Every such petition shall state specifi-
cally the grounds relied upon.



§900.69

(2) Petitions to reopen hearings. A peti-
tion to reopen the hearing for the pur-
pose of taking additional evidence may
be filed at any time prior to the
issuance of the final order. Every such
petition shall state briefly the nature
and purpose of the evidence to be ad-
duced, shall show that such evidence is
not merely cumulative, and shall set
forth a good reason why such evidence
was not adduced at the hearing.

(3) Petitions to rehear or reargue pro-
ceedings, or to reconsider orders. A peti-
tion to rehear or reargue the pro-
ceeding or to reconsider the final order
shall be filed within 15 days after the
date of the service of such order. Every
such petition shall state specifically
the matters claimed to have been erro-
neously decided, and alleged errors
must be briefly stated.

(b) Procedure for disposition of peti-
tions. Within 10 days following the serv-
ice of any petition provided for in this
section, the other party to the pro-
ceeding shall file with the hearing
clerk an answer thereto. As soon as
practicable thereafter, the Secretary
shall announce the decision granting or
denying the petition. Unless the Sec-
retary shall determine otherwise, the
issuance or operation of the order shall
not be stayed pending the decision of
the Secretary upon the petition. In the
event that any such petition is granted
by the Secretary, the applicable rules
of practice, as set out elsewhere in this
subpart, shall be followed.

[26 FR 5907, June 28, 1960, as amended at 67
FR 10830, Mar. 11, 2002]

§900.69 Filing; service; extensions of
time; effective date of filing; and
computation of time.

(a) Filing; number of copies. Except as
provided otherwise herein, all docu-
ments or papers required or authorized
in this subpart to be filed with the
hearing clerk shall be filed in quadru-
plicate: Provided, That, if there are
more than two parties to the pro-
ceeding, a sufficient number of addi-
tional copies shall be filed so as to pro-
vide for service upon all the parties to
the proceeding. Any document or
paper, required or authorized in this
subpart to be filed with the hearing
clerk, shall, during the course of an
oral hearing, be filed with the judge.
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(b) Service; proof of service. Copies of
all such papers shall be served upon the
parties by the hearing clerk, by the
judge, or by some other employee of
the Department or by a United States
Marshal or his deputy. Service shall be
made either (1) by delivering a copy of
the document or paper to the indi-
vidual to be served or to a member of
the partnership to be served or to the
president, secretary, or other executive
officer or any director of the corpora-
tion, organization, or association to be
served, or to the attorney or agent of
record of such individual, partnership,
corporation, organization, or associa-
tion; or (2) by leaving a copy of the
document or paper at the principal of-
fice or place of business of such indi-
vidual, partnership, corporation, orga-
nization, or association, or of his or its
attorney or agent of record; or (3) by
registering and mailing a copy of the
document or paper, addressed to such
individual, partnership, corporation,
organization, or association, or to his
or its attorney or agent of record, at
his or its last known principal office,
place of business, or residence. Proof of
service hereunder shall be made by the
affidavit of the person who actually
made the service. The affidavit con-
templated herein shall be filed with the
hearing clerk, and the fact of filing
thereof shall be noted on the docket of
the proceeding.

(c) Extensions of time. The time for
the filing of any documents or papers
required or authorized in this subpart
to be filed may be extended upon (1) a
written stipulation between the par-
ties, or (2) upon the request of a party,
by the judge before the transmittal of
the record to the Secretary, or by the
Secretary at any other time if, in the
judgment of the Secretary or the judge,
as the case may be, there is good rea-
son for the extension.

(d) Effective date of filing. Any docu-
ment or paper required or authorized in
this subpart to be filed shall be deemed
to be filed at the time it is received by
the Hearing Clerk.

(e) Computation of time. Each day, in-
cluding Saturdays, Sundays, and legal
public holidays, shall be included in
computing the time allowed for filing
any document or paper: Provided, That
when the time for filing a document or
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paper expires on a Saturday, Sunday,
or legal public holiday, the time al-
lowed for filing the document or paper
shall be extended to include the fol-
lowing business day.

[26 FR 5907, June 28, 1960, as amended at 67
FR 10830, Mar. 11, 2002]

§900.70 Applications for interim relief.

(a) Filing the application. A person
who has filed a petition pursuant to
§900.52 may by separate application
filed with the hearing clerk apply to
the Secretary for an order postponing
the effective date of, or suspending the
application of, the marketing order or
any provision thereof, or any obliga-
tion imposed in connection therewith,
pending final determination of the pro-
ceeding.

(b) Contents of the application. The ap-
plication shall contain a statement of
the facts upon which the relief is re-
quested, including any facts showing
irreparable injury. The application
must be signed and sworn to by the pe-
titioner and any facts alleged therein
which are not within his personal
knowledge shall be supported by affida-
vits of a person or persons having per-
sonal knowledge of such facts or by
proper documentary evidence thereof.

(c) Answer to application. Imme-
diately upon receipt of the application,
the hearing clerk shall transmit a copy
thereof, together with all supporting
papers, to the Administrator, who
shall, within 20 days, or such other
time fixed by the Secretary, after the
filing of the application file an answer
thereto with the hearing clerk.

(d) Contents of answer. The answer
shall contain a statement of the objec-
tions, if any, of the Administrator to
the application for interim relief, and
may be supported by affidavits and
documentary evidence.

(e) Transmittal to Secretary. Upon re-
ceiving the answer of the Adminis-
trator or upon the expiration of the
time for filing the answer, the hearing
clerk shall transmit to the Secretary
for his decision all papers filed in con-
nection with the application.

(f) Hearing and oral argument. The
Secretary may, in his discretion, per-
mit oral argument or the taking of tes-
timony in connection with such appli-
cation. However, unless written re-
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quest therefor is filed with the hearing
clerk prior to the transmittal of the
papers to the Secretary, the parties
shall be deemed to have waived oral ar-
gument and the taking of testimony.

(g) Decision by Secretary. The Sec-
retary may grant or deny the applica-
tion. Any action taken by the Sec-
retary shall be in the form of an order
filed with the hearing clerk and shall
contain a brief statement of the rea-
sons for the action taken. The hearing
clerk shall cause copies of the order to
be served upon the parties.

[256 FR 5907, June 28, 1960, as amended at 67
FR 10830, Mar. 11, 2002]

§900.71 Hearing before Secretary.

The Secretary may act in the place
and stead of a judge in any proceeding
hereunder. When he so acts the hearing
clerk shall transmit the record to the
Secretary at the expiration of the pe-
riod provided for the filing of proposed
findings of fact, conclusions and orders,
and the Secretary shall thereupon,
after due consideration of the record,
issue his final order in the proceeding:
Provided, That he may issue a tentative
order in which event the parties shall
be afforded an opportunity to file ex-
ceptions before the issuance of the
final order.

Subpart E—Supplemental Proce-
dural Requirements for Mar-
keting Orders, Marketing
Agreements, and Require-
ments Covering Fruits, Vege-
tables, and Nuts

AUTHORITY: 7 U.S.C. 601-674.

SOURCE: 61 FR 20717, May 8, 1996, unless
otherwise noted.

§900.80 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§900.81 Definitions.

As used in this subpart, the terms as
defined in the act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:
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(a) The term Act means Public Act
No. 10, 73 Congress (48 Stat. 31) as
amended and as reenacted and amended
by the Agricultural Marketing Agree-
ment Act of 1937 (b0 Stat. 246), as
amended.

(b) The term Department means the
United States Department of Agri-
culture.

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act in his stead.

(d) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service, with power to redele-
gate, or any officer or employee of the
Department to whom authority has
been delegated or may hereafter be del-
egated to act in his stead.

(e) The term proceeding means a pro-
ceeding before the Secretary arising
under sections 8a, 8b(b), 8c(14), 8e, 10(c)
and 10(h).

(f) The term hearing means that part
of the proceeding which involves the
submission of evidence.

(g) The term marketing agreement
means any marketing agreement or
any amendment thereto which may be
entered into pursuant to section 8b of
the act.

(h) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the act, and after notice and
hearing as required by said section.

(i) The term handler means any per-
son who, by the terms of a marketing
order or marketing agreement, is sub-
ject thereto, or to whom a marketing
order or marketing agreement is
sought to be made applicable.

(j) The term importer means any per-
son who, by the terms of section 8e of
the act, is subject thereto.

(k) The term person means any indi-
vidual, corporation, partnership, asso-
ciation, or any other business unit.

§900.82 Stipulation procedures.

The Administrator, or the Adminis-
trator’s representative, may, at any
time before the issuance of a complaint
seeking a civil penalty under the Act,
enter into a stipulation with any han-
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dler or importer in accordance with the
following procedures:

(a) The Administrator, or the Admin-
istrator’s representative, shall give the
handler or importer notice of the al-
leged violation of the applicable mar-
keting order or marketing agreement,
or the requirements issued pursuant to
7 U.S.C. 608b(b) and 7 U.S.C. 608e, and
an opportunity for a hearing thereon as
provided by the Act;

(b) In agreeing to the proposed stipu-
lation, the handler or importer ex-
pressly waives the opportunity for a
hearing and agrees to pay a specified
civil penalty within a designated time;

(¢c) The Administrator, or the Admin-
istrator’s representative, agrees to ac-
cept the specified civil penalty in set-
tlement of the particular matter in-
volved if it is paid within the des-
ignated time;

(d) In cases where the handler or im-
porter does not pay the specified civil
penalty within the designated time, or
the handler or importer does not agree
to the stipulation, the Administrator
may issue an administrative com-
plaint; and

(e) The civil penalty that the Admin-
istrator may have proposed in a stipu-
lation agreement shall have no bearing
on the civil penalty amount that the
Department may seek in a formal ad-
ministrative proceeding against the
same handler or importer for the same
alleged violation.

§900.83 Conducting Meetings via Elec-
trpnic Communication or Other-
wise.

Notwithstanding any other provi-
sions of a marketing order in this part,
administrative bodies of fruit, vege-
table, and specialty crop marketing or-
ders, and their committees/subcommit-
tees may, upon due notice to all mem-
bers and the public:

(a) Conduct meetings by any means
of communication available, electronic
or otherwise, that effectively assem-
bles members and the public, and fa-
cilitates open communication.

(b) Vote by any means of communica-
tion available, electronic or otherwise;
Provided, That votes cast are verifiable
and that quorum and other procedural
requirements of each respective mar-
keting order are met.
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(c) With the approval of the Sec-
retary, each administrative body may
prescribe any additional procedures
necessary to carry out the objectives of
paragraphs (a) and (b) of this section.

[83 FR 22832, May 17, 2018]

Subpart F—Procedure Governing
Meetings To Arbitrate and
Mediate Disputes Relating to
Sales of Milk or Its Products

AUTHORITY: Sec. 3, 50 Stat. 248; 7 U.S.C. 671.

§900.100 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§900.101 Definitions.

As used in this subpart, the terms as
defined in the act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:

(a) The term act means section 3 of
the Agricultural Marketing Agreement
Act of 1937, as amended (50 Stat. 248, as
amended; 7 U.S.C. 671);

(b) The term Department means the
United States Department of Agri-
culture;

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act in his stead;

(d) The term General Counsel means
the General Counsel of the Depart-
ment;

(e) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service, with power to redele-
gate, or any officer or employee of the
Department to whom authority has
been delegated or may hereafter be del-
egated to act in his stead;

(f) The term Service means the Agri-
cultural Marketing Service;

(g) The term Division means the
Dairy Division of the Service;

(h) The term cooperative means any
association, incorporated or otherwise,
which is in good faith owned or con-
trolled by producers, or organizations
thereof, of milk or its products, and
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which is bona fide engaged in the col-
lective processing or preparing for
market or handling or marketing, in
the current of interstate or foreign
commerce, of milk or its products;

(i) The term arbitrator means any of-
ficer or employee of the Service des-
ignated by the Administrator, pursu-
ant to the act, to arbitrate a bona fide
dispute with reference to the terms and
conditions of the sale of milk or its
products between a producer coopera-
tive and purchasers, handlers, proc-
essors, or distributors of milk or its
products;

(j) The term mediator means any offi-
cer or employee of the Service des-
ignated by the Administrator, pursu-
ant to the act, to mediate a bona fide
dispute with reference to terms and
conditions of the sale of milk or its
products between a producer coopera-
tive and purchasers, handlers, proc-
essors, or distributors of milk or its
products;

(k) The term hearing clerk means the
hearing clerk, United States Depart-
ment of Agriculture, Washington, DC.

[26 FR 5907, June 28, 1960, as amended at 26
FR 7797, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 88 FR 82231, Nov. 24,
2023]

§900.102 Filing of applications for me-
diation or arbitration.

All applications for mediation or ar-
bitration, all submissions, and all cor-
respondence regarding mediation or ar-
bitration shall be addressed to the Sec-
retary, attention of the Division.

§900.103 Application for mediation.

An application for mediation by a co-
operative, shall be in writing and shall
include the following information:

(a) Names in full of the parties to the
dispute and their addresses;

(b) Description of the cooperative or-
ganization and business, including cop-
ies of the articles of incorporation or
association, by-laws, and membership
contract; information regarding the
number of shares of outstanding stock
and the approximate portion owned by
active producers; a statement of the
function performed in connection with
the collective processing, preparing,
handling, or marketing of milk or its
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products; and data relative to the dis-
tribution of membership by States, the
distribution by States of plant facili-
ties for collecting, processing, or dis-
posing of milk or its products, and the
business operations for the year last
past, including the total quantity of
milk and its products handled by the
applicant and the proportion of that
quantity that was sold in States other
than the States of production;

(c) Suggested time and place for
meeting between parties and mediator.

§900.104 Inquiry by the Administrator.

Upon receipt of an application for
mediation, the Administrator, through
such officers or employees of the Serv-
ice as he may designate, may make any
inquiry which is deemed to be nec-
essary or proper in order to determine
whether a bona fide dispute exists.

§900.105 Notification.

The Administrator, acting on behalf
of the Secretary will notify the appli-
cant as to whether he considers that
mediation will effectuate the purpose
of the act and as to whether he will
mediate.

§900.106 Assignment of mediator.

The Director of the Division shall as-
sign a mediator, from the group des-
ignated by the Administrator, to act in
such capacity.

§900.107 Meetings.

All meetings held pursuant to
§§900.103 to 900.109 shall be held with
and under the direction of the medi-
ator.

§900.108 Mediator’s report.

The mediator, upon the completion
of mediation proceedings, shall submit
to the Administrator a complete report
on such proceedings.

§900.109 Mediation agreement.

An agreement arrived at by medi-
ation shall not become effective until
approved by the Secretary, and the
Secretary will not approve an agree-
ment if there is evidence of fraud, if
there is a lack of evidence to support
the agreement, or if the agreement pro-
vides for any unfair trade practice.
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§900.110 Application for arbitration.

An application for arbitration by a
cooperative shall be in writing and
shall contain the following informa-
tion:

(a) Names in full of the parties to the
dispute and their addresses;

(b) The same information required
under §900.103(b);

(c) Concise statement of dispute to be
submitted;

(d) Originals or certified copies of all
contracts, if any, involved in the dis-
pute, and of correspondence which has
passed between the parties and of any
other documents or information relied
upon;

(e) Dates before which it is desired
that the hearing shall be had and the
award shall become effective;

(f) Suggested time and place for arbi-
tration hearing.

The applicant shall send a copy of
the application to each other party to
the dispute.

§900.111 Inquiry by the Administrator.

Upon receipt of an application for ar-
bitration, the Administrator, through
such officers or employees of the Serv-
ice as he may designate, may make any
inquiry deemed to be necessary or
proper in order to determine whether a
bona fide dispute exists, to assist the
parties in reducing the dispute to well-
defined issues, and to select an arbi-
trator who would be satisfactory to all
parties.

§900.112 Notification.

The Administrator, acting on behalf
of the Secretary, within a reasonable
time after the receipt of an applica-
tion, will notify the applicant as to
whether he will grant the application.

§900.113 Submission.

(a)(1) Within a reasonable time after
the receipt of the Administrator’s con-
sent to arbitrate, the parties to the dis-
pute shall file with the Administrator
a formal submission, which shall con-
tain the following information:

(i) Names in full of the parties;

(i1) Addresses of the parties to whom
all notifications and communications
concerning the arbitration shall be
sent;
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(iii) Description of the organization
and businesses of all parties to the dis-
pute, including sufficient information
to show that the cooperative is a bona
fide one, and that the parties are en-
gaged in activities in the current of
interstate or foreign commerce;

(iv) Concise statement of the specific
questions submitted and a brief outline
of the contentions of each party to the
dispute, and a statement as to the pe-
riod of time during which the award
shall be in effect, said period to be not
less than thirty days from the effective
date of the award;

(v) Name of arbitrator;

(vi) Time and place of arbitration, in-
cluding street address;

(vii) Stipulation by the parties that
they will produce any books, records,
and correspondence required by the ar-
bitrator as being necessary to a fair de-
termination of the dispute;

(viii) Agreement by the parties that
they will consider the award as final
and will comply therewith;

(ix) Stipulation by the parties that
arbitration is to take place under rules
and regulations issued by the Sec-
retary, and that any such rules and
regulations pertaining to mediation
and arbitration shall be considered a
part of the submission;

(x) Stipulation that a stenographic
report of the proceedings must be
made.

(2) The submission shall be signed by
each party before a notary public, and
when the signature is that of an agent
of a corporation or cooperative associa-
tion, the same shall be accompanied by
evidence of the authority to sign.

(3) A submission may be withdrawn
at any time before the award, and any
question held by the arbitrator to be a
separable question may be withdrawn
before award by agreement of all par-
ties. When any question is so with-
drawn, the parties shall file with the
arbitrator the agreement on that ques-
tion reached by the parties, showing all
the details thereof, and the arbitrator
shall include it in the record of the ar-
bitration.

(b) [Reserved]
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§900.114 Designation of arbitrator.

The Administrator, after receiving
the submission, will designate one or
more persons to act as arbitrator.

§900.115 Hearing.

(a) The arbitrator shall have full dis-
cretion to conduct the hearing in such
manner as will, in his opinion, enable
him to ascertain all the facts in the
case.

(b) Parties to the dispute may appear
in person or by duly accredited agents
and may be represented by counsel.

(c) All relevant and material evi-
dence may be presented. The arbitrator
shall not be bound by the legal rules of
evidence.

(d) The arbitrator, in the presence of
the parties, may require the production
of books and records for examination
by himself, but not for examination of
confidential information by other par-
ties to the dispute unless the party
producing the same consents to its ex-
amination by the other parties to the
dispute.

(e) No evidence offered by one party
shall be received except in the presence
of all parties unless the parties so
agree in a submission specifying the
nature of the evidence to be received.

(f) Final determination as to what
will be considered confidential infor-
mation shall be made by the arbi-
trator.

(g) The arbitrator may request the
opinions of economists, marketing spe-
cialists, statisticians, lawyers, ac-
countants, and other experts.

(h) When more than two arbitrators
are designated to hear a dispute, and
they disagree, the award of the major-
ity shall be the final award. If the arbi-
trators are evenly divided, there shall
be no award.

(i) A stenographic record of all the
proceedings during an arbitration must
be made.

§900.116 Award.

(a) An award shall be made within
ten days after the close of the hearing.

(1) The award shall be in writing and
shall cover only points of dispute
raised in the submission.

(2) The arbitrator, in making the
award, may use his own technical
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knowledge in addition to the evidence
submitted by the parties.

(3) The award shall state the period
during which it shall be in effect, said
period to be not less than thirty days
from the effective date thereof; and
said period may be extended by agree-
ment among the parties upon notifica-
tion thereof to the Administrator, un-
less or until the Administrator with-
draws his approval.

(4) The arbitrator shall sign the
award in the presence of a notary pub-
lic, or, when more than one arbitrator
is designated the arbitrator shall sign
in the presence of each other.

(5) Copies of the award shall be deliv-
ered to the parties by the Division.

(b) [Reserved]

§900.117

The award shall not become effective
until approved by the Secretary, and
the Secretary will not approve an
award if there is evidence of fraud, or
evidence of misconduct upon the part
of the arbitrator, or lack of evidence to
support the award, or if the award pro-
vides for any unfair trade practice.

Approval of award.

§900.118 Costs.

The parties jointly shall pay for the
stenographic record. A copy of the
record shall be furnished by the parties
to the arbitrator and shall be for-
warded by him to the Administrator,
ultimately to be filed in the office of
the hearing clerk. The arbitrator shall
not receive compensation for parties to
the dispute.

Subpart G—Miscellaneous
Requirements

AUTHORITY: Sec. 10, 48 Stat. 37, as amended;
7 U.S.C. 610.

§900.200 Definitions.

As used in this subpart, the terms as
defined in the Act shall apply with
equal force and effect. In addition, un-
less the context otherwise requires:

(a) The term Act means Public Act
No. 10, 73d Congress (48 Stat. 31), as
amended and as reenacted and amended
by the Agricultural Marketing Agree-
ment Act of 1937 (50 Stat. 246, 7 U.S.C.
601), as amended;
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(b) The term Department means the
United States Department of Agri-
culture;

(c) The term Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act in his stead;

(d) The term General Counsel means
the General Counsel of the Depart-
ment;

(e) The term Administrator means the
Administrator of the Agricultural Mar-
keting Service, with power to redele-
gate, or any officer or employee of the
Department to whom authority has
been delegated or may hereafter be del-
egated to act in his stead.

(f) The term mail means to transmit
either electronically or through a post-
al or other delivery system, informa-
tion or a package (e.g., letter or enve-
lope) to a recipient.

(g) The term FEDERAL REGISTER
means the publication provided for by
the Act of July 26, 1935 (49 Stat. 500),
and Acts supplementary thereto and
amendatory thereof;

(h) The term marketing agreement
means any marketing agreement or
any amendment thereto which may be
entered into pursuant to section 8b of
the Act;

(i) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the Act;

(j) The term person means any indi-
vidual, corporation, partnership, asso-
ciation, or any other business unit;

(k) The term official means the Sec-
retary, any officer, employee, or other
person employed or appointed by the
Department, and any agency or agent
appointed by the Secretary to admin-
ister a marketing agreement or a mar-
keting order, and any agent or em-
ployee of any such agency or agent;

(1) The term information means and
includes reports, books, accounts,
records, and the facts and information
contained therein and required to be
furnished to or acquired by any official
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pursuant to the provisions of any mar-
keting agreement or marketing order.

[26 FR 5907, June 28, 1960, as amended at 26
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 83 FR 27682, June 14,
2018]

§900.201 Investigation and disposition
of alleged violations.

Whenever the Administrator has rea-
son to believe that any handler has vio-
lated, or is violating, the provisions of
any marketing order, he may institute
such investigation and, after due no-
tice to such handler, conduct such
hearing in order to determine the facts
as, in his opinion, are warranted. If, in
the opinion of the Administrator and
the General Counsel, the facts devel-
oped as a result of such investigation
or hearing warrant such action, the
General Counsel shall refer the matter
to the Attorney General for appro-
priate action.

§900.202 Restrictions applicable
Committee personnel.

Members and employees of Federal
marketing order boards and commit-
tees are immune from prosecution
under the United States antitrust laws
only insofar as their conduct in admin-
istering the respective marketing order
is authorized by the Agricultural Mar-
keting Agreement Act of 1937, 7 U.S.C.
601-674, or the provisions of the respec-
tive order. Under the antitrust laws,
Committee members and employees
may not engage in any unauthorized
agreement or concerted action that un-
reasonably restrains United States do-
mestic or foreign commerce. For exam-
ple, Committee members and employ-
ees have no authority to participate,
either directly or indirectly, whether
on an informal or formal, written or
oral basis, in any bilateral or inter-
national undertaking or agreement
with any competing foreign producer
or seller or with any foreign govern-
ment, agency, or instrumentality act-
ing on behalf of competing foreign pro-
ducers or sellers to raise, fix, stabilize,
or set a floor for commodity prices, or
limit the quantity or quality of com-
modity imported into or exported from
the United States. Participation in any
such unauthorized agreement or joint
undertaking could result in prosecu-

to
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tion under the antitrust laws by the
United States Department of Justice
and/or suit by injured private persons
seeking treble damages, and could also
result in expulsion of members from
the Committee or termination of em-
ployment with the Committee.

[80 FR 45396, July 30, 2015]

§900.210 Disclosures of information.

All information in the possession of
any official which relates to the busi-
ness or property of any person, and
which was furnished by, or obtained
from, such person pursuant to the pro-
visions of any marketing agreement or
marketing order, shall be kept con-
fidential and shall not be disclosed, di-
vulged, or made public, unless other-
wise expressly provided in said mar-
keting agreement or marketing order,
or unless said person authorizes said
official, in writing, to disclose such in-
formation, except that:

(a) Such information may be dis-
closed, divulged, or made public if it
has been obtained from or furnished by
a person who is not the person to whose
business or property such information
relates or an employee of such latter
person, or if such information is other-
wise required by law to be furnished to
an official;

(b) Such information may be fur-
nished to other officials for use in the
regular course of their official duties;

(c) Such information may be com-
bined and published in the form of gen-
eral statistical studies or data in which
the identity of the person furnishing
such information or from whom it was
obtained shall not be disclosed,;

(d) Such information may be dis-
closed upon lawful demand made by the
President or by either House of Con-
gress or any committee thereof, or, if
the Secretary determines that such
disclosure is not contrary to the public
interest, such information may be dis-
closed in response to a subpena by any
court of competent jurisdiction.

(e) Such information may be offered
in evidence (whether or not it has been
obtained from or furnished by the per-
son against whom it is offered) by or on
behalf of the Secretary, the United
States, or the official who obtained it
or to whom it was furnished, in any ad-
ministrative hearing held pursuant to
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section 8c(15)(A) of the Act or in any
action, suit, or proceeding, civil or
criminal, in which the Secretary or the
United States or any such official is a
party, and:

(1) Which is instituted (i) for the pur-
pose of enforcing or restraining the
violation of any marketing agreement
or marketing order, or (ii) for the pur-
pose of collecting any penalty or for-
feiture provided for in the Act, or (iii)
for the purpose of collecting any mon-
ies due under a marketing agreement
or marketing order, or

(2) In which the validity of any mar-
keting agreement or marketing order,
or any provision of either, is chal-
lenged or involved.

(f) Such information may be fur-
nished to the duly constituted authori-
ties of any State, pursuant to a written
agreement made under authority of
section 10(i) of the Act, to the extent
that such information is relevant to
transactions within the regulatory ju-
risdiction of such authorities.

§900.211 Penalties.

Any official who shall have violated
the provisions of §900.210 by willfully
divulging, disclosing, or making public
any information acquired by or fur-
nished to or in the possession or cus-
tody of such official pursuant to the
provisions of a marketing agreement or
marketing order shall be subject to a
penalty of the amount specified at
§3.91(b)(1) (viii) of this title for each of-
fense. (The civil penalty provided in
this section is prescribed under the au-
thority contained in sec. 10(c) of the
Act (7 U.S.C. 610(c)); this provision is
not intended to supersede the provision
in section 8d(2) of the Act (7 U.S.C.
608d(2)) for criminal liability and re-
moval from office.)

[26 FR 5907, June 28, 1960, as amended at 75
FR 17560, Apr. 7, 2010; 88 FR 82231, Nov. 24,
2023]

38

7 CFR Ch. IX (1-1-25 Edition)

Subpart H—Procedure for Con-
duct of Referenda To Deter-
mine Producer Approval of
Milk Marketing Orders To Be
Made Effective Pursuant to
Agricultural Marketing Agree-
mctlant Act of 1937, as Amend-
e

AUTHORITY: Secs. 1-19, 48 Stat.
amended; 7 U.S.C. 601-674.

SOURCE: 30 FR 15412, Dec. 15, 1965, unless
otherwise noted.

§900.300 General.

Unless otherwise prescribed, the pro-
cedure contained in this subpart shall
be applicable to each producer ref-
erendum conducted for the purpose of
ascertaining whether the issuance by
the Secretary of a milk marketing
order is approved or favored, as re-
quired under the applicable provisions
of the Agricultural Marketing Agree-
ment Act of 1937, as amended (48 Stat.
31, as amended, 7 U.S.C. 601-674). The
procedure in this subpart replaces the
procedure for conducting similar
referenda (15 FR 5177) issued August 7,
1950.

31, as

§900.301 Definitions.

As used in this subpart and in all sup-
plementary instructions, forms, and
documents, unless the context or sub-
ject matter otherwise requires, the fol-
lowing terms shall have the following
meanings:

(a) Act. Act means Public Act No. 10,
73d Congress (48 Stat. 31), as amended,
and as re-enacted and amended by the
Agricultural Marketing Agreement Act
of 1937 (60 Stat. 246), as amended.

(b) Department. Department means the
United States Department of Agri-
culture.

(c) Secretary. Secretary means the Sec-
retary of Agriculture of the United
States, or any officer or employee of
the Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated,
to act in his stead.

(d) Administrator. Administrator means
the Administrator of the Agricultural
Marketing Service, with power to re-
delegate, or any officer or employee of
the Department to whom authority has
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been delegated or may hereafter be del-
egated to act in his stead.

(e) Person. Person includes any indi-
vidual, partnership, corporation, asso-
ciation, and any other business unit.

(f) Order. Order means the marketing
order (including an amendatory order)
with respect to which the Secretary
has directed that a referendum be con-
ducted.

(g) Producer. Producer means any per-
son who is a dairy farmer and who, dur-
ing the representative period, met the
requirements of the term producer as
defined in the order had such order
been in effect during the representative
period.

(h) Handler. Handler means any per-
son who, during the representative pe-
riod, met the requirements of the term
handler as defined in the order had such
order been in effect during the rep-
resentative period.

(i) Referendum agent. Referendum
agent means the person designated by
the Secretary to conduct the ref-
erendum.

(j) Representative period. Representa-
tive period means the period designated
by the Secretary pursuant to section 8c
of the Act (7 U.S.C. 608c).

(k) Cooperative association. Cooperative
association means any association of
producers that the administrator has
found to be qualified pursuant to sec-
tion 608c(12) of the Act.

[30 FR 15412, Dec. 15, 1965, as amended at 37
FR 8059, Apr. 25, 1972]

§900.302

(a) Any association of producers, not
previously determined to be a coopera-
tive association may file an applica-
tion for a determination as to whether
it is a cooperative association and thus
eligible to vote in a referendum. Such
application shall be filed with the Ad-
ministrator at least 60 days prior to
the holding of the referendum: Pro-
vided, however, That the Administrator
may permit the filing of an application
in less than 60 days when, in the opin-
ion of the Administrator, such filing
would not delay the conduct of the ref-
erendum.

(b) Within a time fixed by the ref-
erendum agent, but not later than 5
days prior to the final date for bal-
loting, each cooperative association

Associations eligible to vote.
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electing to vote shall, upon the request
of the referendum agent, furnish to
him a certified list showing the name
and address of each producer for whom
it claims the right to vote and the
plant at which such person’s milk was
received during the representative pe-
riod.

§900.303 Conduct of referendum.

The referendum shall be conducted
by mail in the manner prescribed in
this subpart. The referendum agent
may utilize such personnel or agencies
of the Department as are deemed nec-
essary by the Administrator.

§900.304 Who may vote.

(a) Bach producer shall be entitled to
only one vote and to cast one ballot in
each referendum; and no person who
may claim to be a producer shall be re-
fused a ballot. Each producer casting
more than one ballot with conflicting
votes shall thereby invalidate all bal-
lots cast by such producer in such ref-
erendum. Each ballot cast shall con-
tain a certification by the person cast-
ing the ballot that he is a producer.

(b) Except as provided in section
8c(5)(B) of the act, as amended, any co-
operative association eligible under
§900.302 may, if it elects to do so, vote
and cast one ballot for producers who
are members of, stockholders in, or
under contract with, such cooperative
association. A cooperative association
shall submit, with its ballot, a certified
copy of the resolution authorizing the
casting of the ballot. Each such cooper-
ative association entitled to vote in a
referendum casting more than one bal-
lot with conflicting votes shall thereby
invalidate all ballots cast by such
voter in such referendum.

(c) Voting by proxy or agent, or in
any manner, except by the producer or
cooperative association will not be per-
mitted; however, a producer which is
other than an individual may cast its
ballot by a person who is duly author-
ized and such ballot shall contain a
certification by such person that the
person on whose behalf the ballot is
cast is a producer.

§900.305 Duties of referendum agent.
The referendum agent shall also:
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(a) For purposes of mailing, prepare a
record of producers which will disclose
the name of each such person, his ad-
dress, the name of the handler who re-
ceived the producer’s milk during the
representative period, and the name of
the cooperative association, if any,
which claims the right to vote for the
producer. Such record may be compiled
from readily available sources, includ-
ing the following:

(1) Records of the Department;

(2) Producer records supplied by han-
dlers;

(3) Health authority records;

(4) Certifications signed by dairy
farmers who claim to be producers;

(5) Any other reliable sources of in-
formation which may be available to
the referendum agent.

(b) Apply, as a guide, the following
criteria in preparing a record of pro-
ducers:

(1) When the order requires approval
by an appropriate health authority be-
fore a person meets the definition of
producer, only those persons having
such approval and who otherwise meet
the definition may be regarded as pro-
ducers. When the definition of producer
requires the shipment of milk to a han-
dler or a plant as well as health au-
thority approval, only those persons
having such approval and whose milk
was received by a handler or at a plant
may be regarded as producers.

(2) When the order requires shipment
to a handler or to a plant, without re-
gard to health authority approval, a
person may not be regarded as a pro-
ducer, except as provided in paragraph
(b)(6) of this section, unless his name
appears on the handler’s producer
records.

(3) In the case of a producer that is
other than an individual, the business
unit shall be regarded as the producer.

(4) No person may be included in the
record more than once although he
may operate more than one farm, hold
more than one health authority ap-
proval, or appear on more than one
handler’s producer records.

(5) In the event the health authority
records are not available, are inac-
curate, or are incomplete, the appear-
ance of the producer’s name on a han-
dler’s records as an approved producer
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shall be prima facie evidence of health
authority approval.

(6) In the event any handler refuses
or fails to make his records available
to the referendum agent, a certifi-
cation signed by the producer shall be
regarded by the referendum agent as
prima facie evidence that such person
is eligible to vote.

(c) Verify the information supplied
by each cooperative association which
wishes to vote on behalf of producers,
as follows:

(1) Examine the records of the coop-
erative association for the purpose of
ascertaining whether each producer
claimed by the cooperative association
is a member of, stockholder in, or
under contract with the cooperative as-
sociation.

(2) Identify the persons ascertained
to be members of, stockholders in, or
under contract with a cooperative asso-
ciation which wishes to vote on behalf
of its producers with the names of pro-
ducers which appear on the record com-
piled pursuant to paragraph (a) of this
section.

(3) In determining whether a coopera-
tive association may vote on behalf of
a producer the following criteria shall
be used:

(i) The cooperative association may
vote for each producer who is a mem-
ber of, stockholder in, or under con-
tract with such cooperative association
on the date of the order directing that
the referendum be conducted.

(ii) The cooperative association may
cast only one ballot for all such pro-
ducers.

(iii) Whenever more than one cooper-
ative association claims the right to
vote for a producer only the coopera-
tive association which furnished evi-
dence satisfactory to the referendum
agent that such association was in fact
marketing the milk of the producer on
the date of the referendum order may
vote for such producer.

[30 FR 15412, Dec. 15, 1965, as amended at 88
FR 82231, Nov. 24, 2023]

§900.306 Notice of the referendum.

(a) The referendum agent shall at
least 5 days prior to the final date for
balloting:

(1) Mail to each cooperative associa-
tion which has elected to cast a ballot
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on behalf of its producers and to each
of all other known producers, a notice
of the referendum which will include
instructions for completing the ballot,
a statement as to the time within
which the ballot must be mailed to,
and received by, the referendum agent,
a copy of the final decision, and a bal-
lot containing a description of the
terms and conditions of the order.

(2) Give public notice of the ref-
erendum:

(i) By furnishing press releases and
other information to available media
of public information (including but
not limited to press, radio, and tele-
vision facilities) serving the area, an-
nouncing the time within which ballots
must be completed and mailed to and
received by the referendum agent, eli-
gibility requirements, where additional
information may be procured, and
other pertinent information; and

(ii) By such other means as said
agent may deem advisable.

(b) [Reserved]

§900.307 Time for voting.

There shall be no voting except with-
in the time specified by the referendum
agent as stated in the notice of the ref-
erendum.

§900.308 Tabulation of ballots.

(a) General. The referendum agent
shall verify the information supplied
with each ballot. If he ascertains that
the person who cast the ballot was eli-
gible to do so, that the ballot is com-
plete and was mailed and received
within the prescribed time, the ballot
shall be eligible to be counted. If the
referendum agent ascertains that the
person who cast the ballot was not eli-
gible to do so, or if the producer who
cast the ballot was a member of, stock-
holder in, or under contract with a co-
operative association which cast a
valid ballot, or if the ballot is not com-
pleted or cast in accordance with in-
structions, or if the ballot was not
mailed to or received by the ref-
erendum agent within the prescribed
time, the ballot shall be marked ‘‘dis-
qualified” with a notation on the bal-
lot as to the reason for the disquali-
fication. The total number of ballots
cast, including the disqualified ballots,
shall be ascertained. The number of eli-
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gible ballots cast approving and the
number of eligible ballots cast dis-
approving the issuance of the order
shall also be ascertained. The ballots
marked ‘‘disqualified”’ shall not be con-
sidered as approving or disapproving
the issuance of the order, and the per-
sons who cast such ballots shall not be
regarded as participating in the ref-
erendum.

(b) Individual-handler pool provisions.
Whenever separate approval of the
pooling provisions of the order is re-
quired by section 608c(5)(B)(i) of the
act, any ballot which approves the
issuance of the order and disapproves
the pooling provisions, or approves the
pooling provisions and disapproves the
issuance of the order, shall be disquali-
fied; and the referendum agent shall
mark the ballot accordingly.

(c) Record of results of the referendum.
The referendum agent shall notify the
Administrator of the number of eligi-
ble ballots cast, the count of the votes,
the number of disqualified ballots and
the number of producers who were eli-
gible to cast ballots. The referendum
agent shall seal the ballots, including
those marked ‘‘disqualified”’, the list of
eligible voters and tabulation of bal-
lots, and shall transmit to the Admin-
istrator a complete detailed report of
all action taken in connection with the
referendum together with all the bal-
lots cast and all other information fur-
nished to or compiled by the ref-
erendum agent.

(d) Announcement of the results of the
referendum. Announcement of the re-
sults of the referendum will be made
only at the direction of the Secretary.
The referendum agent, or others who
assist in the referendum, shall not dis-
close the results of the referendum or
the total number of ballots cast.

§900.309 Confidential information.

The ballots cast, the identity of any
person who voted, or the manner in
which any person voted and all infor-
mation furnished to, compiled by, or in
the possession of the referendum agent,
shall be regarded as confidential.

§900.310 Supplementary instructions.

The Administrator is authorized to
issue instructions and to prescribe
forms and ballots, not inconsistent
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with the provisions of this subpart, to
govern the conduct of referenda by ref-
erendum agents.

§900.311 Submittals or requests.

Interested persons may secure infor-
mation or make submittals or requests
to the Administrator with respect to
the provisions contained in this sub-
part.

Subpart |I—Procedure for Deter-
mining the Qualification of
Cooperative Milk Marketing
Associations

AUTHORITY: Secs. 1-19, 48 Stat.

amended; 7 U.S.C. 601-674.

SOURCE: 32 FR 9821, July 6, 1967, unless oth-
erwise noted.

31, as

§900.350 General statement.

Cooperative marketing associations
apply for qualification by the Sec-
retary under the Federal milk order
program for certain privileges and ex-
emptions. These privileges and exemp-
tions are expressed in the Agricultural
Marketing Agreement Act of 1937 (50
Stat. 246) as amended, and the milk
marketing orders issued pursuant to
its provisions.

§900.351 Applications
tion.

Any association of producers may
apply for determinations as to whether
it is a qualified cooperative association
with authority to represent producers
in order referendums; has authoriza-
tion to collect payment from handlers
for members’ milk; and is rendering
specified marketing services to pro-
ducers. Applicant associations should
supply information for these deter-
minations, using as a guide Application
Form DA-25. The application form may
be obtained from the Dairy Division,
Agricultural Marketing Service,
United States Department of Agri-
culture, Washington, DC 20250. Deter-
minations required of the Secretary of
Agriculture, or the Administrator of
the Agricultural Marketing Service, by
delegation are made by the Director of
the Dairy Division. Once issued they
are valid until amended, suspended or
terminated.

for qualifica-
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§900.352 Confidential information.

The documents and other informa-
tion submitted by an applicant associa-
tion and otherwise obtained by inves-
tigation, examination of books, docu-
ments, papers, records, files and facili-
ties, and in reports filed subsequent to
initial determinations of qualification,
shall be regarded as confidential and
shall be governed by §900.210.

§900.353 Qualification standards.

Statutory requirements for qualifica-
tion of cooperative associations are
provided in subsections (56) and (12) of
section 608c of the Agricultural Mar-
keting Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.). The asso-
ciation must: (a) Be a cooperative mar-
keting association of producers, quali-
fied under the provisions of the Act of
Congress of February 18, 1922, as
amended, known as the ‘‘Capper-Vol-
stead Act,” (7 U.S.C. 291, 292); (b) have
its entire organization and all of its ac-
tivities under the control of its mem-
bers; (¢c) have full authority in the sale
of its members’ milk; and (d) be en-
gaged in making collective sales or
marketing of milk or milk products for
the producers thereof. Qualification for
exemption from deductions for mar-
keting service payments under specific
marketing orders and payment for
milk of members under specific orders
shall be determined in accordance with
the terms of the respective marketing
orders.

[32 FR 9821, July 6, 1967, as amended at 88 FR
82231, Nov. 24, 2023]

§900.354 Inspection and investigation.

The Secretary of Agriculture, or his
duly authorized representative, shall
have the right, at any time after an ap-
plication is received, to examine all
books, documents, papers, records, files
and facilities of the association, to
verify any of the information sub-
mitted and to procure such other infor-
mation as may be required to deter-
mine whether the association is quali-
fied in accordance with its application.

§900.355 Annual reporting.

Determinations of qualification for
privileges and exemptions are subject
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to amendment, termination or suspen-
sion if the association does not cur-
rently meet the qualification stand-
ards. An association found to be quali-
fied pursuant to the Act is required to
file an annual report after its annual
meeting has been held following the
close of its fiscal year. Form DA-24 is
used for this purpose. The report form
is available at the Dairy Division, Ag-
ricultural Marketing Service, U.S. De-
partment of Agriculture, Washington,
DC 20250. The association is required to
file a copy of its report with the Dairy
Division at Washington and with the
market administrator of each order
under which it operates.

§900.356 Listing of qualified associa-
tions.

A copy of each determination of qual-
ification is furnished to the respective
association. Copies are also filed in the
Dairy Division, Agricultural Marketing
Service, and with the Hearing Clerk,
Office of the Secretary, U.S. Depart-
ment of Agriculture, Washington, DC
20250, where they are available for pub-
lic inspection. A list of qualified asso-
ciations engaged in marketing milk
under a particular milk marketing
order is maintained at the office of the
market administrator of the order.

§900.357 Denial of application; suspen-
sion or revocation of determination
of qualification.

Any cooperative association whose
application has been wholly or par-
tially denied, or whose determination
of qualification has been wholly or
partly revoked or suspended, may peti-
tion the Secretary for a review of such
action. Such petition shall state facts
relevant to the matter for which re-
view is sought. After due notice to such
cooperative association, the Director
of the Dairy Division, or in his absence
the Acting Director, shall hold, in the
manner hereinafter specified, an infor-
mal hearing.

(a) Notice. Notice shall be given in
writing and shall be mailed to the last
known address of the association, or of
an officer thereof, at least 3 days before
the date set for a hearing. Such notice
shall contain: A statement of the time
and place of the hearing, said place to
be as convenient to the association as
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can reasonably be arranged, and may
contain a statement of the reason for
calling the hearing and the nature of
the questions upon which evidence is
desired or upon which argument may
be presented.

(b) Parties. Hearings are not to be
public and are to be attended only by
representatives of the association and
of the Government, and such other per-
sons as either the association or the
Government desires to have appear for
purposes of submitting information or
as counsel.

(c) Conduct of hearing. The Director
or Acting Director of the Dairy Divi-
sion, or a person designated by him,
shall preside at the hearing. The hear-
ing shall be conducted in such manner
as will be most conducive to the proper
disposition of the matter. Written
statements or briefs may be filed by
the association within the time speci-
fied by the presiding officer.

(d) Preliminary report. The presiding
officer shall prepare a preliminary re-
port setting forth a recommendation as
to what action shall be taken and the
basis for such action. A copy of said re-
port shall be served upon the associa-
tion by mail or in person. The associa-
tion may file exceptions to said report
within 10 days after service thereof.

(e) Final report. After due consider-
ation of all the facts and the excep-
tions, if any, the Director of the Dairy
Division shall issue a final report set-
ting forth the action to be taken and
the basis for such action.

Subpart J—Procedure for the Con-
duct of Referenda in Connec-
tion With Marketing Orders for
Fruits, Vegetables, and Nuts
Pursuant to the Agricultural
Marketing Agreement Act of
1937, as Amended

AUTHORITY: Secs. 1-19, 48 Stat.

amended; 7 U.S.C. 601-674.

SOURCE: 30 FR 15414, Dec. 15, 1965, unless
otherwise noted.

§900.400 General.

Referenda for the purpose of
ascertaining whether the issuance by
the Secretary of Agriculture of a mar-
keting order to regulate the handling

31, as
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of any fruit, vegetable, or nut, or prod-
uct thereof, or the continuance or ter-
mination of such an order, is approved
or favored by producers or processors
shall, unless supplemented or modified
by the Secretary, be conducted in ac-
cordance with this subpart.

§900.401 Definitions.

(a) Act means Public Act No. 10, 73d
Congress (48 Stat. 31), as amended, and
as reenacted and amended by the Agri-
cultural Marketing Agreement Act of
1937 (60 Stat. 246), as amended (7 U.S.C.
601-674).

(b) Secretary means the Secretary of
Agriculture of the United States, or
any officer or employee of the Depart-
ment to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead; and Department means
the United States Department of Agri-
culture.

(c) Administrator means the Adminis-
trator of the Agricultural Marketing
Service, with power to redelegate, or
any officer or employee of the Depart-
ment to whom authority has been dele-
gated or may hereafter be delegated to
act in his stead.

(d) Order means the marketing order
(including an amendatory order) with
respect to which the Secretary has di-
rected that a referendum be conducted.

(e) Referendum agent means the indi-
vidual or individuals designated by the
Secretary to conduct the referendum.

(f) Representative period means the pe-
riod designated by the Secretary pursu-
ant to section 8c of the act (7 U.S.C.
608c).

(g) Person means any individual,
partnership, corporation, association,
or other business unit. For the purpose
of this definition, the term parinership
includes (1) a husband and wife who
have title to, or leasehold interest in,
land as tenants in common, joint ten-
ants, tenants by the entirety, or, under
community property laws, as commu-
nity property, and (2) so-called joint
ventures, wherein one or more parties
to the agreement, informal or other-
wise, contributed capital and others
contribute labor, management, equip-
ment, or other services, or any vari-
ation of such contributions by two or
more parties, so that it results in the
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growing of the commodity for market
and the authority to transfer title to
the commodity so produced.

(h) Producer means any person de-
fined as a producer in the order who: (1)
Owns and farms land, resulting in his
ownership of the commodity produced
thereon; (2) Rents and farms land, re-
sulting in his ownership of all or a por-
tion of the commodity produced there-
on; or (3) Owns land which he does not
farm and, as rental for such land, ob-
tains the ownership of a portion of the
commodity produced thereon. Owner-
ship of, or leasehold interest in, land
and the acquisition, in any manner
other than as hereinbefore set forth, of
legal title to the commodity grown
thereon shall not be deemed to result
in such owners or lessees becoming pro-
ducers.

[30 FR 15414, Dec. 15, 1965, as amended at 37
FR 8059, Apr. 25, 1972]

§900.402

(a) Each person who is a producer, as
defined in this subpart, at the time of
the referendum and who also was a pro-
ducer during the representative period,
shall be entitled to only one vote in the
referendum, except that: (1) In a land-
lord-tenant relationship, where in each
of the parties is a producer, each such
producer shall be entitled to one vote
in the referendum; and (2) a coopera-
tive association of producers, bona fide
engaged in marketing the commodity
or product thereof proposed to be regu-
lated, or in rendering services for or
advancing the interest of the producers
of such commodity or product, may, if
it elects to do so, vote, both by number
and total volume, for the producers
who are members of, stockholders in,
or under contract with such associa-
tion.

(b) Whenever, as required by the act,
processors vote on the issuance of an
order, each processor who is engaged in
canning or freezing within the produc-
tion area of the commodity covered by
the order shall be entitled to vote in
the referendum the quantity of such
commodity canned or frozen within the
production area for market by him dur-
ing the representative period deter-
mined by the Secretary.

Voting.
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(c) Proxy voting is not authorized
but an officer or employee of a cor-
porate producer, processor or coopera-
tive association, or an administrator,
executor or trustee of a producing es-
tate may cast a ballot on behalf of such
producer, processor, estate, or coopera-
tive association. Any individual so vot-
ing in a referendum shall certify that
he is an officer or employee of the pro-
ducer, processor, or cooperative asso-
ciation, or an administrator, executor,
or trustee of a producing estate, and
that he has the authority to take such
action. Upon request of the referendum
agent, the individual shall submit ade-
quate evidence of such authority.

(d) Each producer, cooperative asso-
ciation of producers, and processor en-
titled to vote in a referendum shall be
entitled to cast one ballot in the ref-
erendum. Each producer, cooperative
association of producers, and processor
casting more than one ballot with con-
flicting votes shall thereby invalidate
all ballots cast by such producer, coop-
erative association of producers, or
processor in such referendum.

§900.403 Instructions.

The referendum agent shall conduct
the referendum, in the manner herein
provided, under supervision of the Ad-
ministrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions here-
of, to govern the procedure to be fol-
lowed by the referendum agent. Such
agent shall:

(a) Determine the time of commence-
ment and termination of the period of
the referendum, and the time prior to
which all ballots must be cast.

(b) Determine whether ballots may
be cast by mail, at polling places, at
meetings of producers or processors, or
by any combination of the foregoing.

(c) Provide ballots and related mate-
rial to be used in the referendum. Bal-
lot material shall provide for recording
essential information for ascertaining:

(1) Whether the person voting, or on
whose behalf the vote is cast, is an eli-
gible voter, and

(2) The total volume (i) produced for
market during the representative pe-
riod, or (ii) canned or frozen for market
during the representative period.
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(d) Give reasonable advance notice of
the referendum (1) by utilizing without
advertising expense available media of
public information (including, but not
being limited to, press and radio facili-
ties) serving the production area, an-
nouncing the dates, places, or methods
of voting, eligibility requirements, and
other pertinent information, and (2) by
such other means as said agent may
deem advisable.

(e) Make available to producers and
the aforesaid cooperative associations
which indicate to the agent their in-
tentions to vote, and to processors
when required, instructions on voting,
appropriate ballot and certification
forms, and, except in the case of a ref-
erendum on the termination or con-
tinuance of an order, the text of the
proposed order and a summary of its
terms and conditions: Provided, That
no person who claims to be qualified to
vote shall be refused a ballot.

(f) If ballots are to be cast by mail,
cause all the material specified in
paragraph (e) of this section to be
mailed to each producer (and processor
when required) whose name and ad-
dress is known to the referendum
agent.

(g) If ballots are to be cast at polling
places or meetings, determine the nec-
essary number of polling or meeting
places, designate them, announce the
time of each meeting or the hours dur-
ing which each polling place will be
open, provide the material specified in
paragraph (e) of this section, and pro-
vide for appropriate custody of ballot
forms and delivery to the referendum
agent of ballots cast.

(h) At the conclusion of the ref-
erendum, canvass the ballots, tabulate
the results, and, except as otherwise di-
rected, report the outcome to the Ad-
ministrator and promptly thereafter
submit the following:

(1) All ballots received by the agent
and appointees, together with a certifi-
cate to the effect that the ballots for-
warded are all of the ballots cast and
received by such persons during the
referendum period;

(2) A list of all challenged ballots
deemed to be invalid; and
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(3) A tabulation of the results of the
referendum and a report thereon, in-
cluding a detailed statement explain-
ing the method used in giving publicity
to the referendum and showing other
information pertinent to the manner in
which the referendum was conducted.

§900.404 Subagents.

The referendum agent may appoint
any person or persons deemed nec-
essary or desirable to assist said agent
in performing his functions hereunder.
Each person so appointed may be au-
thorized by said agent to perform, in
accordance with the requirements
herein set forth, any or all of the fol-
lowing functions (which, in the absence
of such appointment, shall be per-
formed by said agent):

(a) Give public notice of the ref-
erendum in the manner specified here-
in;

(b) Preside at a meeting where bal-
lots are to be cast or as poll officer at
a polling place;

(c) Distribute ballots and the afore-
said texts to producers (and to proc-
essors when required) and receive any
ballots which are cast; and

(d) Record the name and address of
each person receiving a ballot from, or
casting a ballot with, said subagent
and inquire into the eligibility of such
person to vote in the referendum.

§900.405 Ballots.

The referendum agent and his ap-
pointees shall accept all ballots cast;
but, should they, or any of them, deem
that a ballot should be challenged for
any reason, said agent or appointee
shall endorse above his signature, on
said ballot, a statement to the effect
that such ballot was challenged, by
whom challenged, the reasons therefor,
the results of any investigations made
with respect thereto, and the disposi-
tion thereof. Invalid ballots shall not
be counted.

§900.406 Referendum report.

Except as otherwise directed, the Ad-
ministrator shall prepare and submit
to the Secretary a report on results of
the referendum, the manner in which it
was conducted, the extent and kind of
public notice given, and other informa-
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tion pertinent to analysis of the ref-
erendum and its results.

§900.407 Confidential information.

All ballots cast and the contents
thereof (whether or not relating to the
identity of any person who voted or the
manner in which any person voted) and
all information furnished to, compiled
by, or in possession of, the referendum
agent shall be treated as confidential.

Subpart K—Public Information

AUTHORITY: 5 U.S.C. 301, 552.

AVAILABILITY OF PROGRAM INFORMA-
TION, STAFF MANUALS AND INSTRUC-
TIONS, AND RELATED MATERIAL

§900.500 General.

This subpart is issued in accordance
with the regulations of the Secretary
of Agriculture in part 1, subpart A, of
subtitle A of this title (7 CFR 1.1
through 1.16), and appendix A thereto,
implementing the Freedom of Informa-
tion Act (b U.S.C. 552). The Secretary’s
regulations, as implemented by the
regulations of this subpart, govern the
availability of records of AMS to the
public.

[40 FR 20267, May 9, 1975]

§9OQ.501 Public inspection and copy-
ing.

(a) Facilities for public inspection
and copying of the indexes and mate-
rials required to be made available
under §1.2(a) of this title will be pro-
vided by AMS during normal informa-
tion should be made to the Freedom of
Information Act Officer at the fol-
lowing address:

Freedom of Information Act Officer, Agricul-
tural Marketing Service, United States De-
partment of Agriculture, Washington, DC
20250.

(b) Copies of such material may be
obtained in person or by mail. Applica-
ble fees for copies will be charged in ac-
cordance with the regulations pre-
scribed by the Director, Office of Oper-
ations and Finance, USDA.

[44 FR 39151, July 5, 1979]
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§900.502 Indexes.

Pursuant to the regulations in §1.4(b)
of this title, AMS will maintain and
make available for public inspection
and copying current indexes of all ma-
terial required to be made available in
§1.2(a) of this title. Notice is hereby
given that publication of these indexes
is unnecessary and impractical, since
the material is voluminous and does
not change often enough to justify the
expense of publication.

[44 FR 39151, July 5, 1979]

§900.503 Request for records.

(a) Requests for records under 5
U.S.C. 552(a)(3) shall be made in accord-
ance with §1.3(a) of this title. Author-
ity to make determinations regarding
initial requests in accordance with
§1.4(c) of this title is delegated to the
Freedom of Information Act Officer of
AMS. Requests should be submitted to
the FOIA Officer at the following ad-
dress:

Freedom of Information Act Officer (FOIA
Request). Agricultural Marketing Service,
United States Department of Agriculture,
Washington, DC 20250.

(b) The request shall identify each
record with reasonable specificity as
prescribed in §1.3 of this title.

(c) The FOIA Officer is authorized to
receive requests and to exercise the au-
thority to

(1) Make determinations to grant re-
quests or deny initial requests,

(2) Extend the administrative dead-
line,

(3) Make discretionary release of ex-
empt records, and

(4) Make determinations regarding
charges pursuant to the fee schedule.

[44 FR 39151, July 5, 1979, as amended at 88
FR 82231, Nov. 24, 2023]

§900.504 Appeals.

Any person whose request under
§900.503 above is denied shall have the
right to appeal such denial in accord-
ance with §1.3(e) of this title. Appeals
shall be addressed to the Adminis-
trator, Agricultural Marketing Serv-
ice, U.S. Department of Agriculture,
Washington, DC 20250.

[40 FR 20267, May 9, 1975]
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Subpart L—Information Collection

AUTHORITY: 44 U.S.C. Ch. 35.

§900.600 General.

This subpart shall contain such re-
quirements as pertain to the informa-
tion collection provisions under the
Paperwork Reduction Act of 1995.

[63 FR 10492, Mar. 4, 1998]

§900.601 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

(a) Purpose. This section collects and
displays the control numbers assigned
to information collection requirements
by the Office of Management and Budg-
et contained in 7 CFR parts 905 through
998 under the Paperwork Reduction Act
of 1995.

(b) Display.

TABLE 1 TO PARAGRAPH (b)

Current
7 CFR part, where identified and described OMBNcontroI
0.

905, Florida Citrus .........oceeviveeeeeiiieee e eeeineens 0581-0189
906, Texas CitruS ..........cccovrrriiiciiiiiiiiceene 0581-0189
915, Florida Avocados . 0581-0189
920, California Kiwifruit .... 0581-0189
922, Washington Apricots ....... 0581-0189
923, Washington Sweet Cherries 0581-0189
925, California Desert Grapes ..... 0581-0189
927, Oregon & Washington Pears .. 0581-0189
929, Cranberries .......ccccccceuueee. 0581-0189
930, Tart Cherries ... 0581-0177
932, California Olives .................. 0581-0178
945, Idaho-Eastern Oregon Potatoes . 0581-0178
948, Colorado Potatoes ............... 0581-0178
955, Vidalia Onions ..... 0581-0178
956, Walla Walla Onions ..... 0581-0178
958, Idaho-Eastern Oregon Onions 0581-0178
959, South Texas Onions ............ 0581-0178
966, Florida Tomatoes ... 0581-0178
981, California Almonds .......... 0581-0178
981, California Almond Salmonella . 0581-0242
982, Oregon & Washington Hazelnuts 0581-0178
983, Pistachios 0581-0215
984, California Walnuts ... 0581-0178
985, Far West Spearmint Ol ...........cccovveeurennne 0581-0178
986, Pecans .......cccccceeens 0581-0291
987, California Dates ...........cccccecveviviiiviininnnnnne 0581-0178
989, California RaisiNS ..........cccccciviiiiiiiiiciiins 0581-0178
990, Domestic Hemp ....... 0581-0318
993, California Dried Prunes ............ccccoccceeeene 0581-0178

[63 FR 10492, Mar. 4, 1998, as amended at 88
FR 82231, Nov. 24, 2023]
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Subpart M—Assessment of
Exemptions

§900.700 Exemption from assessments.

(a) This section specifies criteria for
identifying persons eligible to obtain
an exemption from the portion of the
assessment used to fund marketing
promotion activities under a mar-
keting order and the procedures for ap-
plying for such an exemption under 7
CFR parts 905, 906, 915, 922, 923, 925, 927,
929, 930, 932, 948, 955, 956, 958, 959, 966,
981, 982, 984, 985, 987, 989, 993, and such
other parts (included in 7 CFR parts 905
through 998) covering marketing orders
for fruits, vegetables, and specialty
crops as may be established or amend-
ed to include market promotion. For
the purposes of this section, the term
‘“‘assessment period” means fiscal pe-
riod, fiscal year, crop year, or mar-
keting year as defined under these
parts; the term ‘marketing pro-
motion” means marketing research
and development projects or marketing
promotion, including paid advertising
designed to assist, improve, or promote
the marketing, distribution, or con-
sumption of the applicable commodity.

(b) A handler who operates under an
approved National Organic Program (7
CFR part 205) (NOP) organic handling
system plan and is subject to assess-
ments under a part or parts specified in
paragraph (a) of this section may be ex-
empt from the portion of the assess-
ment applicable to marketing pro-
motion, including paid advertising,
provided that:

(1) Only agricultural commodities
certified as ‘‘organic’ or ‘100 percent
organic’’ (as defined in the NOP) are el-
igible for exemption;

(2) The exemption shall apply to all
certified ‘‘organic’ or ‘100 percent or-
ganic” (as defined in the NOP) products
of a handler regardless of whether the
agricultural commodity subject to the
exemption is handled by a person that
also handles conventional or non-
organic agricultural products of the
same agricultural commodity as that
for which the exemption is claimed;

(3) The handler maintains a valid cer-
tificate of organic operation as issued
under the Organic Foods Production
Act of 1990 (7 U.S.C. 6501-6522)(OFPA)
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and the NOP regulations issued under
OFPA (7 CFR part 205);

(4) Any handler so exempted shall
continue to be obligated to pay assess-
ments under such part or parts speci-
fied that are associated with any agri-
cultural products that do not qualify
for an exemption under this section;
and

(6) For exempted products, any han-
dler so exempted shall be obligated to
pay the portion of the assessment asso-
ciated with the other authorized activi-
ties under such part or parts other
than marketing promotion, including
paid advertising.

(c) Assessment exemption application.
(1) To be exempt from paying assess-
ments for these purposes under a part
or parts listed in paragraph (a) of this
section, the handler shall submit an
application to the board or committee
established under the applicable part
or parts prior to or during the assess-
ment period. This application, Form
SC-649, ‘‘Certified Organic Handler Ap-
plication for Exemption from Market
Promotion Assessments Paid Under
Federal Marketing Orders,” shall in-
clude:

(i) The date, applicable committee or
board, and Federal marketing order
number;

(ii) The applicant’s full name, com-
pany name, address, telephone and fax
numbers, and email address;

(iii) Certification that the applicant
maintains a valid certificate of organic
operation under the OFPA and the
NOP;

(iv) Certification that the applicant
handles or markets organic products
eligible to be labeled ‘‘organic’ or ‘100
percent organic’ under the NOP;

(v) Certification that the applicant is
otherwise subject to assessments under
the Federal marketing order program
for which the exemption is requested;

(vi) The number of organic certified
producers for whom they handle or
market product (including the appli-
cant);

(vii) A requirement that the appli-
cant attach a copy of their certificate
of organic operation and all applicable
producer certificates of organic oper-
ation issued by a USDA-accredited cer-
tifying agent under the OFPA and the
NOP;
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(viii) Certification, as evidenced by
signature and date, that all informa-
tion provided by the applicant is true;
and

(ix) Such other information as the
committee or board may require, with
the approval of the Secretary.

(2) The handler shall file the applica-
tion with the committee or board,
prior to or during the applicable assess-
ment period, and annually thereafter,
as long as the handler continues to be
eligible for the exemption. If the per-
son complies with the requirements of
this section and is eligible for an as-
sessment exemption, the committee or
board will approve the exemption re-
quest and provide written notification
of such to the applicant within 30 days.
If the application is disapproved, the
committee or board will provide writ-
ten notification of the reason(s) for
such disapproval within the same time-
frame.

(3) The exemption will apply at the
beginning of the next assessable period
following notification of approval of
the assessment exemption, in writing,
by the committee or board.

(d) Assessment exemption calculation.
(1) The applicable assessment rate for
any handler approved for an exemption
shall be computed by dividing the com-
mittee’s or board’s estimated non-mar-
keting promotion expenditures by the
committee’s or board’s estimated total
expenditures approved by the Sec-
retary and applying that percentage to
the assessment rate applicable to all
persons for the assessment period. The
modified assessment rate shall then be
applied to the quantity of certified
‘“‘organic’” or ‘100 percent organic”
products handled under an approved or-
ganic assessment exemption as pro-
vided in paragraph (c)(2) of this sec-
tion. Products handled not subject to
an approved organic assessment exemp-
tion shall be assessed at the assess-
ment rate applicable to all persons for
the assessment period. The commit-
tee’s or board’s estimated non-mar-
keting promotion expenditures shall
exclude the direct costs of marketing
promotion and the portion of commit-
tee’s or board’s administrative and
overhead costs (e.g., salaries, supplies,
printing, equipment, rent, contractual
expenses, and other applicable costs) to
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support and administer the marketing
promotion activities.

(2) If a committee or board does not
plan to conduct any market promotion
activities in a fiscal year, the com-
mittee or board may submit a certifi-
cation to that effect to the Secretary,
and as long as no assessments for such
fiscal year are used for marketing pro-
motion projects, or the administration
of projects are funded by a previous fis-
cal period’s assessments, the com-
mittee or board may assess all han-
dlers, regardless of their organic sta-
tus, the full assessment rate applicable
to the assessment period.

(3) For each assessment period, the
Secretary shall review the portion of
the assessment rate applicable to mar-
keting promotion for persons eligible
for an exemption and, if appropriate,
approve the assessment rate.

(4) When the requirements of this
section for exemption no longer apply
to a handler, the handler shall inform
the committee or board within 30 days
and pay the full assessment on all re-
maining assessable product for all com-
mittee or board assessments from the
date the handler no longer is eligible to
the end of the assessment period.

(5) Within 30 days following the appli-
cable assessment period, the com-
mittee or board shall re-compute the
applicable assessment rate for handlers
exempt under this section based on the
actual expenditures incurred during
the applicable assessment period. The
Secretary shall review, and if appro-
priate, approve any change in the por-
tion of the assessment rate for market
promotion applicable to exempt han-
dlers, and authorize adjustments for
any overpayments or collection of un-
derpayments.

[80 FR 82020, Dec. 31, 2015, as amended at 88
FR 82232, Nov. 24, 2023]

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND PUMMELOS
GROWN IN FLORIDA

Subpart A—Order Regulating Handling

DEFINITIONS

Sec.

905.1 Secretary.
905.2 Act.

905.3 Person.
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