AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§§765.407-765.450

(iii) The persons with whom the loan
will be continued can demonstrate the
ability to repay all of the existing and
proposed debt obligations.

[72 FR 63309, Nov. 8, 2007, as amended at 85
FR 36693, June 17, 2020]

§§765.407-765.450 [Reserved]

Subpart J—Deceased Borrowers

§765.451 Continuation of FLP debt
and transfer of security.

(a) Individuals who are liable. Fol-
lowing the death of a borrower, the
Agency will continue the loan with any
individual who is liable for the indebt-
edness provided that the individual
complies with the obligations of the
loan and security instruments.

(b) Individuals who are not liable. The
Agency will continue the loan with a
person who is not liable for the indebt-
edness in accordance with subpart I of
this part.

§765.452 Borrowers with Non-program
loans.

(a) Loan continuation. (1) The Agency
will continue the loan with a jointly
liable borrower if the remaining bor-
rower continues to pay the deceased
borrower’s loan in accordance with the
loan and security instruments.

(2) The Agency may continue the
loan with an individual who inherits
title to the property and is not liable
for the indebtedness provided the indi-
vidual makes payments as scheduled
and fulfills all other responsibilities of
the borrower according to the loan and
security instruments.

(b) Loan assumption. A deceased bor-
rower’s loan may be assumed by an in-
dividual not liable for the indebtedness
in accordance with subpart I of this
part.

(¢) Loan discontinuation. (1) The
Agency will not continue a loan for
any subsequent transfer of title by the
heirs, or sale of interests between heirs
to consolidate title; and

(2) The Agency treats any subsequent
transfer of title as a sale subject to re-
quirements listed in subpart I of this
part.

7 CFR Ch. VII (1-1-24 Edition)
§§765.453-765.500 [Reserved]

Subpart K—Exception Authority

§765.501 Agency exception authority.

On an individual case basis, the
Agency may consider granting an ex-
ception to any regulatory requirement
or policy of this part if:

(a) The exception is not inconsistent
with the authorizing statute or other
applicable law; and

(b) The Agency’s financial interest
would be adversely affected by acting
in accordance with published regula-
tions or policies and granting the ex-
ception would resolve or eliminate the
adverse effect upon the Agency’s finan-
cial interest.

PART 766—DIRECT LOAN
SERVICING—SPECIAL

Subpart A—Overview

Sec.

766.1 Introduction.

766.2 Abbreviations and definitions.
766.3-766.50 [Reserved]

Subpart B—Disaster Set-Aside

766.51 General.

766.52 Eligibility.

766.563 Disaster Set-Aside amount limita-
tions.

766.54 Borrower application requirements.

766.55 Eligibility determination.

766.56 Security requirements.

766.57 Borrower acceptance of Disaster Set-
Aside.

766.568 Installment to be set aside.

766.59 Payments toward set-aside install-
ments.

766.60 Canceling a Disaster Set-Aside.

766.61 Reversal of a Disaster Set-Aside.

766.62-766.100 [Reserved]

Subpart C—Loan Servicing Programs

766.101 Initial Agency notification to bor-
rower of loan servicing programs.

766.102 Borrower application requirements.

766.103 Borrower does not respond or does
not submit a complete application.

766.104 Borrower eligibility requirements.

766.106 Agency consideration of servicing
requests.

766.106 Agency notification of decision re-
garding a complete application.

766.107 Consolidation and rescheduling.

766.108 Reamortization.

766.109 Deferral.

766.110 Conservation Contract.

324



Farm Service Agency, USDA

766.111 Writedown.

766.112 Additional security for restructured
loans.

766.113 Buyout of loan at current market
value.

766.114 State-certified mediation and vol-
untary meeting of creditors.

766.115 Challenging the Agency appraisal.

766.116-766.150 [Reserved]

APPENDIX A TO SUBPART C OF PART 766—
FSA-2510, NOTICE OF AVAILABILITY OF
LOAN SERVICING TO BORROWERS WHO ARE
90 DAYS PAST DUE

APPENDIX B TO SUBPART C OF PART 766—
FSA-2510-IA, NOTICE OF AVAILABILITY OF
LOAN SERVICING TO BORROWERS WHO ARE
90 DAYS PAST DUE (FOr USE IN Iowa
ONLY)

Subpart D—Homestead Protection Program

766.151 Applying for Homestead Protection.

766.152 Eligibility.

766.1563 Homestead
ability.

766.154 Homestead Protection leases.

766.155 Conflict with State law.

766.156-766.200 [Reserved]

Protection  transfer-

Subpart E—Servicing Shared Appreciation
Agreements and Net Recovery Buyout
Agreements

766.201 Shared Appreciation Agreement.

766.202 Determining the shared appreciation
due.

766.203 Payment of recapture.

766.204 Amortization of recapture.

766.206 Shared Appreciation
Agreement rates and terms.

766.206 Net Recovery Buyout Recapture
Agreement.

766.207-766.250 [Reserved]

Payment

Subpart F—Unauthorized Assistance

766.251 Repayment of unauthorized assist-
ance.

766.252 Unauthorized assistance resulting
from submission of false information.
766.263 Unauthorized assistance resulting

from submission of inaccurate informa-
tion by borrower or Agency error.
766.254-766.300 [Reserved]

Subpart G—Loan Servicing For Borrowers in
Bankruptcy

766.301 Notifying borrower in bankruptcy of
loan servicing.

766.302 Loan servicing application require-
ments for borrowers in bankruptcy.

766.303 Processing loan servicing requests
from borrowers in bankruptcy.

766.304-766.350 [Reserved]

§766.1

Subpart H—Loan Liquidation

766.351 Liquidation.

766.352 Voluntary sale of real property and
chattel.

766.353 Voluntary conveyance of real prop-
erty.

766.354 Voluntary conveyance of chattel.

766.356 Acceleration of loans.

766.336 Acceleration of loans to American
Indian borrowers.

766.357 Involuntary liquidation of real prop-
erty and chattel.

766.358 Acceleration and foreclosure mora-
torium.

766.359-766.400 [Reserved]

Subpart |I—Exception Authority

766.401 Agency exception authority.

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989, and
1981d(c).

SOURCE: 72 FR 63316, Nov. 8, 2007, unless
otherwise noted.

Subpart A—Overview

§766.1 Introduction.

(a) This part describes the Agency’s
servicing policies for direct loan bor-
rowers who:

(1) Are financially distressed;

(2) Are delinquent in paying direct
loans or otherwise in default;

(3) Have received unauthorized assist-
ance;

(4) Have filed bankruptcy or are in-
volved in other civil or criminal cases
affecting the Agency; or

(6) Have loan security being lig-
uidated voluntarily or involuntarily.

(b) The Agency services direct FLP
loans under the policies contained in
this part.

(1) Youth loans:

(i) May not receive Disaster Set-
Aside under subpart B of this part;

(ii) Will only be considered for re-
scheduling according to §766.107 and de-
ferral according to §766.109.

(2) The Agency does not service Non-
program loans under this part except
where noted.

(c) The Agency requires the borrower
to make every reasonable attempt to
make payments and comply with loan
agreements before the Agency con-
siders special servicing.
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§766.2 Abbreviations and definitions.

Abbreviations and definitions for
terms used in this part are provided in
§761.2 of this chapter.

§§766.3-766.50 [Reserved]

Subpart B—Disaster Set-Aside

§766.51 General.

(a) DSA is available to borrowers
with program loans who suffered losses
as a result of a natural disaster.

(b) DSA is not intended to cir-
cumvent other servicing available
under this part.

(c) Non-program loans may be serv-
iced under this subpart for borrowers
who also have program loans.

§766.52 Eligibility.

(a) Borrower eligibility. The borrower
must meet all of the following require-
ments to be eligible for a DSA:

(1) The borrower must have operated
the farm in a county designated or de-
clared a disaster area or a contiguous
county at the time of the disaster.
Farmers who have rented out their
land base for cash are not operating
the farm.

(2) The borrower must have acted in
good faith, and the borrower’s inability
to make the upcoming scheduled loan
payments must be for reasons not
within the borrower’s control.

(3) The borrower cannot have more
than one installment set aside on each
loan.

(4) As a direct result of the natural
disaster, the borrower does not have
sufficient income available to pay all
family living and farm operating ex-
penses, other creditors, and debts to
the Agency. This determination will be
based on:

(i) The borrower’s actual production,
income and expense records for the
year the natural disaster occurred;

(ii) Any other records required by the
Agency;

(iii) Compensation
losses; and

(iv) Increased expenses incurred be-
cause of the natural disaster.

(5) For the next production cycle, the
borrower must develop a feasible plan
showing that the borrower will at least
be able to pay all operating expenses

received for
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and taxes due during the year, essen-
tial family living expenses, and meet
scheduled payments on all debts, in-
cluding FLP debts. The borrower must
provide any documentation required to
support the farm operating plan.

(6) The borrower must not be in non-
monetary default.

(7) The borrower must not be ineli-
gible due to disqualification resulting
from Federal crop insurance violation
according to 7 CFR part 718.

(8) The borrower must not become 165
days past due before the appropriate
Agency DSA documents are executed.

(b) Loan eligibility. (1) Any FLP loan
to be considered for DSA must have
been outstanding at the time the nat-
ural disaster occurred.

(2) All of the borrower’s program and
non-program loans must be current
after the Agency completes a DSA of
the scheduled installment.

(3) All FLP loans must be current or
less than 90 days past due at the time
the application for DSA is complete.

(4) The Agency has not accelerated or
applied any special servicing action
under this part to the loan since the
natural disaster occurred.

(5) For any loan that will receive a
DSA, the remaining term of the loan
must equal or exceed 2 years from the
due date of the installment set-aside.

(6) The loan must not have a DSA in
place.

§766.53 Disaster
limitations.

(a) The DSA amount is limited to the
lesser of:

(1) The first or second scheduled an-
nual installment on the FLP loans due
after the disaster occurred; or

(2) The amount the borrower is un-
able to pay the Agency due to the dis-
aster. Borrowers are required to pay
any portion of an installment they are
able to pay.

(b) The amount set aside will be the
unpaid balance remaining on the in-
stallment at the time the DSA is com-
plete. This amount will include the un-
paid interest and any principal that
would be credited to the account as if
the installment were paid on the due
date, taking into consideration any
payments applied to principal and in-
terest since the due date.

Set-Aside amount

326



Farm Service Agency, USDA

(c) Recoverable cost items may not
be set aside.

§766.54 Borrower application require-
ments.

(a) Requests for DSA. (1) A borrower
must submit a request for DSA in writ-
ing within eight months from the date
the natural disaster was designated.

(2) All borrowers must sign the DSA
request.

(b) Required financial information. (1)
The borrower must submit actual pro-
duction, income, and expense records
for the production cycle in which the
disaster occurred unless the Agency al-
ready has this information.

(2) The Agency may request other in-
formation needed to make an eligi-
bility determination.

§766.55 Eligibility determination.

Within 30 days of a complete DSA ap-
plication, the Agency will determine if
the borrower meets the eligibility re-
quirements for DSA.

§766.56 Security requirements.

If, prior to executing the appropriate
DSA Agency documents, the borrower
is not current on all FLP loans, the
borrower must execute and provide to
the Agency a best lien obtainable on
all of their assets except those listed
under §766.112(b).

§766.57 Borrower acceptance of Dis-
aster Set-Aside.

The borrower must execute the ap-
propriate Agency documents within 45
days after the borrower receives notifi-
cation of Agency approval of DSA.

§766.58 Installment to be set aside.

(a) The Agency will set-aside the first
installment due immediately after the
disaster occurred.

(b) If the borrower has already paid
the installment due immediately after
the disaster occurred, the Agency will
set-aside the next annual installment.

§766.59 Payments toward set-aside in-
stallments.

(a) Interest accrual. (1) Interest will
accrue on any principal portion of the
set-aside installment at the same rate
charged on the balance of the loan.

§766.101

(2) If the borrower’s set-aside install-
ment is for a loan with a limited re-
source rate and the Agency modifies
that limited resource rate, the interest
rate on the set-aside portion will be
modified concurrently.

(b) Due date. The amount set-aside,
including interest accrued on the prin-
cipal portion of the set-aside, is due on
or before the final due date of the loan.

(c) Applying payments. The Agency
will apply borrower payments toward
set-aside installments first to interest
and then to principal.

§766.60 Canceling a Disaster Set-

Aside.

The Agency will cancel a DSA if:

(a) The Agency takes any primary
loan servicing action on the loan;

(b) The borrower pays the current
market value buyout in accordance
with §766.113; or

(c) The borrower pays the set-aside
installment.

§766.61 Reversal of a Disaster Set-
ide.

If the Agency determines that the
borrower received an unauthorized
DSA, the Agency will reverse the DSA
after all appeals are concluded.

§§766.62-766.100 [Reserved]

Subpart C—Loan Servicing
Programs

§766.101 Initial Agency notification to
borrower of loan servicing pro-

grams.
(a) Borrowers notified. The Agency
will provide servicing information

under this section to borrowers who:

(1) Have a current farm operating
plan that demonstrates the borrower is
financially distressed;

(2) Are 90 days or more past due on
loan payments, even if the borrower
has submitted an application for loan
servicing as a financially distressed
borrower;

(3) Are in non-monetary default on
any loan agreements;

(4) Have filed bankruptcy;

(5) Request this information;

(6) Request voluntary conveyance of
security;

(7) Have only delinquent SA; or
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(8) Are subject to any other collec-
tion action, except when such action is
a result of failure to graduate. Bor-
rowers who fail to graduate when re-
quired and are able to do so, will be ac-
celerated without providing notifica-
tion of loan servicing options.

(b) Form of notification. The Agency
will notify borrowers of the avail-
ability of primary loan servicing pro-
grams, conservation contract, current
market value buyout, debt settlement
programs, and homestead protection as
follows:

(1) A borrower who is financially dis-
tressed, or current and requesting serv-
icing will be provided FSA-2512;

(2) A borrower who is 90 days past due
will be sent FSA-2510 (Appendix A to
this subpart) or FSA-2510-TA (Appendix
B to this subpart);

(3) A borrower who is in non-mone-
tary or both monetary and non-mone-
tary default will receive FSA-2514;

(4) A borrower who has only delin-
quent SA will be notified of available
loan servicing;

(5) Notification to a borrower who
files bankruptcy will be provided in ac-
cordance with subpart G of this part.

(¢) Mailing. Notices to delinquent
borrowers or borrowers in non-mone-
tary default will be sent by certified
mail to the last known address of the
borrower. If the certified mail is not
accepted, the notice will be sent imme-
diately by first class mail to the last
known address. The appropriate re-
sponse time will begin three days fol-
lowing the date of the first class mail-
ing. For all other borrowers requesting
the notices, the notices will be sent by
regular mail or hand-delivered.

(d) Borrower response timeframes. To
be considered for loan servicing, a bor-
rower who is:

(1) Current or financially distressed
may submit a complete application
any time prior to becoming 90 days
past due;

(2) Ninety (90) days past due must
submit a complete application within
60 days from receipt of or FSA-2510-1IA;

(3) In non-monetary default with or
without monetary default must submit
a complete application within 60 days
from receipt of FSA-2514.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36693, June 17, 2020]
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§766.102 Borrower
quirements.

(a) Except as provided in paragraph
(e) of this section, an application for
primary loan servicing, conservation
contract, current market value buyout,
homestead protection, or some com-
bination of these options, must include
the following to be considered com-
plete:

(1) Completed acknowledgment form
provided with the Agency notification
and signed by all borrowers;

(2) Completed Agency application
form;

(3) Financial records for the 3 most
recent years, including income tax re-
turns;

(4) The farming operation’s produc-
tion records for the 3 most recent years
or the years the borrower has been
farming, whichever is less;

(56) Documentation of compliance
with the Agency’s environmental regu-
lations contained in subpart G of 7 CFR
part 1940;

(6) Verification of all non-farm in-
come;

(7) A current financial statement and
the operation’s farm operating plan, in-
cluding the projected cash flow budget
reflecting production, income, ex-
penses, and debt repayment plan. In
the case of an entity, the entity and all
entity members must provide current
financial statements; and

(8) Verification of all debts and col-
lateral.

(b) In addition to the requirements
contained in paragraph (a) of this sec-
tion, the borrower must submit an aer-
ial photo delineating any land to be
considered for a conservation contract.

(c) To be considered for debt settle-
ment, the borrower must provide the
appropriate Agency form, and any ad-
ditional information required under
part 761, subpart F of this chapter.

(d) If a borrower who submitted a
complete application while current or
financially distressed is renotified as a
result of becoming 90 days past due,
the borrower must only submit a re-
quest for servicing in accordance with
paragraph (a)(1) of this section, pro-
vided all other information is less than
90 days old and is based on the current
production cycle. Any information 90
or more days old or not based on the

application re-
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current production cycle must be up-
dated.

(e) The borrower need not submit any
information under this section that al-
ready exists in the Agency’s file and is
still current as determined by the
Agency.

(f) When jointly liable borrowers
have been divorced and one has with-
drawn from the farming operation, the
Agency may release the withdrawing
individual from liability, provided:

(1) The remaining individual submits
a complete application in accordance
with this section;

(2) Both parties have agreed in a di-
vorce decree or property settlement
that only the remaining individual will
be responsible for all FLP loan pay-
ments;

(3) The withdrawing individual has
conveyed all ownership interest in the
security to the remaining individual;
and

(4) The withdrawing individual does
not have repayment ability and does
not own any non-essential assets.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36693, June 17, 2020]

EDITORIAL NOTE: At 81 FR 51285, Aug. 3,
2016, §766.102, in paragraph (b)(3)(ii), the
words ‘‘subpart G of 7 CFR part 1940’ were
removed and the words ‘“‘part 799 of this
chapter’” were added in their place. However,
paragraph (b)(3)(ii) does not exist, and this
amendment could not be incorporated.

§766.103 Borrower does not respond
or does not submit a complete ap-
plication.

(a) If a borrower, who is financially
distressed or current, requested loan
servicing and received FSA-2512, but
fails to respond timely and subse-
quently becomes 90 days past due, the
Agency will notify the borrower in ac-
cordance with §766.101(a)(2).

(b) If a borrower who is 90 days past
due and received FSA-2510 or FSA-
2510-TA, or is in non-monetary, or both
monetary and non-monetary default
and received FSA-2514, and fails to
timely respond or does not submit a
complete application within the 60-day
timeframe, the Agency will notify the
borrower by certified mail of the fol-
lowing:

(1) The Agency’s intent to accelerate
the loan; and

§766.104

(2) The borrower’s right to request
reconsideration, mediation and appeal
in accordance with 7 CFR parts 11 and
780.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36693, June 17, 2020]

§766.104 Borrower eligibility require-
ments.

(a) A borrower must meet the fol-
lowing eligibility requirements to be
considered for primary loan servicing:

(1) The delinquency or financial dis-
tress is the result of reduced repay-
ment ability due to one of the fol-
lowing circumstances beyond the bor-
rower’s control:

(i) Illness, injury, or death of a bor-
rower or other individual who operates
the farm;

(ii) Natural disaster, adverse weath-
er, disease, or insect damage which
caused severe loss of agricultural pro-
duction;

(iii) Widespread economic conditions
such as low commodity prices;

(iv) Damage or destruction of prop-
erty essential to the farming oper-
ation; or

(v) Loss of, or reduction in, the bor-
rower or spouse’s essential non-farm
income.

(2) The borrower does not have non-
essential assets for which the net re-
covery value is sufficient to resolve the
financial distress or pay the delinquent
portion of the loan.

(3) If the borrower is in non-mone-
tary default, the borrower will resolve
the non-monetary default prior to clos-
ing the servicing action.

(4) The borrower has acted in good
faith.

(5) Financially distressed or current
borrowers requesting servicing must
pay a portion of the interest due on the
loans.

(6) The borrower must not be ineli-
gible due to disqualification resulting
from Federal crop insurance violation
according to 7 CFR part 718.

(b) Debtors with SA only must:

(1) Be delinquent due to
cumstances beyond their control;

(2) Have acted in good faith.

cir-

329



§766.105

§766.105 Agency consideration of serv-
icing requests.

(a) Order in which Agency considers
servicing options. The Agency will con-
sider loan servicing options and com-
binations of options to maximize loan
repayment and minimize losses to the
Agency. The Agency will consider loan
servicing options in the following order
for each eligible borrower who requests
servicing:

(1) Conservation Contract,
quested;

(2) Consolidation and rescheduling or
reamortization;

(3) Deferral;

(4) Writedown; and

(5) Current market value buyout.

(b) Debt service margin. (1) The Agency
will attempt to achieve a 110 percent
debt service margin for the servicing
options listed in paragraphs (a)(2)
through (4) of this section.

(2) If the borrower cannot develop a
feasible plan with the 110 percent debt
service margin, the Agency will reduce
the debt service margin by one percent
and reconsider all available servicing
authorities. This process will be re-
peated until a feasible plan has been
developed or it has been determined
that a feasible plan is not possible with
a 100 percent margin.

(3) The borrower must be able to de-
velop a feasible plan with at least a 100
percent debt service margin to be con-
sidered for the servicing options listed
in paragraphs (a)(1) through (4) of this
section.

(c) Appraisal of borrower’s assets. The
Agency will obtain an appraisal on:

(1) All Agency security, non-essential
assets, and real property
unencumbered by the Agency that does
not meet the criteria established in
§766.112(b), when:

(i) A writedown is required to develop
a feasible plan;

(ii) The borrower will be offered cur-
rent market value buyout.

(2) The borrower’s non-essential as-
sets when their net recovery value may
be adequate to bring the delinquent
loans current.

if re-
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§766.106 Agency notification of deci-
sion regarding a complete applica-
tion.

The Agency will send the borrower
notification of the Agency’s decision
within 60 calendar days after receiving
a complete application for loan serv-
icing. Except that when a real estate
appraisal is involved, the Agency will
send the borrower notification of the
Agency’s decision within 90 calendar
days after receiving a complete appli-
cation.

(a) Notification to financially distressed
or current borrowers. (1) If the borrower
can develop a feasible plan and is eligi-
ble for primary loan servicing, the
Agency will offer to service the ac-
count.

(i) The borrower will have 45 days to
accept the offer of servicing. After ac-
cepting the Agency’s offer, the bor-
rower must execute loan agreements
and security instruments, as appro-
priate.

(i1) If the borrower does not accept
the offer, the Agency will send the bor-
rower another notification of the avail-
ability of loan servicing if the borrower
becomes 90 days past due in accordance
with §766.101(a)(2).

(2) If the borrower cannot develop a
feasible plan, or is not eligible for loan
servicing, the Agency will send the bor-
rower the calculations used and the
reasons for the adverse decision.

(i) The borrower may request recon-
sideration, mediation and appeal in ac-
cordance with 7 CFR parts 11 and 780 of
this title.

(ii) The Agency will send the bor-
rower another notification of the avail-
ability of loan servicing if the borrower
becomes 90 days past due in accordance
with §766.101(a)(2).

(b) Notification to borrowers 90 days
past due or in non-monetary default. (1)
If the borrower can develop a feasible
plan and is eligible for primary loan
servicing, the Agency will offer to serv-
ice the account.

(i) The borrower will have 45 days to
accept the offer of servicing. After ac-
cepting the Agency’s offer, the bor-
rower must execute loan agreements
and security instruments, as appro-
priate.

(ii) If the borrower does not timely
accept the offer, or fails to respond, the
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Agency will notify the borrower of its
intent to accelerate the account.

(2) If the borrower cannot develop a
feasible plan, or is not eligible for loan
servicing, the Agency will send the bor-
rower notification within 15 days, in-
cluding the calculations used and rea-
sons for the adverse decision, of its in-
tent to accelerate the account in ac-
cordance with subpart H of this part,
unless the account is resolved through
any of the following options:

(i) The borrower may request recon-
sideration, mediation or voluntary
meeting of creditors, or appeal in ac-
cordance with 7 CFR parts 11 and 780.

(ii) The borrower may request nego-
tiation of appraisal within 30 days in
accordance with §766.115.

(iii) If the net recovery value of non-
essential assets is sufficient to pay the
account current, the borrower has 90
days to pay the account current.

(iv) The borrower, if eligible in ac-
cordance with §766.113, may buy out
the loans at the current market value
within 90 days.

(v) The borrower may request home-
stead protection if the borrower’s pri-
mary residence was pledged as security
by providing the information required
under §766.151.

[72 FR 63316, Nov. 8, 2007, as amended at 86
FR 43392, Aug. 9, 2021]

§766.107 Consolidation and resched-
uling.

(a) Loans eligible for consolidation. The
Agency may consolidate OL loans if:

(1) The borrower meets the loan serv-
icing eligibility requirements in
§766.104;

(2) The Agency determines that con-
solidation will assist the borrower to
repay the loans;

(3) Consolidating the loans will bring
the borrower’s account current or pre-
vent the borrower from becoming de-
linquent;

(4) The Agency has not referred the
borrower’s account to OGC or the U.S.
Attorney, and the Agency does not
plan to refer the account to either of
these two offices in the near future;

(5) The borrower is in compliance
with the Highly Erodible Land and
Wetland Conservation requirements of
7 CFR part 12, if applicable;

§766.107

(6) The loans are not secured by real
estate;

(7) The Agency holds the same lien
position on each loan;

(8) The Agency has not serviced the
loans for unauthorized assistance
under subpart F of this part; and

(9) The loan is not currently deferred,
as described in §766.109, or set-aside, as
described in subpart B of this part. The
Agency may consolidate loans upon
cancellation of the deferral or DSA.

(b) Loans eligible for rescheduling. The
Agency may reschedule loans made for
chattel purposes, including OL, CL,
SW, RL, EE, or EM if:

(1) The borrower meets the loan serv-
icing eligibility requirements in
§766.104;

(2) Rescheduling the loans will bring
the borrower’s account current or pre-
vent the borrower from becoming de-
linquent;

(3) The Agency determines that re-
scheduling will assist the borrower to
repay the loans;

(4) The Agency has not referred the
borrower’s account to OGC or the U.S.
Attorney, and the Agency does not
plan to refer the account to either of
these two offices in the near future;

(6) The borrower is in compliance
with the Highly Erodible Land and
Wetland Conservation requirements of
7 CFR part 12, if applicable; and

(6) The loan is not currently deferred,
as described in §766.109, or set-aside, as
described in subpart B of this part. The
Agency may reschedule loans upon
cancellation of the deferral or DSA.

(c) Consolidated and rescheduled loan
terms. (1) The Agency determines the
repayment schedule for consolidated
and rescheduled loans according to the
borrower’s repayment ability.

(2) Except for CL and RL loans, the
repayment period cannot exceed 15
yvears from the date of the consolida-
tion and rescheduling.

(3) The repayment schedule for RL
loans may not exceed 7 years from the
date of rescheduling.

(4) The repayment schedule for CLs
may not exceed 20 years from the date
of the original note or assumption
agreement.
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(d) Consolidated and rescheduled loan
interest rate. The interest rate of con-
solidated and rescheduled loans will be
as follows:

(1) The interest rate for loans made
at the regular interest rate will be the
lesser of:

(i) The interest rate for that type of
loan on the date a complete servicing
application was received;

(ii) The interest rate for that type of
loan on the date of restructure; or

(iii) The lowest original loan note
rate on any of the original notes being
consolidated and rescheduled.

(2) The interest rate for loans made
at the limited resource interest rate
will be the lesser of:

(i) The limited resource interest rate
for that type of loan on the date a com-
plete servicing application was re-
ceived;

(ii) The limited resource interest rate
for that type of loan on the date of re-
structure; or

(iii) The lowest original loan note
rate on any of the original notes being
consolidated and rescheduled.

(3) At the time of consolidation and
rescheduling, the Agency may reduce
the interest rate to a limited resource
rate, if available, if:

(i) The borrower meets the require-
ments for the limited resource interest
rate; and

(ii) A feasible plan cannot be devel-
oped at the regular interest rate and
maximum terms permitted in this sec-
tion.

(e) Capitalicing accrued interest and
adding protective advances to the loan
principal. (1) The Agency capitalizes
the amount of outstanding accrued in-
terest on the loan at the time of con-
solidation and rescheduling.

(2) The Agency adds protective ad-
vances for the payment of real estate
taxes to the principal balance at the
time of consolidation and rescheduling.

(3) The borrower must resolve all
other protective advances not capital-
ized prior to closing the servicing ac-
tions.

(f) Installments. If there are no de-
ferred installments, the first install-
ment payment under the consolidation
and rescheduling will be at least equal
to the interest amount which will ac-
crue on the new principal between the
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date the promissory note is executed
and the next installment due date.

[72 FR 63316, Nov. 8, 2007, as amended at 75
FR 54016, Sept. 3, 2010; 87 FR 13124, Mar. 9,
2022]

§766.108 Reamortization.

(a) Loans eligible for reamortication.
The Agency may reamortize loans
made for real estate purposes, includ-
ing FO, SW, RL, SA, EE, RHF, CL, and
EM if:

(1) The borrower meets the loan serv-
icing eligibility requirements in
§766.104;

(2) Reamortization will bring the bor-
rower’s account current or prevent the
borrower from becoming delinquent;

(3) The Agency determines that re-
amortization will assist the borrower
to repay the loan;

(4) The Agency has not referred the
borrower’s account to OGC or the U.S.
Attorney, and the Agency does not
plan to refer the account to either of
these two offices in the near future;

(6) The borrower is in compliance
with the Highly Erodible Land and
Wetland Conservation requirements of
7 CFR part 12, if applicable; and

(6) The loan is not currently deferred,
as described in §766.109, or set-aside, as
described in subpart B of this part. The
Agency may reamortize loans upon
cancellation of the deferral or DSA.

(b) Reamortized loan terms. (1) Except
as provided in paragraph (b)(2), the
Agency will reamortize loans within
the remaining term of the original loan
or assumption agreement unless a fea-
sible plan cannot be developed or debt
forgiveness will be required to develop
a feasible plan.

(2) If the Agency extends the loan
term, the repayment period from the
original loan date may not exceed the
maximum number of years for the type
of loan being reamortized in para-
graphs (2)(i) through (iv), or the useful
life of the security, whichever is less.

(i) FO, SW, RL, EE real estate-type,
and EM loans made for real estate pur-
poses may not exceed 40 years from the
date of the original note or assumption
agreement.

(i1) EE real estate-type loans secured
by chattels only may not exceed 20
years from the date of the original note
or assumption agreement.
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(iii) RHF loans may not exceed 33
years from the date of the original note
or assumption agreement.

(iv) SA loans may not exceed 25 years
from the date of the original Shared
Appreciation note.

(v) CLs may not exceed 20 years from
the date of the original note or as-
sumption agreement.

(c) Reamortized loan interest rate. The
interest rate will be as follows:

(1) The interest rate for loans made
at the regular interest rate will be the
lesser of:

(i) The interest rate for that type of
loan on the date a complete servicing
application was received;

(ii) The interest rate for that type of
loan on the date of restructure; or

(iii) The original loan note rate of
the note being reamortized.

(2) The interest rate for loans made
at the limited resource interest rate
will be the lesser of:

(i) The limited resource interest rate
for that type of loan on the date a com-
plete servicing application was re-
ceived;

(ii) The limited resource interest rate
for that type of loan on the date of re-
structure; or

(iii) The original loan note rate of
the note being reamortized.

(3) At the time of reamortization, the
Agency may reduce the interest rate to
a limited resource rate, if available, if:

(i) The borrower meets the require-
ments for the limited resource interest
rate; and

(ii) A feasible plan cannot be devel-
oped at the regular interest rate and
maximum terms permitted in this sec-
tion.

(4) SA payment agreements will be
reamortized at the current SA amorti-
zation rate in effect on the date of ap-
proval or the rate on the original pay-
ment agreement, whichever is less.

(d) Capitalizing accrued interest and
adding protective advances to the loan
principal. (1) The Agency capitalizes
the amount of outstanding accrued in-
terest on the loan at the time of re-
amortization.

(2) The Agency adds protective ad-
vances for the payment of real estate
taxes to the principal balance at the
time of reamortization.

§766.109

(3) The borrower must resolve all
other protective advances not capital-
ized prior to closing the reamortiza-
tion.

(e) Installments. If there are no de-
ferred installments, the first install-
ment payment under the reamortiza-
tion will be at least equal to the inter-
est amount which will accrue on the
new principal between the date the
promissory note is executed and the
next installment due date.

[72 FR 63316, Nov. 8, 2007, as amended at 75
FR 54016, Sept. 3, 2010; 87 FR 13124, Mar. 9,
2022]

§766.109 Deferral.

(a) Conditions for approving deferrals.
The Agency will only consider deferral
of loan payments if:

(1) The borrower meets the loan serv-
icing eligibility requirements in
§766.104;

(2) Rescheduling, consolidation, and
reamortization of all the borrower’s
loans, will not result in a feasible plan
with 110 percent debt service margin;

(3) The need for deferral is tem-
porary; and

(4) The borrower develops feasible
first-year deferral and post-deferral
farm operating plans subject to the fol-
lowing:

(i) The deferral will not create exces-
sive net cash reserves beyond that nec-
essary to develop a feasible plan.

(ii) The Agency will consider a par-
tial deferral if deferral of the total
Agency payment would result in the
borrower developing more cash avail-
ability than necessary to meet debt re-
payment obligations.

(b) Deferral period. (1) The deferral
term will not exceed 5 years and will be
determined based on the post-deferral
plan that results in the:

(i) Greatest improvement over the
first year cash available to service FLP
debt;

(ii) The shortest possible deferral pe-
riod.

(2) The Agency will distribute inter-
est accrued on the deferred principal
portion of the loan equally to pay-
ments over the remaining loan term
after the deferral period ends.

(c) Agency actions when borrower’s re-
payment ability improves. (1) If during
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the deferral period the borrower’s re-
payment ability has increased to allow
the borrower to make payments on the
deferred loans, the borrower must
make supplemental payments, as de-
termined by the Agency. If the bor-
rower agrees to make supplemental
payments, but does not do so, the bor-
rower will be considered to be in non-
monetary default.

(2) If the Agency determines that the
borrower’s improved repayment ability
will allow graduation, the Agency will
require the borrower to graduate in ac-
cordance with part 765, subpart C of
this chapter.

(d) Associated loan servicing. (1) The
Agency must cancel an existing defer-
ral if the Agency approves any new pri-
mary loan servicing action.

(2) Loans deferred will also be serv-
iced in accordance with §§766.107,
766.108 and 766.111, as appropriate.

§766.110 Conservation Contract.

(a) General. (1) A debtor with only SA
or Non-program loans is not eligible for
a Conservation Contract. However, an
SA or Non-program loan may be con-
sidered for a Conservation Contract if
the borrower also has program loans.

(2) A current or financially distressed
borrower may request a Conservation
Contract at any time prior to becoming
90 days past due.

(3) A delinquent borrower may re-
quest a Conservation Contract during
the same 60-day time period in which
the borrower may apply for primary
loan servicing. The borrower eligibility
requirements in §766.104 will apply.

(4) A Conservation Contract may be
established for conservation, recre-
ation, and wildlife purposes.

(56) The land under a Conservation
Contract cannot be used for the pro-
duction of agricultural commodities
during the term of the contract.

(6) Only loans secured by the real es-
tate that will be subject to the Con-
servation Contract may be considered
for debt reduction under this section.

(b) Eligible lands. The following types
of lands are eligible to be considered
for a Conservation Contract by the
Conservation Contract review team:

(1) Wetlands or highly erodible lands;
and

7 CFR Ch. VII (1-1-24 Edition)

(2) Uplands that meet any one of the
following criteria:

(i) Land containing aquatic life, en-
dangered species, or wildlife habitat of
local, State, tribal, or national impor-
tance;

(ii) Land in 100-year floodplains;

(iii) Areas of high water quality or
scenic value;

(iv) Historic or cultural properties
listed in or eligible for the National
Register of Historic Places;

(v) Aquifer recharge areas of local,
regional, State, or tribal importance;

(vi) Buffer areas necessary for the
adequate protection of proposed Con-
servation Contract areas, or other
areas enrolled in other conservation
programs;

(vii) Areas that contain soils gen-
erally not suited for cultivation; or

(viii) Areas within or adjacent to
Federal, State, tribal, or locally ad-
ministered conservation areas.

(c) Unsuitable acreage. Notwith-
standing paragraph (b) of this section,
acreage is unsuitable for a Conserva-
tion Contract if:

(1) It is not suited or eligible for the
program due to legal restrictions;

(2) It has on-site or off-site condi-
tions that prohibit the use of the land
for conservation, wildlife, or rec-
reational purposes; or

(3) The Conservation Contract review
team determines that the land is not
suitable for conservation, wildlife, or
recreational purposes.

(3) The Conservation Contract review
team determines that the land does not
provide measurable conservation, wild-
life, or recreational benefits;

(4) There would be a duplication of
benefits as determined by the Con-
servation Contract review team be-
cause the acreage is encumbered under
another Federal, State, or local gov-
ernment program for which the bor-
rower has been or is being compensated
for conservation, wildlife, or recreation
benefits;

(5) The acreage subject to the pro-
posed Conservation Contract is encum-
bered under a Federal, State, or local
government cost share program that is
inconsistent with the purposes of the
proposed Conservation Contract, or the
required practices of the cost share
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program are not identified in the con-
servation management plan;

(6) The tract does not contain a legal
right of way or other permanent access
for the term of the contract that can
be used by the Agency or its designee
to carry out the contract; or

(7) The tract, including any buffer
areas, to be included in a Conservation
Contract is less than 10 acres.

(d) Conservation Contract terms. The
borrower selects the term of the con-
tract, which may be 10, 30, or 50 years.

(e) Conservation management plan. The
Agency, with the recommendations of
the Conservation Contract review
team, is responsible for developing a
conservation management plan. The
conservation management plan will ad-
dress the following:

(1) The acres of eligible land and the
approximate boundaries, and

(2) A description of the conservation,
wildlife, or recreation benefits to be re-
alized.

(f) Management authority. The Agency
has enforcement authority over the

§766.110

Conservation Contract. The Agency,
however, may delegate contract man-
agement to another entity if doing so
is in the Agency’s best interest.

(g) Limitations. The Conservation
Contract must meet the following con-
ditions:

(1) Result in a feasible plan for cur-
rent borrowers; or

(2) Result in a feasible plan with or
without primary loan servicing for fi-
nancially distressed or delinquent bor-
rowers; and

(3) Improve the borrower’s ability to
repay the remaining balance of the
loan.

(h) Mazximum debt reduction for a fi-
nancially distressed or current borrower.
The amount of debt reduction by a
Conservation Contract is calculated as
follows:

(1) Divide the contract acres by the
total acres that secure the borrower’s
FLP loans to determine the contract
acres percentage.

——divided by
Contract acres

(2) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-
terest, and recoverable costs already
paid by the Agency) by the percentage

Total acres

Percent of contract acres to total acres

calculated under paragraph (h)(1) of
this section to determine the amount
of FLP debt that is secured by the con-
tract acreage.

X =
Total FLP debt Percent calculated under (h)(1) FLP debt secured by contract acres

(3) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-

Total FLP debt

(4) The lesser of the amounts cal-
culated in paragraphs (h)(2) and (h)(3)

x3

terest, and recoverable costs already
paid by the Agency) by 33 percent.

3% =

of this section is the maximum amount
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of debt reduction for a 50-year con-
tract.

(5) The borrower will receive 60 per-
cent of the amount calculated in para-

o/ —
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graph (h)(4) of this section for a 30-year
contract.

x60%
Result from (h)(4)

(6) The borrower will receive 20 per-
cent of the amount calculated in para-

o/ —

* Maximum debt reduction for a 30-year contract

graph (h)(4) of this section for a 10-year
contract.

X
Result from (h)(4)

(1) Maximum debt reduction for a delin-
quent borrower. The amount of debt re-
duction by a Conservation Contract is
calculated as follows:

~ Maximum debt reduction for a 10-year contract

(1) Divide the contract acres by the
total acres that secure the borrower’s
FLP loans to determine the contract
acres percentage.

——divided by
Contract acres

(2) Multiply the borrower’s total un-
paid FLP loan balance (principal, in-
terest, and recoverable costs already
paid by the Agency) by the percentage

Total acres - Percent of contract acres to total acres

calculated in paragraph (i)(1) of this
section to determine the amount of
FLP debt that is secured by the con-
tract acreage.

X =
Total FLP debt Percent calculated in (i)(1) FLP debt secured by contract acres

(3) Multiply the market value of the
total acres, less contributory value of
any structural improvements, that se-
cure the borrower’s FLP loans by the

percent calculated in paragraph (i)(1)
of this section to determine the cur-
rent value of the acres in the contract.

Market value of total acres x Percent calculated in (i)(1) = Market value of

less contributory value of
structural improvements

acres in the contract
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(4) Subtract the market value of the
contract acres calculated in paragraph
(1)(3) of this section from the FLP debt

§766.110

secured by the contract acres as cal-
culated in paragraph (i)(2) of this sec-
tion.

Result from (i)(2) "~ Result from 1HA) - Difference

(5) Select the greater of the amounts
calculated in either paragraphs (i)(3)
and (i)(4) of this section.

(6) The lesser of the amounts cal-
culated in paragraphs (i)(2) and (i)(5) of
this section will be the maximum

o/ —

amount of debt reduction for a 50-year
contract term.

(7) The borrower will receive 60 per-
cent of the amount calculated in para-
graph (i)(6) of this section for a 30-year
contract term.

x60% =
Result from (1)(6) Maximum

(8) The borrower will receive 20 per-
cent of the amount calculated in para-

o/ —

debt cancellation for a 30-year term

graph (i)(6) of this section for a 10-year
contract term.

X =
Result from (i)(6) Maximum

(j) Comservation Contract Agreement.
The borrower must sign the Conserva-
tion Contract Agreement establishing
the contract’s terms and conditions.

(k) Transferring title to land under
Conservation Contract. If the borrower
or any subsequent landowner transfers
title to the property, the Conservation
Contract will remain in effect for the
duration of the contract term.

(1) Borrower appeals of technical deci-
sions. Borrower appeals of the Natural
Resources Conservation Service’s
(NRCS) technical decisions made in
connection with a Conservation Con-
tract, will be handled in accordance
with applicable NRCS regulations.
Other aspects of the denial of a con-
servation contract may be appealed in
accordance with 7 CFR parts 11 and 780.

(m) Subordination. For real estate
with a Conservation Contract:

debt cancellation for a 10-year term

(1) Subordination will be required for
all liens that are in a prior lien posi-
tion to the Conservation Contract.

(2) The Agency will not subordinate
Conservation Contracts to liens of
other lenders or other Governmental
entities.

(n) Breach of Conservation Contract. If
the borrower or a subsequent owner of
the land under the Conservation Con-
tract fails to comply with any of its
provisions, the Agency will declare the
Conservation Contract breached. If the
Conservation Contract is breached, the
borrower or subsequent owner of the
land must restore the land to be in
compliance with the Conservation Con-
tract and all terms of the conservation
management plan within 90 days. If
this cure is not completed, the Agency
will take the following actions:

(1) For borrowers who have or had a
loan in which debt was exchanged for
the Conservation Contract and breach
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the Conservation Contract, the Agency
may reinstate the debt that was can-
celled, plus interest to the date of pay-
ment at the rate of interest in the
promissory note, and assess liquidated
damages in the amount of 25 percent of
the debt cancelled, plus any actual ex-
penses incurred by the Agency in en-
forcing the terms of the Conservation
Contract. The borrower’s account will
be considered in non-monetary default;
and

(2) Subsequent landowners who
breach the Conservation Contract must
pay the Agency the amount of the debt
cancelled when the contract was exe-
cuted, plus interest at the non-program
interest rate to the date of payment,
plus liquidated damages in the amount
of 25 percent of the cancelled debt, plus
any actual expenses incurred by the
Agency in enforcing the terms of the
Conservation Contract.

[72 FR 63316, Nov. 8, 2007, as amended at 78
FR 65532, Nov. 1, 2013]

§766.111 Writedown.

(a) Borrower eligibility. The Agency
will only consider a writedown if the
borrower:

(1) Meets the eligibility criteria in
§766.104;

(2) Is delinquent;

(3) Has not previously received debt
forgiveness on any FLP direct loan;
and

(4) Complies with the Highly Erodible
Land and Wetland Conservation re-
quirements of 7 CFR part 12.

(b) Conditions. The conditions re-
quired for approval of writedown are:

(1) Rescheduling, consolidation, re-
amortization, deferral or some com-
bination of these options on all of the
borrower’s loans would not result in a
feasible plan with a 110 percent debt
service margin. If a feasible plan is
achieved with a debt service margin of
101 percent or more, the Agency will
permit a borrower to accept a non-
writedown servicing offer and waive
the right to a writedown offer when the
writedown offer will require additional
time and appraisals to fully develop. If
after obtaining an appraisal a feasible
plan is achieved with and without a
writedown and the borrower meets all
the eligibility requirements, both op-
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tions will be offered and the borrower
may choose one option.

(2) The present value of the restruc-
tured loan must be greater than or
equal to the net recovery value of
Agency security and any non-essential
assets.

(3) The writedown amount, excluding
debt reduction received through Con-
servation Contract, does not exceed
$300,000.

(4) A borrower who owns real estate
must execute an SAA in accordance
with §766.201.

(c) Associated loan servicing. Loans
written down will also be serviced in
accordance with §§766.107 and 766.108, as
appropriate.

[72 FR 63316, Nov. 8, 2007, as amended at 86
FR 43392, Aug. 9, 2021]

§766.112 Additional security for re-
structured loans.

(a) If the borrower is delinquent prior
to restructuring, the borrower, and all
entity members in the case of an enti-
ty, must execute and provide to the
Agency a lien on all of their assets, ex-
cept as provided in paragraph (b) of
this section, when the Agency is serv-
icing a loan.

(b) The Agency will take the best lien
obtainable on all assets the borrower
owns, except:

(1) When taking a lien on such prop-
erty will prevent the borrower from ob-
taining credit from other sources;

(2) When the property could have sig-
nificant environmental problems or
costs as described in subpart G of 7
CFR part 1940;

(3) When the Agency cannot obtain a
valid lien;

(4) When the property is subsistence
livestock, cash, special collateral ac-
counts the borrower uses for the farm-
ing operation, retirement accounts,
personal vehicles necessary for family
living, household contents, or small
equipment such as hand tools and lawn
mowers; or

(5) When a contractor holds title to a
livestock or crop enterprise, or the bor-
rower manages the enterprise under a
share lease or share agreement.

EDITORIAL NOTE: At 81 FR 51285, Aug. 3,
2016, §766.112, in paragraph (a)(6), the words
‘“‘subpart G of 7 CFR part 1940’ were removed
and the words ‘“‘part 799 of this chapter’ were

338



Farm Service Agency, USDA

added in their place. However, paragraph
(b)(3)(ii) does not exist, and this amendment
could not be incorporated.

§766.113 Buyout of loan at current
market value.

(a) Borrower eligibility. A delinquent
borrower may buy out the borrower’s
FLP loans at the current market value
of the loan security, including security
not in the borrower’s possession, and
all non-essential assets if:

(1) The borrower has not previously
received debt forgiveness on any other
FLP direct loan;

(2) The borrower has acted in good
faith;

(3) The borrower does not have non-
essential assets for which the net re-
covery value is sufficient to pay the ac-
count current;

(4) The borrower is unable to develop
a feasible plan through primary loan
servicing programs or a Conservation
Contract, if requested;

(5) The present value of the restruc-
tured loans is less than the net recov-
ery value of Agency security;

(6) The borrower pays the amount re-
quired in a lump sum without guaran-
teed or direct credit from the Agency;
and

(7) The amount of debt forgiveness
does not exceed $300,000.

(b) Buyout time frame. After the Agen-
cy offers current market value buyout
of the loan, the borrower has 90 days
from the date of Agency notification to
pay that amount.

§766.114 State-certified mediation or
voluntary meeting of creditors.

(a) A borrower who is unable to de-
velop a feasible plan but is otherwise
eligible for primary loan servicing may
request:

(1) State-certified mediation; or

(2) Voluntary meeting of creditors
when a State does not have a certified
mediation program.

(b) Any negotiation of the Agency’s
appraisal must be completed before
State-certified mediation or voluntary
meeting of creditors.

§§766.116-766.150

§766.115 Challenging the Agency ap-
praisal.

(a) A borrower considered for pri-
mary loan servicing who does not agree
with the Agency’s appraisal of the bor-
rower’s assets may:

(1) Obtain a USPAP compliant tech-
nical appraisal review prepared by a
State Certified General Appraiser of
the Agency’s appraisal and provide it
to the Agency prior to reconsideration
or the appeal hearing;

(2) Obtain an independent appraisal
completed in accordance with §761.7 as
part of the appeals process. The bor-
rower must:

(i) Pay for this appraisal;

(ii) Choose which appraisal will be
used in Agency calculations, if the dif-
ference between the two appraisals is
five percent or less.

(3) Negotiate the Agency’s appraisal
by obtaining a second appraisal.

(i) If the difference between the two
appraisals is five percent or less, the
borrower will choose the appraisal to
be used in Agency calculations.

(ii) If the difference between the two
appraisals is greater than five percent,
the borrower may request a third ap-
praisal. The Agency and the borrower
will share the cost of the third ap-
praisal equally. The average of the two
appraisals closest in value will serve as
the final value.

(iii) A borrower may request a nego-
tiated appraisal only once in connec-
tion with an application for primary
loan servicing.

(iv) The borrower may not appeal a
negotiated appraisal.

(b) If the appraised value of the bor-
rower’s assets change as a result of the
challenge, the Agency will reconsider
its previous primary loan servicing de-
cision using the new appraisal value.

(c) If the appeal process results in a
determination that the borrower is eli-
gible for primary loan servicing, the
Agency will use the information uti-
lized to make the appeal decision, un-
less stated otherwise in the appeal de-
cision letter.

[72 FR 63316, Nov. 8, 2007, as amended at 78
FR 65532, Nov. 1, 2013]

§§766.116-766.150 [Reserved]
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APPENDIX A TO SUBPART C OF PART 766—FSA-2510, NOTICE OF AVAILABILITY OF
LOAN SERVICING TO BORROWERS WHO ARE 90 DAYS PAST DUE

This appendix contains the notification (form letter) that the Farm Service Agency will
send to borrowers who are at least 90 days past due on their loan payments. It provides infor-
mation about the loan servicing that is available to the borrower. As stated below on the no-
tification, the borrower is to respond within 60 days from receiving the notification (see
§766.101(b)(2) and (d)(2) for the requirements). The notification is provided here as required
by 7 U.S.C. 1981d.

This form is available electronically.
FSA-2510 U.S. DEPARTMENT OF AGRICULTURE Position 4
(April 2020) Farm Service Agency

NOTICE OF AVAILABILITY OF LOAN SERVICING
TO BORROWERS WHO ARE 90 DAYS PAST DUE
Date
[Borrower's Name]
[Borrower Name/Address] [MAILING INSTRUCTIONS]
[Borrower Address|
[City, State, Zip Code]

This notice informs you that you are seriously delinquent with your Farm Loan Programs (FLP) loan payment and notifies
you of options that may be available to you. The Agency's primary loan servicing programs, Conservation Contract Program,

current market value buyout, Homestead Protection Program, and debt settlement programs may help you repay your loan or
retain your farm property and settle your FLP debt.

How to apply

To apply. you must complete, where applicable, and provide all items required in paragraph (f), within 60 days of the date
you receive this notice.

Help in responding to this notice

The servicing options available to you may become complicated. You may need help to understand them and their impact on
your operation. You may want to ask an attorney to help you or there are organizations that give free or low-cost advice to
farmers. You may contact your State Department of Agriculture or the U.S. Department of Agriculture (USDA) Extension
Service for available services in your State.

Note: Agency employees cannot recommend a particular attorney or organization.

Who will decide if you qualify?

After you submit a complete application, the Agency will determine if you meet all eligibility requirements and can develop
a farm operating plan that shows that you can pay all debts and expenses.

What happens if you do not bring the account current or apply within 60 days?

The Agency will accelerate your loans if you do not bring your account current or timely apply for loan servicing. This
means the Agency will take legal action to collect all the money you owe to the Agency under FLP. After acceleration of
your loan accounts, the Agency will start foreclosure proceedings. The Agency will repossess or take legal action to sell your
real estate, personal property, crops, livestock, equipment, or any other assets in which the Agency has a security interest.
The Agency will also obtain and file judgments against you and your property or refer your account to the Department of the
Treasury for collection.
In accordance with Federal civil rights law and U.S. Department of Agriculture (USDA) civil rights regulations and policies, the USDA, its Agencies, offices, and employees, and
inor it USDA programs are prohibited from discriminating based on race, color, national origin, religion, sex, gender identity (including
gender expression), sexual orientation, disability, age, marital status, family/parental status, income derived from a public assistance program, political beliefs, or reprisal or

retaliation for prior civil rights activity, in any program or activity conducted or funded by USDA (not all bases apply to all programs). Remedies and complaint filing deadlines
vary by program or Incident.

Persons with who requi Braile, large print audiotape, American Sign Language, efc) shouid
Coniadihe Toaponeible Agoncy o1 USDA TARGET Conter i 15025 75013005 (sbice and 1) or coniact USDA Trongh the. Feaarsi Roly Servied of (686) 877-8535
Additionally, program information may be made available in languages other than English.

To file a program discrimination complaint, complete the USDA Program Discrimination Complaint Form, AD-3027, found online at

http:/Awww. ascr.usda.qov/complaint_filing_cust.htmi and at any USDA office or write a letter addressed to USDA and provide in the letter all of the information requested in the
form. To request a copy of the complaint form, call (866) 632-9992. Submit your completed form or letter to USDA by: (1) mail: U.S. Department of Agriculture Office of the
Assistant Secretary for Civil Rights 1400 Avenue, SW D.C. 20250-9410; (2) fax: (202} 690-7442; or (3) email: program. intake@usda.gov. USDA Is
an equal opportunity provider, employer, and lender.

P Act: This i collection is from the Pap: ion Act as specified in 5 CFR 1320.4(a)(2) because the form is used when
FSA conducts action against or debtors.

340



Farm Service Agency, USDA Pt. 766, Subpt. C, App. A

FSA-2510 (April 2020) Page 2 of 10

Included with this notice you will find information on:

(a)  Primary loan servicing programs;

(b) Conservation Contract Program;

(¢)  Current market value buyout;

(d) Homestead Protection Program;

(e)  Debt settlement programs;

(f)  Forms, documentation, and information needed toapply:
(g) How to get copies of Agency handbooks and forms;
(h)  Reconsideration, mediation, and appeal to NAD;
(i)  Challenging the Agency appraisal;

@) Acceleration and foreclosure;

(k)  The right not to be discriminated against.

(a) Primary Loan Servicing Programs
Eligibility
You must meet the following eligibility requirements to obtain primary loan servicing:
(1) You cannot repay your FLP debt due to one of the following circumstances beyond your control:

(i) Illness, injury, or death of a borrower or other individual who operates the farm:

(ii) Natural disaster, adverse weather, disease, or insect damage which caused severe loss of agricultural
production;

(iii) Widespread economic conditions such as low commodity prices;

(iv) Damage or destruction of property essential to the farming operation; or

(v) Loss of, or reduction in, your or your spouse's essential non-farm income.

(2) You do not have non-essential assets for which the net recovery value is sufficient to pay the delinquent portion of
the loan. The Agency cannot write down or write off debt that you could pay with the value of your equity in these
assets.

(3) Ifyou are in non-monetary default as a result of non-compliance with the Agency's loan agreements, you must
resolve the non-monetary default prior to closing the servicing action.

(4) You must have acted in good faith in all past dealings with the Agency and in accordance with your loan
agreements.

Time limits

If the Agency determines that you can develop a feasible plan and are eligible for primary loan servicing, you will have
45 days from the date you receive the Agency's offer to accept loan servicing.

Lien requirements

If you are offered loan servicing and accept the offer, you must agree to give the Agency a lien on your other assets and
you must provide this lien at closing.

Youth Loans

If you have a Youth Loan, it is not eligible for debt writedown, current market value buyout, or limited resource interest
rates, but can be rescheduled or deferred. This has no effect on any other loans you may have with the Agency.
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Loan consolidation, rescheduling, and reamortization

In loan consolidation, the unpaid principal and interest of two or more operating loans can be combined into one larger
operating loan.

In loan rescheduling, the repayment schedule may be changed to cure the delinquency and give you new terms to repay
loans made for equipment, livestock, or annual operating purposes.

In loan reamortization, the repayment schedule may be changed to cure the delinquency and give you a new schedule of
repayment on loans made for real estate purposes.

When loans are consolidated, rescheduled or reamortized, accrued interest becomes principal and interest is charged on
the new principal balance. The interest rate will be the lesser of:

(1) The interest rate for that type of loan on the date a complete servicing application was received;
(2) The interest rate for that type of loan on the date of restructure; or
(3) The lowest original loan note rate on any of the original notes being restructured.

In addition, the Agency will consider the maximum loan terms. This means that operating loans, including carry over
annual operating and family living expenses may have repayment terms of up to 15 years.

Limited resource interest rate

Limited resource interest rates are available for certain types of loans. If you have existing loans which are not at the
limited resource rate, and a limited resource rate is available, the Agency will consider reducing the rate of the loans. The
limited resource interest rate can be as low as five percent, however, this rate may change depending on what it costs the
Government to borrow money.

For information about current interest rates, contact this office.

Loan deferral

Partial or full payments of principal and interest may be temporarily delayed for up to 5 years. You will only be
considered for loan deferral if the loan servicing programs discussed above will not allow you to pay all essential family
living and farm operating expenses, maintain your property, and pay your debts.

You must be able to show through a farm operating plan that you are unable to pay all essential family living and farm
operating expenses, maintain your property, and pay your debts. The farm operating plan must also show that you will be

able to pay your full installment at the end of the deferral period.

The interest that accrues during the deferral period must be paid in yearly payments for the rest of the loan term after the
deferral period ends.
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Debt writedown

Debt writedown can reduce the principal and interest on your loan. The Agency offers a writedown only when the loan
servicing programs discussed above and the Conservation Contract Program, if requested, will not result in a feasible
plan. To receive debt writedown, the value of your restructured loan must be equal to or greater than the recovery value
to the Agency from foreclosure and repossession of your security property.

The recovery value is the market value of:

(1) The collateral pledged as security for FLP loans minus expenses (such as the sale costs, attorneys' fees, management
costs, taxes, and payment of prior liens) on the collateral that the Agency would have to pay if it foreclosed, or
repossessed, and sold the collateral;

(2) Any collateral that is not in your possession and has not been released for sale by the Agency in writing; and

(3) Any other non-essential assets you may own.

A qualified appraiser determines the value of the collateral and any other assets you own. You may receive a writedown
only if you have not previously received any form of debt forgiveness on any other FLP direct loan. The maximum
amount of debt that can be written down on all direct loans is $300,000.

Shared Appreciation Agreement

If you own real estate and receive a debt writedown, you must sign a Shared Appreciation Agreement. The term of the
agreement is 5 years. Under the terms of the agreement you must repay all or a part of the amount written down at the
maturity of your Shared Appreciation Agreement if your real estate collateral increased in value. Payment of shared
appreciation will be required prior to the maturity of your Shared Appreciation Agreement if you:

(1) Sell or convey the real estate;

(2) Stop farming;

(3) Pay off your entire FLP debt; or

(4) Have your FLP accounts accelerated by the Agency.

If any of these events occur within the first 4 years of the agreement, you will have to pay 75 percent of the increase in
value of the real estate. If any of these events occur after the fourth anniversary of the agreement, or if the Shared
Appreciation Agreement matures without having previously been fully triggered, you will have to pay only 50 percent of
the increase in value. You will not have to pay more than the amount of the debt written down.

Time limits

To buyout your FLP debt at the current market value, you must pay the Agency within 90 days of the date you receive
the offer.

Method of payment

To buyout your FLP debt at the current market value, you must pay by cashier's check or U.S. Treasury check. The
Agency will not make or guarantee a loan for this purpose.
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(b)

(c

-

(d)

Conservation Contract Program

You may request a Conservation Contract to protect highly erodible land, wetlands, or wildlife habitats located on
your real estate property that serves as security for your FLP debt. In exchange for such contract, the Agency would
reduce your FLP debt. The amount of land left after the contract must be sufficient to continue your farming
operation.

Current Market Value Buyout

If the analysis of your debt shows that you cannot achieve a feasible plan even if the present value of your FLP debt
is reduced to the value of the security, the Agency may offer you buyout of your FLP debt. You would pay the
market value of all FLP security and non-essential assets, minus any prior liens. The market value is determined by
a current appraisal completed by a qualified appraiser. In exchange, your loans would be satisfied.

Limits

To receive a current market value buyout offer:

(1) You must not have previously received any form of debt forgiveness from the Agency on any other direct FLP
loan;

(2) The maximum debt to be written off with buyout does not exceed $300,000; and
(3) You must not have non-essential assets with a net recovery value sufficient to pay your account current.

Eligibility
To qualify, you must prove that:

(1) You cannot repay your delinquent FLP debt due to circumstances beyond your control; and
(2) You have acted in good faith in all past dealings with the Agency and in accordance with your loan agreements.

Homestead Protection Program

Under the Homestead Protection Program, you may repurchase your primary residence, certain outbuildings, and
up to 10 acres of land. If you cannot pay cashier’s check or U.S. Treasury check or Agency financing is not
available, you may lease your primary residence. The lease will include an option for you to purchase the property
you lease.

This program may apply when primary loan servicing, the Conservation Contract Program, or current market value
buyout is not available or not accepted.

You must agree to give the Agency title to your land at the time the Agency signs the Homestead Protection

Agreement with you. The Agency will compute the costs of taking title including the cost of paying other creditors
with outstanding liens on the property. The Agency will take title only if it can obtain a positive recovery.
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Eligibility requirements

(1) Your gross annual income from the farming operation must have been similar to other comparable operations in your
area in at least two of the last 6 years.

(2) Sixty percent (60%) of your gross annual income in at least two of the last 6 years must have come from the farming
operation.

(3) You must have lived in your homestead property for 6 years immediately before your application. If you had to
leave for less than 12 months during the 6-year period and you had no control over the circumstances, you may still
qualify.

(4) You must be the owner of the property immediately prior to the Agency obtaining title.

Property restrictions and easements
The Agency may place restrictions or easements on your property which restrict your use if the property is located in a
special area or has special characteristics. These restrictions and easements will be placed in leases and in deeds on

properties containing wetlands, floodplains, endangered species, wild and scenic rivers, historic and cultural properties,
coastal barriers, and highly erodible lands.

Leasing the homestead property

(1

=

You must pay rent to the Agency to lease the property determined eligible for homestead protection. The rent the

Agency charges will be similar to comparable property in your area.

(2) You must maintain the property in good condition during the term of the lease.

(3) You may lease the property for up to 5 years but no less than 3 years.

(4) You cannot sublease the property.

(5) If'you do not make the rental payments to the Agency, the Agency will cancel the lease and take legal action to force
you to leave.

(6) Lease payments are not applied toward the final purchase price of the property.

Purchasing the homestead protection property

You can repurchase your homestead property at market value at any time during the lease. The market value of the
property will be decided by a qualified appraiser and will reflect the value of the land after any placement of a restriction
or easement such as a wetland conservation easement.

(e) Debt Settlement Programs

You can apply for debt settlement at any time; however, these programs are usually used only after it has been determined
that primary loan servicing programs and the Conservation Contract Program cannot help you. Under the debt settlement
programs, the debt you owe the Agency under FLP may be settled for less than the amount you owe. These programs are
subject to the discretion of the Agency and are not a matter of entitlement or right. If you do not have any Agency security,
you may apply for debt settlement only. If you do not apply, or do not receive approval of a debt settlement request, any FLP
loan account balance remaining after liquidation of loan collateral will be forwarded to the Department of Treasury for cross-
servicing and administrative wage garnishment.
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®

Settlement alternatives
Settlement alternatives include:

(1) Compromise: A lump-sum payment of less than the total FLP debt owed:

(2) Adjustment: Two or more payments of less than the total amount owed to the Agency. Payments can be spread out
over a maximum of 5 years if the Agency determines you will be able to make the payments as they become due:
and

(3) Cancellation: Satisfaction of Agency debt without payment.

Note: The Agency will not finance these alternatives.

Processing and requirements

If you sell loan collateral, you must apply the proceeds from the sale to your FLP loans before you can be considered for
debt settlement. In the case of compromise or adjustment you may keep your collateral, if you pay the Agency the
market value of your collateral along with any additional amount the Agency determines you are able to pay.

Debt amounts which are collectible through administrative offset, judgment, or by the Department of the Treasury will
not be settled through debt settlement procedures. You must certify that you do not have assets or income in addition to
what you stated in your application. If you qualify, your application must also be approved by the State Executive
Director or the Administrator, depending on the amount of the debt to be settled.

Forms, documentation, and information needed to apply

A complete application for primary loan servicing must include items (1) through (10). Additional information is
required as noted if you want to be considered for the Conservation Contract Program or debt settlement programs. If
you need help to complete the required forms, you may request an Agency official to assist you. The forms for
requirements (1) through (8) and (11) are included with this package.

(1) FSA-2511, "Borrower Response to Notice of the Availability of Loan Servicing-For Borrowers who Received FSA-
2510," signed by all borrowers.

(2) FSA-2001, "Request for Direct Loan Assistance."

(3) FSA-2002, "Three Year Financial History," or other financial records, including copies of your income tax returns
and any supporting documents, for each of the 3 years immediately preceding the year of application or the years
you have been farming, whichever is less and if not already in the Agency case file. If your copies of tax returns are
not readily available, you can obtain copies from the Internal Revenue Service.

(4) FSA-2003, "Three Year Production History." or any other format that provides production and expense history for
crops, livestock, livestock products, etc., for each of the 3 years immediately preceding the year of application or
the years you have been farming, whichever is less and if not already in the Agency case file. You must be able to
support this information with farm records.

(5) FSA-2004, "Authorization to Release Information." The Agency will use this form to verify your debts and assets,
as well as your non-farm income.

(6) FSA-2005, "Creditor List." The Agency will use this form to verify your debts. Any debts less than $1,000 can be
verified by a credit report. If debts of $1,000 or more appear on your credit report and the creditor is not listed on
FSA 2005, the application cannot be considered complete.

(7) FSA-2037, "Farm Business Plan Worksheet - Balance Sheet." In the case of an entity, the entity and all entity
members must provide current financial statements.

(8) FSA-2038, "Farm Business Plan Worksheet -Projected/Actual Income and Expenses," or other acceptable farm
operating plan.
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(9) AD-1026, "Highly Erodible Land Conservation (HELC) and Wetland Conservation (WC) Certification." You will
be required to complete this form if the one you have on file does not reflect all the land you own and lease.

(10) SCS-CPA-026, "Highly Erodible Land and Wetland Conservation Determination." This form must be obtained
from and completed by the Natural Resources Conservation Service office, if not already on file with the Agency.

(11) FSA-2732, "Debt Settlement Application." Complete this form only if you wish to apply for debt settlement. You
must also comply with any Agency request for additional information needed to process a debt settlement request.

(12) If you are applying for a Conservation Contract, a map or aerial photo of your farm identifying the portion of the
land and approximate number of acres to be considered.

Divorced spouses

If you are an FLP borrower who has left the farming operation due to divorce, you may request release of liability. To be

released of liability after a divorce, you must present the Agency with the following within 60 days of receiving this

notice:

(1) A divorce decree or property settlement document which states the remaining party will be responsible for all
repayment to the Agency:

(2) Evidence that you have conveyed your ownership interest in FLP security to the remaining party; and

(3) Evidence that you do not have any repayment ability for the FLP loan through cash, income, or other non-essential
assets.

The Agency will make a determination on your request and will inform you of the decision within 60 days of receiving
your request.

If you are not released of liability, you will need to include all of your relevant financial information if applying for
primary loan servicing, homestead protection, or debt settlement programs.

(g) How to get copies of Agency handbooks and forms
Copies of the forms for requirements (f)(1) through (f)(8) and (f)(1 1) have been included in this package. You may obtain
copies of Agency handbooks, which include the pertinent regulations, describing available programs or additional copies

of forms from this office.

(h) Reconsideration, mediation, and appeal to NAD

Reconsideration, mediation, and appeal rights pursuant to 7 CFR parts 780 and 11, respectively, will be provided to
you if the Agency makes an adverse decision on your request for loan servicing or prior to acceleration of your account.

Reconsideration — according to FSA’s appeal procedures in 7 CFR part 780.
Mediation — according to FSA’s appeal procedures in 7 CFR part 780.

Appeal to NAD — according to the NAD appeal procedures in 7 CFR part 11.
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(i)_Challenging the Agency appraisal

If you timely submit a complete application for primary loan servicing, but disagree with the appraisal used by the
Agency for processing your request, you may 1.) obtain a USPAP compliant technical appraisal review by a State
Certified General Appraiser of the Agency appraisal and submit it to the Agency prior to reconsideration or an
appeal hearing, 2.) obtain an independent appraisal, and 3.) possibly negotiate the appraised value based on the
specifics of the two appraisals.

If this applies to you, the Agency will provide additional information in the notification letter advising you of the
Agency’s decision concerning your loan servicing application.

(j) Acceleration and foreclosure

If you do not appeal an adverse determination, if you appeal, but are denied relief on appeal, or if you do not
otherwise resolve your delinquency, the Agency will accelerate your loan accounts and demand payment of the
entire debt. You may prevent Agency foreclosure on the loan collateral if, with prior Agency approval, you:

(1) Sell all loan collateral for not less than its market value and apply all proceeds to your creditors in order of
lien priority.

(2) Transfer the collateral to someone else and have that person assume all or part of your FLP debt.

(3) Transfer the collateral to the Agency.

If any of these options result in payment of less than you owe, you may apply for debt settlement, even if you applied
before and were denied. However, applications for debt settlement filed after the 60-day time period provided in this
notice will not delay acceleration, administrative offset, and foreclosure.

FSA-2510 (April 2020) Page 10 of 10
If the Agency determines that you cannot qualify for debt settlement, you can:

(1) Pay your FLP loan accounts current;
(2) Pay your FLP loan accounts in full;
(3) Request reconsideration, mediation orappeal.

If your real estate security contains your primary residence and becomes inventory property of the Agency, homestead
protection rights will be provided.

(k) The right not to be discriminated against

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis
of race, color, religion, national origin, sex, marital status, age (provided the applicant has the capacity to enter into a
binding contract); because all or part of the applicant's income derives from any public assistance program; or because
the applicant has in good faith exercised any right under the Consumer Credit Protection Act. The Federal agency that
administers compliance with this law is the Federal Trade Commission, Equal Credit Opportunity, Washington, D.C.
20580.

The servicing programs described by this Notice are subject to applicable Agency regulations published at 7 CFR Part 766.

For more information or if you have any questions, please contact [this office or the specific office name]at [County Office
Address] or telephone [phone number].

1A. Authorized Agency Official Name 1B. Signature 1C. Title

[85 FR 36693, June 17, 2020]
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This appendix contains the notification
(form letter) that the Farm Service Agency
will send to borrowers with loans in Iowa
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who are at least 90 days past due on their
loan payments. It provides information
about the loan servicing that is available to
the borrower. As stated below on the notifi-
cation, the borrower is to respond within 60
days from receiving the notification (see
§766.101(b)(2) and (d)(2) for the requirements).
The notification is provided here as required
by 7 U.S.C. 1981d.

This form is available electronically.

FSA-2510-1A U.S. DEPARTMENT OF AGRICULTURE Position 4
(April 2020) Farm Service Agency
NOTICE OF AVAILABILITY OF LOAN SERVICING
TO BORROWERS WHO ARE 90 DAYS PAST DUE
(For Use in Iowa Only)
Date

[Borrower's Name]
[Borrower Name/Address]
[Borrower Address]

[City, State, Zip Code]

[MAILING INSTRUCTIONS]

This notice informs you that you are seriously delinquent with your Farm Loan Programs (FLP) loan payment and notifies
you of options that may be available to you. The Agency's primary loan servicing programs, Conservation Contract Program,
current market value buyout, Homestead Protection Program, and debt settlement programs may help you repay your loan or
retain your farm property and settle your FLP debt.

How to apply

To apply, you must complete, where applicable, and provide all items required in paragraph (f), within 60 days of the date
you receive this notice.

Help in responding to this notice

The servicing options available to you may become complicated. You may need help to understand them and their impact on
your operation. You may want to ask an attorney to help you or there are organizations that give free or low-cost advice to
farmers. You may contact your State Department of Agriculture or the U.S. Department of Agriculture (USDA) Extension
Service for available services in your State.

Note: Agency employees cannot recommend a particular attorney or organization.

Who will decide if you qualify?

After you submit a complete application, the Agency will determine if you meet all eligibility requirements and can develop
a farm operating plan that shows that you can pay all debts and expenses.

What happens if you do not bring the account current or apply within 60 days?

The Agency will accelerate your loans if you do not bring your account current or timely apply for loan servicing. This
means the Agency will take legal action to collect all the money you owe to the Agency under FLP. After acceleration of
your loan accounts, the Agency will start foreclosure proceedings. The Agency will repossess or take legal action to sell your
real estate, personal property, crops, livestock, equipment, or any other assets in which the Agency has a security interest.
The Agency will also obtain and file judgments against you and your property or refer your account to the Department of the
Treasury for collection.
In accordance with Federal civil rights law and U.S. Department of Agriculture (USDA) civil rights regulations and policies, the USDA, its Agencies, offices, and employees, and
ipi inor USDA are pi from ir based on race, color, national origin, religion, sex, gender identity (including
gender expression), sexual orientation, disability, age, marital status, family/parental status, income derived from a public assistance program, political beliefs, or reprisal or

retaliation for prior civil rights activity, in any program or activity conducted or funded by USDA (not all bases apply to all and filing
vary by program or Incident.

Persons with who require means of for program information (e.g., Braille, large print, audiotape, American Sign Language, efc.) should
contact the responsible Agency or USDA's TARGET Center at {202) 720-2600 (voice and TTY) or contact USDA through the Federal Relay Service at (800) 877-8339.
Additionally, program information may be made available in languages other than English.

To file a program discrimination complaint, complete the USDA Program Discrimination Complaint Form, AD-3027, found online at

http://www. ascr.usda.gov/complaint fiing_cust.htmi and at any USDA office or write a letter addressed to USDA and provide in the letter all of the information requested in the
form. To request a copy of the complaint form, call (866) 632-9992. Submit your completed form or letter to USDA by: (1) mail: U.S. Department of Agriculture Office of the
Assistant Secretary for Civil Rights 1400 Independence Avenue, SW Washington, D.C. 20250-9410; (2) fax: (202} 690-7442; or (3) email: program. intake@usda.qov. USDA Is
an equal opportunity provider, employer, and lender.

P Act: This i i is
FSA conducts administrative action against individuals or debtors.

from the Pap Act as specified in 5 CFR 1320.4(a)(2) because the form is used when
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Included with this notice you will find information on:

(a)  Primary loan servicing programs;

(b)  Conservation Contract Program;

(c)  Current market value buyout;

(d) Homestead Protection Program;

(e)  Debt settlement programs;

() Forms, documentation, and information needed toapply;
(g) How to get copies of Agency handbooks and forms;
(h)  Reconsideration, mediation, and appeal to NAD;
(i)  Challenging the Agency appraisal;

(j)  Acceleration andforeclosure;

(k)  The right not to be discriminated against.

(a) Primary Loan Servicing Programs
You must meet the following eligibility requirements to obtain primary loan servicing:
(1) You cannot repay your FLP debt due to one of the following circumstances beyond your control:

(i) Illness, injury, or death of a borrower or other individual who operates the farm:

(ii) Natural disaster, adverse weather, disease, or insect damage which caused severe loss of agricultural
production;

(iii) Widespread economic conditions such as low commodity prices;

(iv) Damage or destruction of property essential to the farming operation; or

(v) Loss of, or reduction in, your or your spouse's essential non-farm income.

(2) You do not have non-essential assets for which the net recovery value is sufficient to pay the delinquent portion of
the loan. The Agency cannot write down or write oft debt that you could pay with the value of your equity in these
assets.

(3) If you are in non-monetary default as a result of non-compliance with the Agency's loan agreements, you must
resolve the non-monetary default prior to closing the servicing action.

(4) You must have acted in good faith in all past dealings with the Agency and in accordance with your loan
agreements.

Time limits

If the Agency determines that you can develop a feasible plan and are eligible for primary loan servicing, you will have
45 days from the date you receive the Agency's offer to accept loan servicing.

Lien requirements

If you are offered loan servicing and accept the offer, you must agree to give the Agency a lien on your other assets and
you must provide this lien at closing.

Youth Loans

If you have a Youth Loan, it is not eligible for debt writedown, current market value buyout, or limited resource interest
rates, but can be rescheduled or deferred. This has no effect on any other loans you may have with the Agency.
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Loan consolidation. rescheduling, and reamortization

In loan consolidation, the unpaid principal and interest of two or more operating loans can be combined into one larger
operating loan.

In loan rescheduling, the repayment schedule may be changed to cure the delinquency and give you new terms to repay
loans made for equipment, livestock, or annual operating purposes.

In loan reamortization, the repayment schedule may be changed to cure the delinquency and give you a new schedule of
repayment on loans made for real estate purposes.

When loans are consolidated, rescheduled or reamortized, accrued interest becomes principal and interest is charged on
the new principal balance. The interest rate will be the lesser of:

(1) The interest rate for that type of loan on the date a complete servicing application was received;
(2) The interest rate for that type of loan on the date of restructure; or
(3) The lowest original loan note rate on any of the original notes being restructured.

In addition, the Agency will consider the maximum loan terms. This means that operating loans, including carry over
annual operating and family living expenses may have repayment terms of up to 15 years.

Limited resource interest rate

Limited resource interest rates are available for certain types of loans. If you have existing loans which are not at the
limited resource rate, and a limited resource rate is available, the Agency will consider reducing the rate of the loans. The
limited resource interest rate can be as low as five percent, however, this rate may change depending on what it costs the
Government to borrow money.

For information about current interest rates, contact this office.

Loan deferral

Partial or full payments of principal and interest may be temporarily delayed for up to 5 years. You will only be
considered for loan deferral if the loan servicing programs discussed above will not allow you to pay all essential family
living and farm operating expenses, maintain your property, and pay your debts.

You must be able to show through a farm operating plan that you are unable to pay all essential family living and farm
operating expenses, maintain your property, and pay your debts. The farm operating plan must also show that you will be

able to pay your full installment at the end of the deferral period.

The interest that accrues during the deferral period must be paid in yearly payments for the rest of the loan term after the
deferral period ends.
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Debt writedown

Debt writedown can reduce the principal and interest on your loan. The Agency offers a writedown only when the loan
servicing programs discussed above and the Conservation Contract Program, if requested, will not result in a feasible
plan. To receive debt writedown, the value of your restructured loan must be equal to or greater than the recovery value
to the Agency from foreclosure and repossession of your security property.

The recovery value is the market value of:

(1) The collateral pledged as security for FLP loans minus expenses (such as the sale costs. attorneys' fees, management
costs, taxes, and payment of prior liens) on the collateral that the Agency would have to pay if it foreclosed, or
repossessed, and sold the collateral;

(2) Any collateral that is not in your possession and has not been released for sale by the Agency in writing; and

(3) Any other non-essential assets you may own.

A qualified appraiser determines the value of the collateral and any other assets you own. You may receive a writedown
only if you have not previously received any form of debt forgiveness on any other FLP direct loan. The maximum
amount of debt that can be written down on all direct loans is $300,000.

Shared Appreciation Agreement

If you own real estate and receive a debt writedown, you must sign a Shared Appreciation Agreement. The term of the
agreement is 5 years. Under the terms of the agreement you must repay all or a part of the amount written down at the
maturity of your Shared Appreciation Agreement it your real estate collateral increased in value. Payment of shared
appreciation will be required prior to the maturity of your Shared Appreciation Agreement if you:

(1) Sell or convey the real estate;

(2) Stop farming;

(3) Pay off your entire FLP debt; or

(4) Have your FLP accounts accelerated by the Agency.

If any of these events occur within the first 4 years of the agreement, you will have to pay 75 percent of the increase in
value of the real estate. If any of these events occur after the fourth anniversary of the agreement, or if the Shared
Appreciation Agreement matures without having previously been fully triggered, you will have to pay only 50 percent of
the increase in value. You will not have to pay more than the amount of the debt written down.

Time limits

To buyout your FLP debt at the current market value, you must pay the Agency within 90 days of the date you receive
the offer.

Method of payment

To buyout your FLP debt at the current market value, you must pay by cashier's check or U.S. Treasury check. The
Agency will not make or guarantee a loan for this purpose.
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(b)

(c

~

(d)

Conservation Contract Program

You may request a Conservation Contract to protect highly erodible land, wetlands, or wildlife habitats located on
your real estate property that serves as security for your FLP debt. In exchange for such contract, the Agency would
reduce your FLP debt. The amount of land left after the contract must be sufficient to continue your farming
operation.

Current Market Value Buyout

If the analysis of your debt shows that you cannot achieve a feasible plan even if the present value of your FLP debt
is reduced to the value of the security, the Agency may offer you buyout of your FLP debt. You would pay the
market value of all FLP security and non-essential assets, minus any prior liens. The market value is determined by
a current appraisal completed by a qualified appraiser. In exchange, your loans would be satisfied.

Limits

To receive a current market value buyout offer:

(1) You must not have previously received any form of debt forgiveness from the Agency on any other direct FLP
loan;

(2) The maximum debt to be written off with buyout does not exceed $300,000; and
(3) You must not have non-essential assets with a net recovery value sufficient to pay your account current.

Eligibilit

To qualify, you must prove that:

(1) You cannot repay your delinquent FLP debt due to circumstances beyond your control; and

(2) You have acted in good faith in all past dealings with the Agency and in accordance with your loan agreements.
Homestead Protection Program

Under the Homestead Protection Program, you may repurchase your primary residence, certain outbuildings, and
up to 40 acres of land. If you cannot pay cashier’s check or U.S. Treasury check or Agency financing is not
available, you may lease your primary residence. The lease will include an option for you to purchase the property

you lease.

This program may apply when primary loan servicing, the Conservation Contract Program, or current market value
buyout is not available or not accepted.

You must agree to give the Agency title to your land at the time the Agency signs the Homestead Protection

Agreement with you. The Agency will compute the costs of taking title including the cost of paying other creditors
with outstanding liens on the property. The Agency will take title only if it can obtain a positive recovery.
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Eligibility requirements

(1) Your gross annual income from the farming operation must have been similar to other comparable operations in
your area in at least two of the last 6 years.

(2) Sixty percent (60%) of your gross annual income in at least two of the last 6 years must have come from the farming
operation.

(3) You must have lived in your homestead property for 6 years immediately before your application. If you had to
leave for less than 12 months during the 6-year period and you had no control over the circumstances, you may still
qualify.

(4) You must be the owner of the property immediately prior to the Agency obtaining title.

Property restrictions and easements

The Agency may place restrictions or easements on your property which restrict your use if the property is located in a
special area or has special characteristics. These restrictions and easements will be placed in leases and in deeds on
properties containing wetlands, floodplains, endangered species, wild and scenic rivers, historic and cultural properties,
coastal barriers, and highly erodible lands.

Leasing the homestead property

(1) You must pay rent to the Agency to lease the property determined eligible for homestead protection. The rent the
Agency charges will be similar to comparable property in your area.

(2) You must maintain the property in good condition during the term of the lease.

(3) You may lease the property for up to 5 years but no less than 3 years.

(4) You cannot sublease the property.

(5) If you do not make the rental payments to the Agency, the Agency will cancel the lease and take legal action to force
youto leave.

(6) Lease payments are not applied toward the final purchase price of the property.

Purchasing the homestead protection property

You can repurchase your homestead property at market value at any time during the lease. The market value of the
property will be decided by a qualified appraiser and will reflect the value of the land after any placement of a restriction
or easement such as a wetland conservation easement.

(e) Debt Settlement Programs

You can apply for debt settlement at any time; however, these programs are usually used only after it has been determined
that primary loan servicing programs and the Conservation Contract Program cannot help you. Under the debt settlement
programs, the debt you owe the Agency under FLP may be settled for less than the amount you owe. These programs are
subject to the discretion of the Agency and are not a matter of entitlement or right. If you do not have any Agency security,
you may apply for debt settlement only. If you do not apply, or do not receive approval of a debt settlement request, any FLP
loan account balance remaining after liquidation of loan collateral will be forwarded to the Department of Treasury for cross-
servicing and administrative wage garnishment.

354



Farm Service Agency, USDA Pt. 766, Subpt. C, App. B

FSA-2510-1A (April 2020) Page 7 of 10

®

Settlement alternatives
Settlement alternatives include:

(1) Compromise: A lump-sum payment of less than the total FLP debt owed;

(2) Adjustment: Two or more payments of less than the total amount owed to the Agency. Payments can be spread out
over a maximum of 5 years if the Agency determines you will be able to make the payments as they become due:
and

(3) Cancellation: Satisfaction of Agency debt without payment.

Note: The Agency will not finance these alternatives.

Processing and requirements

If you sell loan collateral, you must apply the proceeds from the sale to your FLP loans before you can be considered for
debt settlement. In the case of compromise or adjustment you may keep your collateral, if you pay the Agency the
market value of your collateral along with any additional amount the Agency determines you are able to pay.

Debt amounts which are collectible through administrative offset, judgment, or by the Department of the Treasury will
not be settled through debt settlement procedures. You must certify that you do not have assets or income in addition to
what you stated in your application. If you qualify, your application must also be approved by the State Executive
Director or the Administrator, depending on the amount of the debt to be settled.

Forms, documentation, and information needed to apply

A complete application for primary loan servicing must include items (1) through (10). Additional information is
required as noted if you want to be considered for the Conservation Contract Program or debt settlement programs. If
you need help to complete the required forms, you may request an Agency official to assist you. The forms for
requirements (1) through (8) and (11) are included with this package.

(1) FSA-2511, "Borrower Response to Notice of the Availability of Loan Servicing-For Borrowers who Received FSA-
2510-IA." signed by all borrowers.

(2) FSA-2001, "Request for Direct Loan Assistance."

(3) FSA-2002, "Three Year Financial History," or other financial records. including copies of your income tax returns
and any supporting documents, for each of the 3 years immediately preceding the year of application or the years
you have been farming, whichever is less and if not already in the Agency case file. If your copies of tax returns are
not readily available, you can obtain copies from the Internal Revenue Service.

(4) FSA-2003, "Three Year Production History," or any other format that provides production and expense history for
crops, livestock, livestock products, etc., for each of the 3 years immediately preceding the year of application or
the years you have been farming, whichever is less and if not already in the Agency case file. You must be able to
support this information with farm records.

(5) FSA-2004, "Authorization to Release Information." The Agency will use this form to verify your debts and assets,
as well as your non-farm income.

(6) FSA-2005, "Creditor List." The Agency will use this form to verify your debts. Any debts less than $1,000 can be
verified by a credit report. If debts of $1,000 or more appear on your credit report and the creditor is not listed on
FSA 2005, the application cannot be considered complete.

(7) FSA-2037, "Farm Business Plan Worksheet - Balance Sheet." In the case of an entity, the entity and all entity
members must provide current financial statements.

(8) FSA-2038, "Farm Business Plan Worksheet -Projected/Actual Income and Expenses," or other acceptable farm
operating plan.
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(9) AD-1026, "Highly Erodible Land Conservation (HELC) and Wetland Conservation (WC) Certification." You will
be required to complete this form if the one you have on file does not reflect all the land you own and lease.

(10) SCS-CPA-026, "Highly Erodible Land and Wetland Conservation Determination.” This form must be obtained
from and completed by the Natural Resources Conservation Service office, if not already on file with the Agency.

(11) FSA-2732, "Debt Settlement Application.” Complete this form only if you wish to apply for debt settlement. You
must also comply with any Agency request for additional information needed to process a debt settlement request.

(12) If you are applying for a Conservation Contract, a map or aerial photo of your farm identifying the portion of the
land and approximate number of acres to be considered.

Divorced spouses

If you are an FLP borrower who has left the farming operation due to divorce, you may request release of liability. To be
released of liability after a divorce, you must present the Agency with the following within 60 days of receiving this
notice:

(1) A divorce decree or property settlement document which states the remaining party will be responsible for all
repayment to the Agency;

(2) Evidence that you have conveyed your ownership interest in FLP security to the remaining party; and

(3) Evidence that you do not have any repayment ability for the FLP loan through cash, income, or other non-essential
assets.

The Agency will make a determination on your request and will inform you of the decision within 60 days of receiving
your request.

If you are not released of liability, you will need to include all of your relevant financial information if applying for
primary loan servicing, homestead protection, or debt settlement programs.

(g) How to get copies of Agency handbooks and forms

Copies of the forms for requirements (f)(1) through (f)(8) and (f)(11) have been included in this package. You may
obtain copies of Agency handbooks, which include the pertinent regulations, describing available programs or additional
copies of forms from this office.

(h) Reconsideration, mediation, and appeal to NAD
Reconsideration, mediation, and appeal rights pursuant to 7 CFR parts 780 and 11, respectively, will be provided to
you if the Agency makes an adverse decision on your request for loan servicing or prior to acceleration of your account.

Reconsideration — according to FSA’s appeal procedures in 7 CFR part 780.

Mediation — according to FSA’s appeal procedures in 7 CFR part 780.

Appeal to NAD — according to the NAD appeal procedures in 7 CFR part 11.
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(i)_Challenging the Agency appraisal

G

=

If you timely submit a complete application for primary loan servicing, but disagree with the appraisal used by the
Agency for processing your request, you may 1.) obtain a USPAP compliant technical appraisal review by a State
Certified General Appraiser of the Agency appraisal and submit it to the Agency prior to reconsideration or an
appeal hearing, 2.) obtain an independent appraisal, and 3.) possibly negotiate the appraised value based on the
specifics of the two appraisals.

If this applies to you, the Agency will provide additional information in the notification letter advising you of the
Agency’s decision concerning your loan servicing application.

Acceleration and foreclosure

If you do not appeal an adverse determination, if you appeal, but are denied relief on appeal, or if you do not
otherwise resolve your delinquency, the Agency will accelerate your loan accounts and demand payment of the
entire debt. You may prevent Agency foreclosure on the loan collateral if, with prior Agency approval, you:

(1) Sell all loan collateral for not less than its market value and apply all proceeds to your creditors in order of
lien priority.

(2) Transfer the collateral to someone else and have that person assume all or part of your FLP debt.

(3) Transfer the collateral to the Agency.

If any of these options result in payment of less than you owe, you may apply for debt settlement, even if you applied
before and were denied. However, applications for debt settlement filed after the 60-day time period provided in this
notice will not delay acceleration, administrative offset, and foreclosure.
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If the Agency determines that you cannot qualify for debt settlement, you can:

(1) Pay your FLP loan accounts current;
(2) Pay your FLP loan accounts in full;
(3) Request reconsideration, mediation orappeal.

If your real estate security contains your primary residence and becomes inventory property of the Agency, homestead
protection rights will be provided.

(k) The right not to be discriminated against

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis
of race, color, religion, national origin, sex, marital status, age (provided the applicant has the capacity to enter into a
binding contract); because all or part of the applicant's income derives from any public assistance program; or because
the applicant has in good faith exercised any right under the Consumer Credit Protection Act. The Federal agency that
administers compliance with this law is the Federal Trade Commission, Equal Credit Opportunity, Washington, D.C.
20580.

The servicing programs described by this Notice are subject to applicable Agency regulations published at 7 CFR Part 766.

For more information or if you have any questions, please contact [this office or the specific office name]at [County Office
Address] or telephone [phone number].

1A. Authorized Agency Official Name 1B. Signature 1C. Title

[85 FR 36703, June 17, 2020]
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Subpart D—Homestead Protection
Program

§766.151 Applying for Homestead Pro-
tection.

(a) Pre-acquisition—(1) Notification. If
the borrower requested primary loan
servicing but cannot develop a feasible
plan, the Agency will notify the bor-
rower of any additional information
needed to process the homestead pro-
tection request. The borrower must
provide this information within 30 days
of Agency notification.

(2) Borrower does not respond. If the
borrower does not timely provide the
information requested, the Agency will
deny the homestead protection request
and provide appeal rights.

(3) Application requirements. A com-
plete application for homestead protec-
tion will include:

(i) Updates to items required under
§766.102;

(ii) Information
§766.353; and

(iii) Identification of land and build-
ings to be considered.

(b) Post-acquisition—(1) Notification.
After the Agency acquires title to the
real estate property, the Agency will
notify the borrower of the availability
of homestead protection. The borrower
must submit a complete application
within 30 days of Agency notification.

(2) Borrower does not respond. If the
borrower does not respond to the Agen-
cy notice, the Agency will dispose of
the property in accordance with 7 CFR
part 767.

(3) Application requirements. A com-
plete application for homestead protec-
tion will include:

(i) Updates to items required under
§766.102; and

(ii) Identification of land and build-
ings to be considered.

§766.152 Eligibility.

(a) Property. (1) The principal resi-
dence and the adjoining land of up to 10
acres, must have served as real estate
security for the FLP loan and may in-
clude existing farm service buildings.
Homestead protection does not apply if
the FLP loans were secured only by
chattels.

(2) The applicant may propose a
homestead protection site. Any pro-

required under

7 CFR Ch. VII (1-1-24 Edition)

posed site is subject to Agency ap-
proval.

(3) The proposed homestead protec-
tion site must meet all State and local
requirements for division into a sepa-
rate legal lot.

(4) Where voluntary conveyance of
the property to the Agency is required
to process the homestead protection re-
quest, the Agency will process any re-
quest for voluntary conveyance accord-
ing to §766.353.

(b) Applicant. To be eligible for home-
stead protection, the applicant:

(1) Must be the owner, or former
owner from whom the Agency acquired
title of the property pledged as secu-
rity for an FLP loan. For homestead
protection purposes, an owner or
former owner includes:

(i) A member of an entity who is or
was personally liable for the FLP loan
secured by the homestead protection
property when the applicant or entity
held fee title to the property; or

(ii) A member of an entity who is or
was personally liable for the FLP loan
that possessed and occupied a separate
dwelling on the security property;

(2) Must have earned gross farm in-
come commensurate with:

(i) The size and location of the farm;
and

(ii) The local agricultural conditions
in at least 2 calendar years during the
6-year period immediately preceding
the calendar year in which the appli-
cant applied for homestead protection;

(3) Must have received 60 percent of
gross income from farming in at least
two of the 6 years immediately pre-
ceding the year in which the applicant
applied for homestead protection;

(4) Must have lived in the home dur-
ing the 6-year period immediately pre-
ceding the year in which the applicant
applied for homestead protection. The
applicant may have left the home for
not more than 12 months if it was due
to circumstances beyond their control;

(5) Must demonstrate sufficient in-
come to make rental payments on the
homestead property for the term of the
lease, and maintain the property in
good condition. The lessee will be re-
sponsible for any normal maintenance;
and

(6) Must not be ineligible due to dis-
qualification resulting from Federal
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crop insurance violation according to 7
CFR part 718.

§766.153 Homestead Protection trans-
ferability.

Homestead protection rights are not
transferable or assignable, unless the
eligible party dies or becomes legally
incompetent, in which case the home-
stead protection rights may be trans-
ferred to the spouse only, upon the
spouse’s agreement to comply with the
terms and conditions of the lease.

§766.154 Homestead Protection leases.

(a) General. (1) The Agency may ap-
prove a lease-purchase agreement on
the appropriate Agency form subject to
obtaining title to the property.

(2) If a third party obtains title to
the property:

(i) The applicant and the property
are no longer eligible for homestead
protection;

(ii) The Agency will not implement
any outstanding lease-purchase agree-
ment.

(3) The borrower may request home-
stead protection for property subject to
third party redemption rights. In such
case, homestead protection will not
begin until the Agency obtains title to
the property.

(b) Lease terms and conditions. (1) The
amount of rent will be based on equiva-
lent rents charged for similar residen-
tial properties in the area in which the
dwelling is located.

(2) All leases will include an option
to purchase the homestead protection
property as described in paragraph (c)
of this section.

(3) The lease term will not be less
than 3 years and will not exceed b
years.

(4) The lessee must agree to make
lease payments on time and maintain
the property.

(5) The lessee must cooperate with
Agency efforts to sell the remaining
portion of the farm.

(c) Lease-purchase options. (1) The les-
see may exercise in writing the pur-
chase option and complete the home-
stead protection purchase at any time
prior to the expiration of the lease pro-
vided all lease payments are current.

(2) If the lessee is a member of a so-
cially disadvantaged group, the lessee

§766.201

may designate a member of the lessee’s
immediate family (that is, parent, sib-
ling, or child) (designee) as having the
right to exercise the option to pur-
chase.

(3) The purchase price is the market
value of the property when the option
is exercised as determined by a current
appraisal obtained by the Agency.

(4) The lessee or designee may pur-
chase homestead protection property
with cash or other credit source.

(5) The lessee or designee may re-
ceive Agency program Or non-program
financing provided:

(i) The lessee or designee has not re-
ceived previous debt forgiveness;

(ii) The Agency has funds available
to finance the purchase of homestead
protection property;

(iii) The 1lessee or designee dem-
onstrates an ability to repay such an
FLP loan; and

(iv) The lessee or designee is other-
wise eligible for the FLP loan.

(d) Lease terminations. The Agency
may terminate the lease if the lessee
does not cure any lease defaults within
30 days of Agency notification.

(e) Appraisal of homestead protection
property. The Agency will use an ap-
praisal obtained within six months
from the date of the application for
considering homestead protection. If a
current appraisal does not exist, the
applicant will select an independent
real estate appraiser from a list of ap-
praisers approved by the Agency.

[72 FR 63316, Nov. 8, 2007, as amended at 76
FR 5058, Jan. 28, 2011]

§766.155 Conflict with State law.

If there is a conflict between a bor-
rower’s homestead protection rights
and any provisions of State law relat-
ing to redemption rights, the State law
prevails.

§§766.156-766.200 [Reserved]

Subpart E—Servicing Shared Ap-
preciation Agreements and
Net Recovery Buyout Agree-
ments

§766.201 Shared Appreciation Agree-
ment.

(a) When a SAA is required. The Agen-
cy requires a borrower to enter into a
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SAA with the Agency covering all real
estate security when the borrower:

(1) Owns any real estate that serves
or will serve as loan security; and

(2) Accepts a writedown in accord-
ance with §766.111.

(b) When SAA is due. The borrower
must repay the calculated amount of
shared appreciation after a term of 5
years from the date of the writedown,
or earlier if:

(1) The borrower sells or conveys all
or a portion of the Agency’s real estate
security, unless real estate is conveyed
upon the death of a borrower to a
spouse who will continue farming;

(2) The borrower repays or satisfies
all FLP loans;

(3) The borrower ceases farming; or

(4) The Agency accelerates the bor-
rower’s loans.

§766.202 Determining the shared ap-
preciation due.

(a) The value of the real estate secu-
rity at the time of maturity of the
SAA (market value) will be the ap-
praised value of the security at the
highest and best use, less the increase
in the value of the security resulting
from capital improvements added dur-
ing the term of the SAA (contributory
value). The market value of the real es-
tate security property will be deter-
mined based on a current appraisal
completed within the previous 18
months in accordance with §761.7 of
this chapter, and subject to the fol-
lowing:

(1) Prior to completion of the ap-
praisal, the borrower will identify any
capital improvements that have been
added to the real estate security since
the execution of the SAA.

(2) The appraisal must specifically
identify the contributory value of cap-
ital improvements made to the real es-
tate security during the term of the
SAA to make deductions for that
value.

(3) For calculation of shared appre-
ciation recapture, the contributory
value of capital improvements added
during the term of the SAA will be de-
ducted from the market value of the
property. Such capital improvements
must also meet at least one of the fol-
lowing criteria:
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(i) It is the borrower’s primary resi-
dence. If the new residence is affixed to
the real estate security as a replace-
ment for a residence which existed on
the security property when the SAA
was originally executed, or, the living
area square footage of the original resi-
dence was expanded, only the value
added to the real property by the new
or expanded portion of the original res-
idence (if it added wvalue) will be de-
ducted from the market value.

(ii) It is an improvement to the real
estate with a useful life of over one
year and is affixed to the property, the
following conditions must be met:

(A) The item must have been capital-
ized and not taken as an annual oper-
ating expense on the borrower’s Fed-
eral income tax returns. The borrower
must provide copies of appropriate tax
returns to verify that capital improve-
ments claimed for shared appreciation
recapture reduction are capitalized.

(B) If the new item is affixed to the
real estate as a replacement for an
item that existed on the real estate at
the time the SAA was originally exe-
cuted, only the value added by the new
item will be deducted from the market
value.

(b) In the event of a partial sale, an
appraisal of the property being sold
may be required to determine the mar-
ket value at the time the SAA was
signed if such value cannot be obtained
through another method.

[72 FR 63316, Nov. 8, 2007, as amended at 86
FR 43392, Aug. 9, 2021]

§766.203 Payment of recapture.

(a) The borrower must pay on the due
date or 30 days from Agency notifica-
tion, whichever is later:

(1) Seventy-five percent of the appre-
ciation in the real estate security if
the agreement is triggered within 4
years or less from the date of the
writedown; or

(2) Fifty percent of such appreciation
if the agreement is triggered more than
4 years from the date of the writedown
or when the agreement matures.

(b) If the borrower sells a portion of
the security, the borrower must pay
shared appreciation only on the por-
tion sold. Shared appreciation on the
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remaining portion will be due in ac-
cordance with paragraph (a) of this sec-
tion.

(c) The amount of recapture cannot
exceed the amount of the debt written
off through debt writedown.

§766.204 Amortization of recapture.

(a) The Agency will amortize the re-
capture into a Shared Appreciation
Payment Agreement provided the bor-
rower:

(1) Has not ceased farming and the
borrower’s account has not been accel-
erated;

(2) Provides a complete application
in accordance with §764.51(b), by the re-
capture due date or within 60 days of
Agency notification of the amount of
recapture due, whichever is later;

(3) Is unable to pay the recapture and
cannot obtain funds from any other
source;

(4) Develops a feasible plan that in-
cludes repayment of the shared appre-
ciation amount;

(5) Provides a lien on all assets, ex-
cept those listed in §766.112(b); and

(6) Signs loan agreements and secu-
rity instruments as required.

(b) If the borrower later becomes de-
linquent or financially distressed, re-
amortization of the Shared Apprecia-
tion Payment Agreement can be con-
sidered under subpart C of this part.

§766.205 Shared Appreciation Pay-
ment Agreement rates and terms.

(a) The interest rate for Shared Ap-
preciation Payment Agreements is the
Agency’s SA amortization rate.

(b) The term of the Shared Apprecia-
tion Payment Agreement is based on
the borrower’s repayment ability and
the useful life of the security. The term
will not exceed 25 years.

§766.206 Net Recovery Buyout Recap-
ture Agreement.

(a) Servicing existing Net Recovery
Buyout Recapture Agreements. Prior to
July 3, 1996, the Agency was authorized
to offer borrowers buy out their loans
at the net recovery value. A Net Recov-
ery Buyout Agreement was required for
borrowers who bought out their loans
at the net recovery value. The Agency
services existing Net Recovery Buyout

§766.251

Recapture Agreements as described in
this section.

(b) Requirements and terms. (1) The
term of a Net Recovery Buyout Recap-
ture Agreement is 10 years. Net Recov-
ery Buyout Recapture Agreements are
secured by a lien on the former bor-
rower’s real estate.

(2) If the former borrower sells or
conveys real estate within the 10-year
term, the former borrower must repay
the Agency the lesser of:

(i) The market value of the real es-
tate parcel at the time of sale or con-
veyance, as determined by an Agency
appraisal, minus the portion of the re-
covery value of the real estate paid to
the Agency in the buyout;

(ii) The market value of the real es-
tate parcel at the time of the sale or
conveyance, as determined by an Agen-
cy appraisal, minus:

(A) The unpaid balance of prior liens
at the time of the sale or conveyance;
and

(B) The net recovery value of the real
estate the borrower paid to the Agency
in the buyout if this amount has not
been accounted for as a prior lien;

(iii) The total amount of the FLP
debt the Agency wrote off for loans se-
cured by real estate.

(3) If the former borrower does not
pay the amount due, the Agency will
liguidate the Net Recovery Buyout ac-
count in accordance with subpart H of
this part.

(4) If the former borrower does not
sell or convey the real estate within
the 10-year term, no recapture is due.

§§766.207-766.250 [Reserved]

Subpart F—Unauthorized
Assistance

§766.251 Repayment of unauthorized
assistance.

(a) Except where otherwise specified,
the borrower is responsible for repay-
ing any unauthorized assistance in full
within 90 days of Agency notice. The
Agency may reverse any unauthorized
loan servicing actions, when possible.

(b) The borrower has the opportunity
to meet with the Agency to discuss or
refute the Agency’s findings.
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§766.252 Unauthorized assistance re-
sulting from submission of false in-
formation.

A borrower is ineligible for continued
Agency assistance if the borrower, or a
third party on the borrower’s behalf,
submits information to the Agency
that the borrower knows to be false.

§766.253 Unauthorized assistance re-
sulting from submission of inac-
curate information by borrower or
Agency error.

(a) Borrower options. (1) The borrower
may repay the amount of the unau-
thorized assistance in a lump sum
within 90 days of Agency notice.

(2) If the borrower is unable to repay
the entire amount in a lump sum, the
Agency will accept partial repayment
of the unauthorized assistance within
90 days of Agency notice to the extent
of the borrower’s ability to repay.

(3) If the borrower is unable to repay
all or part of the unauthorized amount,
the loan will be converted to a Non-
program loan under the following con-
ditions:

(i) The borrower did not provide false
information;

(ii) It is in the interest of the Agen-
cy;

(iii) The debt will be subject to the
interest rate for Non-program loans;

(iv) The debt will be serviced as a
Non-program loan;

(v) The term of the Non-program loan
will be as short as feasible, but in no
case will exceed:

(A) The remaining term of the FLP
loan;

(B) Twenty-five (25) years for real es-
tate loans; or

(C) The life of the security for chattel
loans.

(b) Borrower refusal to pay. If the bor-
rower is able to pay the unauthorized
assistance amount but refuses to do so,
the Agency will notify the borrower of
the availability of loan servicing in ac-
cordance with subpart C of this part.
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§§766.254-766.300 [Reserved]

Subpart G—Loan Servicing For
Borrowers in Bankruptcy

§766.301 Notifying borrower in bank-
ruptcy of loan servicing.

If a borrower files for bankruptcy,
the Agency will provide written notifi-
cation to the borrower’s attorney with
a copy to the borrower as follows:

(a) Borrower mot previously notified.
The Agency will provide notice of all
loan servicing options available under
subpart C of this part, if the borrower
has not been previously notified of
these options.

(b) Borrower with prior notification. If
the borrower received notice of all loan
servicing options available under sub-
part C of this part prior to the time of
bankruptcy filing but all loan servicing
was not completed, the Agency will
provide notice of any remaining loan
servicing options available.

§766.302 Loan
requirements
bankruptcy.

servicing application
for borrowers in

(a) Borrower not previously notified. To
be considered for loan servicing, the
borrower or borrower’s attorney must
sign and return the appropriate re-
sponse form and any forms or informa-
tion requested by the Agency within 60
days of the date of receipt of Agency
notice on loan servicing options.

(b) Borrower previously notified. To be
considered for continued loan serv-
icing, the borrower or borrower’s attor-
ney must sign and return the appro-
priate response form and any forms or
information requested by the Agency
within the greater of:

(1) Sixty days after the borrower’s at-
torney received the notification of any
remaining loan servicing options; or

(2) The remaining time from the
Agency’s previous notification of all
servicing options that the Agency sus-
pended when the borrower filed bank-
ruptcy.

(c) Court approval. The borrower is re-
sponsible for obtaining court approval
prior to exercising any available serv-
icing rights.
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§766.303 Processing loan servicing re-
quests from borrowers in bank-
ruptcy.

(a) Considering borrower requests for
servicing. Any request for servicing is
the borrower’s acknowledgment that
the Agency will not interfere with any
rights or protections under the Bank-
ruptcy Code and its automatic stay
provisions.

(b) Borrowers with confirmed bank-
ruptcy plans. If a plan is confirmed be-
fore servicing and any appeal is com-
pleted under 7 CFR part 11, the Agency
will complete the servicing or appeals
process and may consent to a post-con-
firmation modification of the plan if it
is consistent with the Bankruptcy Code
and subpart C of this part, as appro-
priate.

(c) Chapter 7 borrowers. A borrower
filing for bankruptcy under chapter 7
of the Bankruptcy Code may not re-
ceive primary loan servicing unless the
borrower reaffirms the entire FLP
debt. A borrower who filed chapter 7
does not have to reaffirm the debt in
order to be considered for homestead
protection.

§§766.304-766.350 [Reserved]

Subpart H—Loan Liquidation

§766.351 Liquidation.

(a) General. (1) When a borrower can-
not or will not meet a loan obligation,
the Agency will consider liquidating
the borrower’s account in accordance
with this subpart.

(2) The Agency will charge protective
advances against the borrower’s ac-
count as necessary to protect the
Agency’s interests during liquidation
in accordance with §765.203 of this
chapter.

(3) When no surviving family member
or third party assumes or repays a de-
ceased borrower’s loan in accordance
with part 765, subpart J, of this chap-
ter, or when the estate does not other-
wise fully repay or sell loan security to
repay a deceased borrower’s FLP loans,
the Agency will liquidate the security
as quickly as possible in accordance
with State and local requirements.

(b) Liquidation for Program borrowers.
(1) If the borrower does not apply, does
not accept, or is not eligible for pri-

§766.352

mary loan servicing, conservation con-
tract, market value buyout or home-
stead protection, and all administra-
tive appeals are concluded, the Agency
will accelerate the borrower’s account
in accordance with §§766.355 and 766.356,
as appropriate.

(2) Borrowers may voluntarily liq-
uidate their security in accordance
with §§766.352, 766.353 and 766.354. In
such case, the Agency will:

(i) Not delay involuntary liquidation
action.

(ii) Notify the borrower in accord-
ance with subpart C of this part, prior
to acting on the request for voluntary
liquidation, if the conditions of para-
graph (b)(1) of this section have not
been met.

(c) Ligquidation for Non-program bor-
rowers. If a borrower has both program
and Non-program loans, the borrower’s
account will be handled in accordance
with paragraph (b) of this section. If a
borrower with only Non-program loans
is in default, the borrower may lig-
uidate voluntarily, subject to the fol-
lowing:

(1) The Agency may delay involun-
tary liquidation actions when in the
Agency’s financial interest for a period
not to exceed 60 days.

(2) The borrower must obtain the
Agency’s consent prior to the sale of
the property.

(3) If the borrower will not pay the
Agency in full, the minimum sales
price must be the market value of the
property as determined by the Agency.

(4) The Agency will accept a convey-
ance offer only when it is in the Agen-
cy’s financial interest.

(5) If a Non-program borrower does
not cure the default, or cannot or will
not voluntarily liquidate, the Agency
will accelerate the loan.

§766.352 Voluntary sale of real prop-
erty and chattel.

(a) General. A borrower may volun-
tarily sell real property or chattel se-
curity to repay FLP debt in lieu of in-
voluntary liquidation if all applicable
requirements of this section are met.
Partial dispositions are handled in ac-
cordance with part 765, subparts G and
H, of this chapter.

(1) The borrower must sell all real
property and chattel that secure FLP
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debt until the debt is paid in full or
until all security has been liquidated.

(2) The Agency must approve the sale
and approve the use of proceeds.

(3) The sale proceeds are applied in
order of lien priority, except that pro-
ceeds may be used to pay customary
costs appropriate to the transaction
provided:

(i) The costs
amount;

(ii) The borrower is unable to pay the
costs from personal funds or have the
purchaser pay;

(iii) The costs must be paid to com-
plete the sale;

(iv) Costs are not for postage and in-
surance of the note while in transit
when required for the Agency to
present the promissory note to the re-
corder to obtain a release of a portion
of the real property from the mortgage.

(4) The Agency will approve the sale
of property when the proceeds do not
cover the borrower’s full debt only if:

(1) The sales price must be equal to or
greater than the market value of the
property; and

(ii) The sale is in the Agency’s finan-
cial interest.

(5) If an unpaid loan balance remains
after the sale, the Agency will continue
to service the loan in accordance with
part 761, subpart F of this chapter and
part 3 of this title.

(b) Voluntary sale of chattel. If the
borrower complies with paragraph (a)
of this section, the borrower may sell
chattel security by:

(1) Public sale if the borrower obtains
the agreement of lienholders as nec-
essary to complete the public sale; or

(2) Private sale if the borrower:

(i) Sells all of the security for not
less than the market value;

(ii) Obtains the agreement of
lienholders as necessary to complete
the sale;

(iii) Has a buyer who is ready and
able to purchase the property; and

(iv) Obtains the Agency’s agreement
for the sale.

are reasonable in

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36713, June 17, 2020]
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§766.353 Voluntary conveyance of real
property.

(a) Requirements for conveying real
property. The borrower must supply the
Agency with the following:

(1) An Agency application form;

(2) A current financial statement. If
the borrower is an entity, all entity
members must provide current finan-
cial statements;

(3) Information on present and future
income and potential earning ability;

(4) A warranty deed or other deed ac-
ceptable to the Agency;

(6) A resolution approved by the gov-
erning body that authorizes the con-
veyance in the case of an entity;

(6) Assignment of all leases to the
Agency. The borrower must put all oral
leases in writing;

(7) Title insurance or title record for
the security, if available;

(8) Complete debt settlement applica-
tion in accordance with subpart B of
part 761, subpart F of this chapter be-
fore, or in conjunction with, the vol-
untary conveyance offer if the value of
the property to be conveyed is less
than the FLP debt; and

(9) Any other documentation re-
quired by the Agency to evaluate the
request.

(b) Conditions for conveying real prop-
erty. The Agency will accept voluntary
conveyance of real property by a bor-
rower if:

(1) Conveyance is in the Agency’s fi-
nancial interest;

(2) The borrower conveys all real
property securing the FLP loan; and

(3) The borrower has received prior
notification of the availability of loan
servicing in accordance with subpart C
of this part.

(c) Prior and junior liens. (1) The
Agency will pay prior liens to the ex-
tent consistent with the Agency’s fi-
nancial interest.

(2) Before conveyance, the borrower
must pay or obtain releases of all jun-
ior liens, real estate taxes, judgments,
and other assessments. If the borrower
is unable to pay or obtain a release of
the liens, the Agency may attempt to
negotiate a settlement with the
lienholder if it is in the Agency’s finan-
cial interest.

(d) Charging and crediting the bor-
rower’s account. (1) The Agency will
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charge the borrower’s account for all
recoverable costs incurred in connec-
tion with a conveyance.

(2) The Agency will credit the bor-
rower’s account for the amount of the
market value of the property less any
prior liens, or the debt, whichever is
less. In the case of an American Indian
borrower whose loans are secured by
real estate located within the bound-
aries of a Federally recognized Indian
reservation, however, the Agency will
credit the borrower’s account with the
greater of the market value of the se-
curity or the borrower’s FLP debt.

(e) Right of possession. After vol-
untary conveyance, the borrower or
former owner retains no statutory, im-
plied, or inherent right of possession to
the property beyond those rights under
an approved lease-purchase agreement
executed according to §766.154 or re-
quired by State law.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36713, June 17, 2020]

§766.354 Voluntary
chattel.

conveyance of

(a) Requirements for conveying chattel.
The borrower must supply the Agency
with the following:

(1) An Agency application form;

(2) A current financial statement. If
the borrower is an entity, all entity
members must provide current finan-
cial statements;

(3) Information on present and future
income and potential earning ability;

(4) A Dbill of sale including each item
and titles to all vehicles and equip-
ment, as applicable;

(5) A resolution approved by the gov-
erning body that authorizes the con-
veyance in the case of an entity bor-
rower;

(6) Complete debt settlement applica-
tion in accordance with part 761, sub-
part F of this chapter before, or in con-
junction with, the voluntary convey-
ance offer if the value of the property
to be conveyed is less than the FLP
debt.

(b) Conditions for conveying chattel.
The Agency will accept conveyance of
chattel only if:

(1) The borrower has made every pos-
sible effort to sell the property volun-
tarily;

§766.355

(2) The borrower can convey the
chattel free of other liens;

(3) The conveyance is in the Agency’s
financial interest;

(4) The borrower conveys all chattel
securing the FLP loan; and

(5) The borrower has received prior
notification of the availability of loan
servicing in accordance with subpart C
of this part.

(c) Charging and crediting the bor-
rower’s account. (1) The Agency will
charge the borrower’s account for all
recoverable costs incurred in connec-
tion with the conveyance.

(2) The Agency will credit the bor-
rower’s account in the amount of the
market value of the chattel.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36713, June 17, 2020]

§766.355 Acceleration of loans.

(a) General. (1) The Agency acceler-
ates loans in accordance with this sec-
tion, unless:

(i) State law imposes separate re-
strictions on accelerations;

(ii) The borrower is American Indian,
whose real estate is located on an In-
dian reservation.

(2) The Agency accelerates all of the
borrower’s loans at the same time, re-
gardless of whether each individual
loan is delinquent or not.

(3) All borrowers must receive prior
notification in accordance with subpart
C of this part, except for borrowers who
fail to graduate in accordance with
§766.101(a)(8).

(b) Time limitations. The borrower has
30 days from the date of the Agency ac-
celeration notice to pay the Agency in
full.

(c) Borrower options.
may:

(1) Pay the account in full;

(2) Transfer the security to a third
party in accordance with part 765, sub-
part I of this chapter;

(3) Sell the security property in ac-
cordance with §766.352; or

(4) Voluntarily convey the security
to the Agency in accordance with
§§766.353 and 766.354, as appropriate.

(d) Partial payments. The Agency may
accept a payment that does not cover
the unpaid balance of the accelerated
loan if the borrower is in the process of
selling security, unless acceptance of

The borrower
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the payment would reverse the accel-
eration.

(e) Failure to satisfy the debt. The
Agency will liquidate the borrower’s
account in accordance with §766.357 if
the borrower does not pay the account
in full within the time period specified
in the acceleration notice.

[72 FR 63316, Nov. 8, 2007, as amended at 87
FR 13124, Mar. 9, 2022]

§766.356 Acceleration of loans to
American Indian borrowers.

(a) General. (1) The Agency acceler-
ates loans to American Indian bor-
rowers whose real estate is located on
an Indian reservation in accordance
with this section, unless State law im-
poses separate restrictions on accelera-
tions.

(2) The Agency accelerates all of the
borrower’s loans at the same time, re-
gardless of whether each individual
loan is delinquent or not.

(3) All borrowers must receive prior
notification in accordance with subpart
C of this part, except for borrowers who
fail to graduate in accordance with
§766.101(a)(8).

(4) At the time of acceleration, the
Agency will notify the borrower and
the Tribe that has jurisdiction over the
Indian reservation of:

(i) The possible outcomes of a fore-
closure sale and the potential impacts
of those outcomes on rights established
under paragraphs (a)(4)(ii) and (iii) of
this section;

(ii) The priority for purchase of the
property acquired by the Agency
through voluntary conveyance or fore-
closure;

(iii) Transfer of acquired property to
the Secretary of the Interior if the pri-
ority of purchase of the property estab-
lished under paragraph (a)(4)(ii) of this
section is not exercised.

(b) Borrower options. The Agency will
notify an American Indian borrower of
the right to:

(1) Request the Tribe, having juris-
diction over the Indian reservation in
which the real property is located, be
assigned the loan;

(i) The Tribe will have 30 calendar
days after the Agency notification of
such request to accept the assignment
of the loan.
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(ii) The Tribe must pay the Agency
the lesser of the outstanding Agency
indebtedness secured by the real estate
or the market value of the property.

(iii) The Tribe may pay the amount
in a lump sum or according to the
rates, terms and requirements estab-
lished in part 770 of this chapter, sub-
ject to the following:

(A) The Tribe must execute the
promissory note and loan documents
within 90 calendar days of receipt from
the Agency;

(B) Such loan may not be considered
for debt writedown under 7 CFR part
770.

(iv) The Tribe’s failure to respond to
the request for assignment of the loan
or to finalize the assignment trans-
action within the time provided, shall
be treated as the Tribe’s denial of the
request.

(2) Request the loan be assigned to
the Secretary of the Interior. The Sec-
retary of the Interior’s failure to re-
spond to the request for assignment of
the loan or to finalize the assignment
transaction, shall be treated as denial
of the request;

(3) Voluntarily convey the real estate
property to the Agency;

(i) The Agency will conduct a envi-
ronmental review before accepting vol-
untary conveyance.

(ii) The Agency will credit the ac-
count with the greater of the market
value of the real estate or the amount
of the debt.

(4) Sell the real estate;

(i) The buyer must have the financial
ability to buy the property.

(ii) The sale of the property must be
completed within 90 calendar days of
the Agency’s notification.

(iii) The loan can be transferred and
assumed by an eligible buyer.

(5) Pay the FLP debt in full.

(6) Consult with the Tribe that has
jurisdiction over the Indian reservation
to determine if State or Tribal law pro-
vides rights and protections that are
more beneficial than those provided
under this section.

(c) Tribe notification. At the time of
acceleration, the Agency will notify
the Tribe that has jurisdiction over the
Indian reservation in which the prop-
erty is located, of the:
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(1) Sale of the American Indian bor-
rower’s property;

(2) Market value of the property;

(3) Amount the Tribe would be re-
quired to pay the Agency for assign-
ment of the loan.

(d) Partial payments. The Agency may
accept a payment that does not cover
the unpaid balance of the accelerated
loan if the borrower is in the process of
selling security, unless acceptance of
the payment would reverse the accel-
eration.

(e) Failure to satisfy the debt. The
Agency will liquidate the borrower’s
account in accordance with §766.357 if:

(1) The borrower does not pay the ac-
count in full within the time period
specified in the acceleration notice;

(2) The borrower does not voluntarily
convey the property to the Agency;

(3) Neither the Tribe nor the Sec-
retary of the Interior accepts assign-
ment of the borrower’s loan.

§766.357 Involuntary liquidation of
real property and chattel.

(a) General. The Agency will liquidate
the borrower’s security if:

(1) The borrower does not satisfy the
account in accordance with §§766.355
and 766.356, as appropriate;

(2) The involuntary liquidation is in
the Agency’s financial interest.

(b) Foreclosure on loans secured by real
property. (1) The Agency will charge the
borrower’s account for all recoverable
costs incurred in connection with the
foreclosure and sale of the property.

(2) If the Agency acquires the fore-
closed property, the Agency will credit
the borrower’s account in the amount
of the Agency’s bid except when incre-
mental bidding was used, in which case
the amount of credit will be the max-
imum bid that was authorized. If the
Agency does not acquire the foreclosed
property, the Agency will credit the
borrower’s account in accordance with
State law and guidance from the Re-
gional OGC.

(3) Notwithstanding paragraph (b)(2),
for an American Indian borrower whose
real property secures an FLP loan and
is located within the confines of a Fed-
erally-recognized Indian reservation,
the Agency will credit the borrower’s
account in the amount that is the
greater of:

§766.358

(i) The market value of the security;
or

(ii) The amount of the FLP debt
against the property.

(4) After the date of foreclosure, the
borrower or former owner retains no
statutory, implied, or inherent right of
possession to the property beyond
those rights granted by State law.

(5) If an unpaid balance on the FLP
loan remains after the foreclosure sale
of the property, the Agency will service
the account in accordance with part
761, subpart F of this chapter and part
3 of this title.

(c) Foreclosure of loans secured by
chattel. (1) The Agency will charge the
borrower’s account for all recoverable
costs incurred by the Agency as a re-
sult of the repossession and sale of the
property.

(2) The Agency will apply the pro-
ceeds from the repossession sale to the
borrower’s account less prior liens and
all authorized liquidation costs.

(3) If an unpaid balance on the FLP
loan remains after the sale of the re-
possessed property, the Agency will
service the account in accordance with
part 761, subpart F of this chapter and
part 3 of this title.

[72 FR 63316, Nov. 8, 2007, as amended at 85
FR 36713, June 17, 2020]

§766.358 Acceleration and foreclosure
moratorium.

(a) Notwithstanding any other provi-
sions of this subpart, borrowers who
file or have filed a program discrimina-
tion complaint that is accepted by
USDA Office of Adjudication or suc-
cessor office (USDA), and have been
serviced to the point of acceleration or
foreclosure on or after May 22, 2008,
will not have their account accelerated
or liquidated until such complaint has
been resolved by USDA or closed by a
court of competent jurisdiction. This
moratorium applies only to program
loans made under subtitle A, B, or C of
the Act (for example, CL, FO, OL, EM,
SW, or RL). Interest will not accrue
and no offsets will be taken on these
loans during the moratorium. Interest
accrual and offsets will continue on all
other loans, including, but not limited
to, non-program loans.
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(1) If the Agency prevails on the pro-
gram discrimination complaint, the in-
terest that would have accrued during
the moratorium will be reinstated on
the account when the moratorium ter-
minates, and all offsets and servicing
actions will resume.

(2) If the borrower prevails on the
program discrimination complaint, the
interest that would have accrued dur-
ing the moratorium will not be rein-
stated on the account unless specifi-
cally required by the settlement agree-
ment or court order.

(b) The moratorium will begin on:

(1) May 22, 2008, if the borrower had a
pending program discrimination claim
that was accepted by USDA as valid
and the account was at the point of ac-
celeration or foreclosure on or before
that date; or

(2) The date after May 22, 2008, when
the borrower has a program discrimi-
nation claim accepted by USDA as
valid and the borrower’s account is at
the point of acceleration or fore-
closure.

(c) The point of acceleration under
this section is the earliest of the fol-
lowing:

(1) The day after all rights offered on
the Agency notice of intent to accel-
erate expire if the borrower does not
appeal;

(2) The day after all appeals resulting
from an Agency notice of intent to ac-
celerate are concluded if the borrower
appeals and the Agency prevails on the
appeal;

(3) The day after all appeal rights
have been concluded relating to a fail-
ure to graduate and the Agency pre-
vails on any appeal;

(4) Any other time when, because of
litigation, third party action, or other
unforeseen circumstance, acceleration
is the next step for the Agency in serv-
icing and liquidating the account.

(d) A borrower is considered to be in
foreclosure status under this section
anytime after acceleration of the ac-
count.

(e) The moratorium will end on the
earlier of:

(1) The date the program discrimina-
tion claim is resolved by USDA or

(2) The date that a court of com-
petent jurisdiction renders a final deci-
sion on the program discrimination

7 CFR Ch. VII (1-1-24 Edition)

claim if the borrower appeals the deci-
sion of USDA.

[76 FR 5058, Jan. 28, 2011]
§§766.359-766.400 [Reserved]

Subpart I—Exception Authority

§766.401 Agency exception authority.

On an individual case basis, the
Agency may consider granting an ex-
ception to any regulatory requirement
or policy of this part if:

(a) The exception is not inconsistent
with the authorizing statute or other
applicable law; and

(b) The Agency’s financial interest
would be adversely affected by acting
in accordance with published regula-
tions or policies and granting the ex-
ception would resolve or eliminate the
adverse effect upon its financial inter-
est.

PART 767—INVENTORY PROPERTY
MANAGEMENT

Subpart A—Overview

Sec.

767.1 Introduction.

767.2 Abbreviations and definitions.
767.3-767.50 [Reserved]

Subpart B—Property Abandonment and
Personal Property Removal

767.51 Property abandonment.

767.52 Disposition of personal property from
real estate inventory property.

767.53-767.100 [Reserved]

Subpart C—Lease of Real Estate Inventory
Property

767.101 Leasing real estate inventory prop-
erty.

767.102 Leasing non-real estate
property.

767.103 Managing leased real estate inven-
tory property.

767.104-767.150 [Reserved]

inventory

Subpart D—Disposal of Inventory Property

767.1561 General requirements.

767.152 Exceptions.

767.153 Sale of real estate inventory prop-
erty.

767.1564 Conveying easements, rights-of-way,
and other interests in inventory prop-
erty.

767.155 Selling chattel property.
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