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Score Criteria used to determine score Agency consideration 

• Attend sessions as agreed, or ..............................
• Attempt to complete assignments, or ....................
• Otherwise make a good faith effort to complete 

the training..

Training requirement associated with course is not 
complete. The borrower is ineligible for future direct 
loans until the training is completed. 

PART 765—DIRECT LOAN 
SERVICING—REGULAR 

Sec. 

Subpart A—Overview 

765.1 Introduction. 
765.2 Abbreviations and definitions. 
765.3–765.50 [Reserved] 

Subpart B—Borrowers with Limited 
Resource Interest Rate Loans 

765.51 Required review. 
765.52–765.100 [Reserved] 

Subpart C—Borrower Graduation 

765.101 Borrower graduation requirements. 
765.102 Borrower noncompliance with grad-

uation requirements. 
765.103 Transfer and assignment of Agency 

liens. 
765.104–765.150 [Reserved] 

Subpart D—Borrower Payments 

765.151 Handling payments. 
765.152 Types of payments. 
765.153 Application of payments. 
765.154 Distribution of payments. 
765.155 Final loan payments. 
765.156–765.160 [Reserved] 
765.161 Borrowers entering the Armed 

Forces. 
765.162–765.200 [Reserved] 

Subpart E—Protecting the Agency’s 
Security Interest 

765.201 General policy. 
765.202 Borrower responsibilities. 
765.203 Protective advances. 
765.204 Notifying potential purchasers. 
765.205 Subordination of liens. 
765.206 Junior liens. 
765.207 Conditions for severance agree-

ments. 
765.208–765.250 [Reserved] 

Subpart F—Required Use and Operation of 
Agency Security 

765.251 General. 
765.252 Lease of security. 
765.253 Ceasing to operate security. 
765.254–765.300 [Reserved] 

Subpart G—Disposal of Chattel Security 

765.301 General. 
765.302 Use and maintenance of the agree-

ment for the use of proceeds. 
765.303 Use of proceeds from chattel secu-

rity. 
765.304 Unapproved disposition. 
765.305 Release of security interest. 
765.306–765.350 [Reserved] 

Subpart H—Partial Release of Real Estate 
Security 

765.351 Requirements to obtain Agency con-
sent. 

765.352 Use of proceeds. 
765.353 Determining market value. 
765.354–765.400 [Reserved] 

Subpart I—Transfer of Security and 
Assumption of Debt 

765.401 Conditions for transfer of real estate 
and chattel security. 

765.402 Transfer of security and loan as-
sumption on same rates and terms. 

765.403 Transfer of security to and assump-
tion of debt by eligible applicants. 

765.404 Transfer of security to and assump-
tion of debt by ineligible applicants. 

765.405 Payment of costs associated with 
transfers. 

765.406 Release of transferor from liability. 
765.407–765.450 [Reserved] 

Subpart J—Deceased Borrowers 

765.451 Continuation of FLP debt and trans-
fer of security. 

765.452 Borrowers with Non-program loans. 
765.453–765.500 [Reserved] 

Subpart K—Exception Authority 

765.501 Agency exception authority. 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989. 

SOURCE: 72 FR 63309, Nov. 8, 2007, unless 
otherwise noted. 

Subpart A—Overview 

§ 765.1 Introduction. 

(a) Purpose. This part describes the 
policies for servicing direct FLP loans, 
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except for borrowers who are delin-
quent, financially distressed, or other-
wise in default on their loan. 

(b) Servicing actions. Servicing actions 
described in this part include: 

(1) Limited resource reviews; 
(2) Graduation to commercial credit; 
(3) Application of payments; 
(4) Maintaining and disposing of secu-

rity; 
(5) Transfer of security and assump-

tion of debt; and 
(6) Servicing accounts of deceased 

borrowers. 
(c) Loans covered. The Agency serv-

ices direct FLP loans under the poli-
cies contained in this part. This part is 
not applicable to Non-program loans, 
except where noted. 

§ 765.2 Abbreviations and definitions. 
Abbreviations and definitions for 

terms used in this part are provided in 
§ 761.2 of this chapter. 

§§ 765.3–765.50 [Reserved] 

Subpart B—Borrowers With Limited 
Resource Interest Rate Loans 

§ 765.51 Required review. 
(a) At least every 2 years, a borrower 

with limited resource interest rate 
loans is required to provide the oper-
ation’s financial information to the 
Agency; for the Agency to determine if 
the borrower can afford to pay a higher 
interest rate on the loan. The Agency 
will review the information provided in 
accordance with § 761.105 of this chap-
ter. 

(b) If the borrower’s farm operating 
plan shows that the debt service mar-
gin exceeds 110 percent, the Agency 
will increase the interest rate on the 
loans with a limited resource interest 
rate until: 

(1) A further increase in the interest 
rate results in a debt service margin of 
less than 110 percent; or 

(2) The interest rate is equal to the 
interest rate currently in effect for the 
type of loan. 

(c) Except as provided in paragraph 
(d) of this section, the Agency will in-
crease the limited resource interest 
rate to the current interest rate for the 
type of loan, if the borrower: 

(1) Purchases items not planned dur-
ing the term of the loan; 

(2) Refuses to submit information the 
Agency requests for use in reviewing 
the borrower’s financial condition; 

(3) Ceases farming, as described in 
§ 765.253; or 

(4) Is ineligible due to disqualifica-
tion resulting from Federal crop insur-
ance violation according to 7 CFR part 
718. 

(d) If the borrower has limited re-
source interest rate loans that are de-
ferred, the Agency will not change the 
interest rate during the deferral period. 

[72 FR 63309, Nov. 8, 2007, as amended at 86 
FR 43392, Aug. 9, 2021] 

§§ 765.52–765.100 [Reserved] 

Subpart C—Borrower Graduation 
§ 765.101 Borrower graduation re-

quirements. 
(a) In accordance with the promis-

sory note and security instruments, 
the borrower must graduate to another 
source of credit if the Agency deter-
mines that: 

(1) The borrower has the ability to 
obtain credit from other sources; and 

(2) Adequate credit is available from 
other sources at reasonable rates and 
terms. 

(b) The Agency may require partial 
or full graduation. 

(1) In a partial graduation, all FLP 
loans of one type (i.e. all chattel loans 
or all real estate loans) must be paid in 
full by refinancing with other credit 
with or without an Agency guarantee. 

(2) In a full graduation, all FLP loans 
are paid in full by refinancing with 
other credit with or without an Agency 
guarantee. 

(3) A loan made for chattel and real 
estate purposes will be categorized ac-
cording to how the majority of the 
loan’s funds are expended. 

(c) The borrower must submit all in-
formation that the Agency requests in 
conjunction with the review of the bor-
rower’s financial condition. 

(d) The Agency may provide a bor-
rower’s prospectus to lenders in an at-
tempt to identify sources of non-Agen-
cy credit and assess the lenders’ inter-
est in refinancing the borrower’s loan. 
The Agency will notify the borrower 
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when the borrower’s prospectus is pro-
vided to one or more lenders. 

(e) If a lender expresses an interest in 
refinancing the borrower’s FLP loan, 
the borrower must: 

(1) Apply for a loan from the inter-
ested lender within 30 days of notice; or 

(2) Seek guaranteed loan assistance 
under the market placement program 
in accordance with § 762.110(g) of this 
chapter. 

(f) The borrower will be responsible 
for any application fees or purchase of 
stock in conjunction with graduation. 

(g) CLs are not subject to graduation 
requirements under this part. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010] 

§ 765.102 Borrower noncompliance 
with graduation requirements. 

Borrower failure to fulfill all gradua-
tion requirements within the time-pe-
riod specified by the Agency con-
stitutes default on the loan. The Agen-
cy will accelerate the borrower’s loan 
without offering servicing options pro-
vided in 7 CFR part 766. 

§ 765.103 Transfer and assignment of 
Agency liens. 

The Agency may assign its lien to 
the new lender when the borrower is 
graduating and all FLP debt will be 
paid in full. 

§§ 765.104–765.150 [Reserved] 

Subpart D—Borrower Payments 

§ 765.151 Handling payments. 

(a) Borrower payments. Borrowers 
must submit their loan payments in a 
form acceptable to the Agency, such as 
checks and money orders. Forms of 
payment not acceptable to the Agency 
include, but are not limited to, cash, 
foreign currency, foreign checks, and 
sight drafts. 

(b) Crediting account. The Agency 
credits the borrower’s account as of the 
date the Agency receives payment. 

[72 FR 63309, Nov. 8, 2007, as amended at 87 
FR 13124, Mar. 9, 2022] 

§ 765.152 Types of payments. 

(a) Regular payments. Regular pay-
ments are derived from, but are not 
limited to: 

(1) The sale of normal income secu-
rity; 

(2) The sale of farm products; 
(3) Lease income, including mineral 

lease signing bonus; 
(4) Program or disaster-related dis-

bursements from USDA or crop insur-
ance entities; and 

(5) Non-farm income. 
(b) Extra payments. Extra payments 

are derived from any of the following: 
(1) Sale of chattel security other 

than normal income security; 
(2) Sale of real estate security; 
(3) Refinancing of FLP debt; 
(4) Proceeds of insurance claims re-

ceived on Agency security, if not being 
used to repair or replace the security; 

(5) Any transaction that results in a 
loss in the value of any Agency basic 
security; 

(6) Refunds of duplicate program ben-
efits or assistance to be applied on CL 
or EM loans; or 

(7) Refunds of unused loan funds. 
(c) Payments from sale of real estate. 

Notwithstanding any other provision of 
this section, payments derived from 
the sale of real estate security will be 
treated as regular payments at the 
Agency’s discretion, if the FLP loans 
will be adequately secured after the 
transaction. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010; 87 FR 13124, Mar. 9, 
2022] 

§ 765.153 Application of payments. 

(a) Regular payments. A regular pay-
ment is credited to a scheduled install-
ment on program and non-program 
loans. Regular payments are applied to 
loans in the following order: 

(1) Annual operating loan; 
(2) Delinquent FLP installments, 

paying least secured loans first; 
(3) Non-delinquent FLP installments 

due in the current production cycle in 
order of security priority, paying least 
secured loans first; 

(4) Any future installments due. 
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(b) Extra payments. An extra payment 
is not credited to a scheduled install-
ment and does not relieve the bor-
rower’s responsibility to make sched-
uled loan installments, but will reduce 
the borrower’s FLP indebtedness. 
Extra payments are applied to FLP 
loans in order of lien priority except 
for refunds of unused loan funds, which 
shall be applied to the loan for which 
the funds were advanced. 

§ 765.154 Distribution of payments. 

The Agency applies both regular and 
extra payments to each loan in the fol-
lowing order, as applicable: 

(a) Recoverable costs and protective 
advances plus interest; 

(b) Deferred non-capitalized interest; 
(c) Accrued deferred interest; 
(d) Interest accrued to date of pay-

ment; and 
(e) Loan principal. 

§ 765.155 Final loan payments. 

(a) General. (1) Unless the Agency has 
reservations regarding the validity of 
the payment, the Agency may release 
the borrower’s security instruments at 
the time payment is made, if the bor-
rower makes a final payment by one of 
the following methods: 

(i) U.S. Treasury check; 
(ii) Cashier’s check; or 
(iii) Certified check. 
(2) Security instruments will only be 

released when all loans secured by the 
instruments have been paid in full or 
otherwise satisfied. 

(3) The Agency will return the paid 
note and satisfied security instruments 
to the borrower after the Agency proc-
esses the final payment and determines 
that the total indebtedness is paid in 
full. 

(b) Borrower refunds. If the borrower 
refunds the entire loan after the loan is 
closed, the borrower must pay interest 
from the date of the note to the date 
the Agency received the funds. 

(c) Overpayments. If an Agency mis-
calculation of a final payment results 
in an overpayment by the borrower of 
less than $10, the borrower must re-
quest a refund from the Agency in 
writing. Overpayments of $10 or more 
automatically will be refunded by the 
Agency. 

(d) Underpayments. If an Agency mis-
calculation of a final payment amount 
results in an underpayment, the Agen-
cy may collect all account balances re-
sulting from its error. If the Agency 
cannot collect an underpayment from 
the borrower, the Agency will service 
the debt in accordance with part 761, 
subpart F of this chapter. 

[72 FR 63309, Nov. 8, 2007, as amended at 85 
FR 36693, June 17, 2020; 87 FR 13124, Mar. 9, 
2022] 

§§ 765.156–765.160 [Reserved] 

§ 765.161 Borrowers entering the 
Armed Forces. 

(a) Protections for borrowers on active 
duty. The Servicemembers Civil Relief 
Act (Pub. L. 108–189) and the Ronald W. 
Reagan National Defense Authoriza-
tion Act for Fiscal Year (FY) 2005 (Pub. 
L. 108–375) provide certain loan serv-
icing protections for military bor-
rowers. The Agency will apply those 
loan servicing protections to applicable 
Farm Loan borrowers. 

(1) The benefits and protections of 
the Servicemembers Civil Relief Act 
apply to borrowers on active duty at 
all times. 

(2) The requirements of the Ronald 
W. Reagan National Defense Authoriza-
tion Act for Fiscal Year (FY) 2005 apply 
during a time of a war or national 
emergency as declared by the President 
or Congress. 

(b) Eligibility for National Guard mem-
bers and military reservists. Borrowers 
who are National Guard members or 
military reservists will be eligible for 
the protections covered by this section, 
as specified in paragraphs (b)(1) and (2) 
of this section: 

(1) National Guard members must be 
on duty for at least 30 consecutive cal-
endar days. 

(2) Military reservists are eligible 
from the date orders are received to re-
port for active duty. 

(c) Entity eligibility. National Guard 
members and military reservists on ac-
tive duty and any operating entity 
owned solely by the active duty bor-
rower may be considered for protec-
tions specified in paragraph (a) of this 
section. 

[86 FR 43392, Aug. 9, 2021] 
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§§ 765.162–765.200 [Reserved] 

Subpart E—Protecting the 
Agency’s Security Interest 

§ 765.201 General policy. 
All Agency servicing actions regard-

ing preservation and protection of 
Agency security will be consistent with 
the covenants and agreements con-
tained in all loan agreements and secu-
rity instruments. 

§ 765.202 Borrower responsibilities. 
The borrower must: 
(a) Comply with all provisions of the 

loan agreements; 
(1) Non-compliance with the provi-

sions of loan agreements and docu-
ments, other than failure to meet 
scheduled loan repayment installments 
contained in the promissory note, con-
stitutes non-monetary default on FLP 
loans by the borrower; 

(2) Borrower non-compliance will be 
considered by the Agency when making 
eligibility determinations for future 
requests for assistance and may ad-
versely impact such requests; 

(b) Maintain, protect, and account 
for all security; 

(c) Pay the following, unless State 
law requires the Agency to pay: 

(1) Fees for executing, filing or re-
cording financing statements, continu-
ation statements or other security in-
struments; and 

(2) The cost of lien search reports; 
(d) Pay taxes on property securing 

FLP loans when they become due; 
(e) Maintain insurance coverage in an 

amount specified by the Agency; 
(f) Protect the interests of the Agen-

cy when a third party brings suit or 
takes other action that could affect 
Agency security. 

§ 765.203 Protective advances. 
When necessary to protect the Agen-

cy’s security interest, costs incurred 
for the following actions will be 
charged to the borrower’s account: 

(a) Maintain abandoned security 
property; 

(b) Preserve inadequately maintained 
security; 

(c) Pay real estate taxes and assess-
ments; 

(d) Pay property, hazard, or flood in-
surance; 

(e) Pay harvesting costs; 
(f) Maintain Agency security instru-

ments; 
(g) Pay ground rents; 
(h) Pay expenses for emergency 

measures to protect the Agency’s col-
lateral; and 

(i) Protect the Agency from actions 
by third parties. 

§ 765.204 Notifying potential pur-
chasers. 

(a) States with Central Filing System 
(CFS). The Agency participates and 
complies with central filing systems in 
States where CFS has been organized. 
In a State with a CFS, the Agency is 
not required to additionally notify po-
tential purchasers that the Agency has 
a lien on a borrower’s chattel security, 
unless specifically required by State 
law. 

(b) States without CFS. In a State 
without CFS, the Agency follows the 
filing requirements specified for per-
fecting a lien on a borrower’s chattel 
security under State law. The Agency 
will distribute the list of chattel and 
crop borrowers to sale barns, ware-
houses, and other businesses that buy 
or sell chattels or crops. In addition, 
the Agency may provide the list of bor-
rowers to potential purchasers upon re-
quest. 

§ 765.205 Subordination of liens. 
(a) Borrower application requirements. 

The borrower must submit the fol-
lowing, unless it already exists in the 
Agency’s file and is still current as de-
termined by the Agency: 

(1) Completed Agency application for 
subordination form; 

(2) A current financial statement, in-
cluding, in the case of an entity, finan-
cial statements from all entity mem-
bers; 

(3) Documentation of compliance 
with the Agency’s environmental regu-
lations contained in part 799 of this 
chapter; 

(4) Verification of all non-farm in-
come; 

(5) The farm’s operating plan, includ-
ing a projected cash flow budget re-
flecting production, income, expenses, 
and debt repayment plan; and 
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(6) Verification of all debts. 
(b) Subordination of real estate secu-

rity. For loans secured by real estate, 
the Agency will approve a request for 
subordination subject to the following 
conditions: 

(1) If a lender requires that the Agen-
cy subordinate its lien position on the 
borrower’s existing property in order 
for the borrower to acquire new prop-
erty and the request meets the require-
ments in paragraph (b)(3) of this sec-
tion, the request may be approved. The 
Agency will obtain a valid mortgage 
and the required lien position on the 
new property. The Agency will require 
title clearance and loan closing for the 
property in accordance with § 764.402 of 
this chapter. 

(2) If the borrower is an entity and 
the Agency has taken real estate as ad-
ditional security on property owned by 
a member, a subordination for any au-
thorized loan purpose may be approved 
when it meets the requirements in 
paragraph (b)(3) of this section and it is 
needed for the entity member to fi-
nance a separate farming operation. 
The subordination must not cause the 
unpaid principal and interest on the 
FLP loan to exceed the value of loan 
security or otherwise adversely affect 
the security. 

(3) The Agency will approve a request 
for subordination of real estate to a 
creditor if: 

(i) The loan will be used for an au-
thorized loan purpose or is to refinance 
a loan made for an authorized loan pur-
pose by the Agency or another cred-
itor; 

(ii) The credit is essential to the 
farming operation, and the borrower 
cannot obtain the credit without a sub-
ordination; 

(iii) The FLP loan is still adequately 
secured after the subordination, or the 
value of the loan security will be in-
creased by an amount at least equal to 
the advance to be made under the sub-
ordination; 

(iv) Except as authorized by para-
graph (c)(2) of this section, there is no 
other subordination outstanding with 
another lender in connection with the 
same security; 

(v) The subordination is limited to a 
specific amount; 

(vi) The loan made in conjunction 
with the subordination will be closed 
within a reasonable time and has a 
definite maturity date; 

(vii) If the loan is made in conjunc-
tion with a guaranteed loan, the guar-
anteed loan meets the requirements of 
§ 762.142(c) of this chapter; 

(viii) The borrower is not in default 
or will not be in default on FLP loans 
by the time the subordination closing 
is complete; 

(ix) The borrower can demonstrate, 
through a current farm operating plan, 
the ability to repay all debt payments 
scheduled, and to be scheduled, during 
the production cycle; 

(x) Except for CL, the borrower is un-
able to partially or fully graduate; 

(xi) The borrower must not be ineli-
gible as a result of a conviction for 
controlled substances according to part 
718 of this chapter; 

(xii) The borrower must not be ineli-
gible due to disqualification resulting 
from Federal crop insurance violation 
according to part 718 of this chapter; 

(xiii) The borrower will not use loan 
funds in a way that will contribute to 
erosion of highly erodible land or con-
version of wetlands as described in part 
799 of this chapter; 

(xiv) Any planned development of 
real estate security will be performed 
as directed by the lessor or creditor, as 
approved by the Agency, and will com-
ply with the terms and conditions of 
§ 761.10 of this chapter; 

(xv) If a borrower with an SAA mort-
gage is refinancing a loan held by a 
lender, subordination of the SAA mort-
gage may only be approved when the 
refinanced loan does not increase the 
amount of debt; and 

(xvi) In the case of a subordination of 
non-program loan security, the non- 
program loan security also secures a 
program loan with the same borrower. 

(4) The Agency will approve a request 
for subordination of real estate to a 
lessee if the conditions in paragraphs 
(b)(3)(viii) through (xvi) of this section 
are met. 

(c) Chattel security. The requirements 
for chattel subordinations are as fol-
lows: 
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(1) For loans secured by chattel, the 
subordination must meet the condi-
tions contained in paragraphs (b)(3)(i) 
through (xiii) of this section. 

(2) The Agency will approve a request 
for a second subordination to enable a 
borrower to obtain crop insurance, if 
the following conditions are met: 

(i) The creditor to whom the first 
subordination was given did not pro-
vide for payment of the current year’s 
crop insurance premium, and consents 
in writing to the provisions of the sec-
ond subordination to pay insurance 
premiums from the crop or insurance 
proceeds; 

(ii) The borrower assigns the insur-
ance proceeds to the Agency or names 
the Agency in the loss payable clause 
of the policy; and 

(iii) The subordination meets the 
conditions under paragraphs (b)(1) 
through (12) of this section. 

(d) Appraisals. An appraisal of the 
property that secures the FLP loan 
will be required when the Agency de-
termines it necessary to protect its in-
terest. Appraisals will be obtained in 
accordance with § 761.7 of this chapter. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010; 78 FR 65530, Nov. 1, 
2013; 81 FR 51284, Aug. 3, 2016] 

§ 765.206 Junior liens. 
(a) General policy. The borrower will 

not give a lien on Agency security 
without the consent of the Agency. 
Failure to obtain Agency consent will 
be considered by the Agency when 
making eligibility determinations for 
future requests for assistance and may 
adversely impact such requests. 

(b) Conditions for consent. The Agency 
will consent to the terms of a junior 
lien if all of the following conditions 
are met: 

(1) The borrower’s ability to make 
scheduled loan payments is not jeop-
ardized; 

(2) The borrower provides the Agency 
a copy of the farm operating plan sub-
mitted to the junior lienholder, and the 
plan is consistent with the Agency op-
erating plan; 

(3) The total debt against the secu-
rity does not exceed the security’s 
market value; 

(4) The junior lienholder agrees in 
writing not to foreclose the security 

instrument unless written notice is 
provided to the Agency; 

(5) The borrower is unable to grad-
uate on any program except for CL; 
and 

(6) The junior lien will not otherwise 
adversely impact the Agency’s finan-
cial interests. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010] 

§ 765.207 Conditions for severance 
agreements. 

For loans secured by real estate, a 
borrower may request Agency consent 
to a severance agreement or similar in-
strument so that future chattel ac-
quired by the borrower will not become 
part of the real estate securing the 
FLP debt. The Agency will consent to 
severance agreements if all of the fol-
lowing conditions are met: 

(a) The financing arrangements are 
in the financial interest of the Agency 
and the borrower; 

(b) The transaction will not ad-
versely affect the Agency’s security po-
sition; 

(c) The borrower is unable to grad-
uate on any program except for CL; 

(d) The transaction will not jeop-
ardize the borrower’s ability to pay all 
outstanding debts to the Agency and 
other creditors; and 

(e) The property acquired is con-
sistent with authorized loan purposes. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010] 

§§ 765.208–765.250 [Reserved] 

Subpart F—Required Use and 
Operation of Agency Security 

§ 765.251 General. 

(a) A borrower is required to be the 
operator of Agency security in accord-
ance with loan purposes, loan agree-
ments, and security instruments. 

(b) A borrower who fails to operate 
the security without Agency consent is 
in violation of loan agreements and se-
curity instruments. 

(c) The Agency will consider a bor-
rower’s request to lease or cease to op-
erate the security as provided in 
§§ 765.252 and 765.253. 

VerDate Sep<11>2014 09:18 Jun 25, 2024 Jkt 262018 PO 00000 Frm 00325 Fmt 8010 Sfmt 8010 Y:\SGML\262018.XXX 262018sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



316 

7 CFR Ch. VII (1–1–24 Edition) § 765.252 

§ 765.252 Lease of security. 

(a) Real estate surface leases. The bor-
rower must request prior approval to 
lease the surface of real estate secu-
rity. The Agency will approve requests 
provided the following conditions are 
met: 

(1) The lease will not adversely affect 
the Agency’s security interest; 

(2) The term of consecutive leases for 
agricultural purposes does not exceed 3 
years, or 5 years if the borrower and 
the lessee are related by blood or mar-
riage. The term of surface leases for 
farm property no longer in use, such as 
old barns, or for nonfarm purposes, 
such as wind turbines, communication 
towers, or similar installations can be 
for any term; 

(3) The lease does not contain an op-
tion to purchase; and 

(4) The lease does not hinder the fu-
ture operation or success of the farm, 
or, if the borrower has ceased to oper-
ate the farm, the requirements speci-
fied in § 765.253 are met. Leases for non-
farm enterprises, such as solar farms, 
which take significant acreage of the 
operation out of agriculture production 
are not authorized. Non-productive 
land may be considered for this type of 
lease; and. 

(5) The lease and any contracts or 
agreements in connection with the 
lease must be reviewed and approved 
by the Government. 

(b) Mineral leases. The borrower must 
request Agency consent to lease any 
mineral rights used as security for FLP 
loans. 

(1) For FO loans made from Decem-
ber 23, 1985, to February 7, 2014, and 
loans other than FO loans secured by 
real estate and made from December 
23, 1985, to November 1, 2013, the value 
of the mineral rights must have been 
included in the original appraisal in 
order for the Agency to obtain a secu-
rity interest in any oil, gas, and other 
mineral associated with the real estate 
security. 

(2) For all other loans not covered by 
paragraph (b)(1) of this section, the 
Agency will obtain a security interest 
in any oil, gas, and other mineral on or 
under the real estate pledged as collat-
eral in accordance with the applicable 
security agreement, regardless of 

whether such minerals were included in 
the original appraisal. 

(3) The Agency may consent to a 
mineral lease if the proposed use of the 
leased rights will not adversely affect 
either: 

(i) The Agency’s security interest; or 
(ii) Compliance with any applicable 

environmental requirements of part 799 
of this chapter. 

(4) The term of the mineral lease is 
not limited. 

(c) Lease of chattel security. Lease of 
chattel security is not authorized. 

(d) Lease proceeds. Lease proceeds are 
considered normal income security and 
may be used in accordance with 
§ 765.303. 

(e) Lease of allotments. (1) The Agency 
will not approve any crop allotment 
lease that will adversely affect its se-
curity interest in the allotment. 

(2) The borrower must assign all 
rental proceeds from an allotment 
lease to the Agency. 

[72 FR 63309, Nov. 8, 2007, as amended at 78 
FR 65531, Nov. 1, 2013; 79 FR 78694, Dec. 31, 
2014; 81 FR 51284, Aug. 3, 2016; 86 FR 43392, 
Aug. 9, 2021] 

§ 765.253 Ceasing to operate security. 
If the borrower requests Agency con-

sent to cease operating the security or 
if the Agency discovers that the bor-
rower is failing to operate the security, 
the Agency will give consent if: 

(a) Such action is in the Agency’s 
best interests; 

(b) The borrower is unable to grad-
uate on any program except for CL; 

(c) The borrower is not ineligible as a 
result of disqualification for Federal 
crop insurance violation according to 7 
CFR part 718; 

(d) Any one of the following condi-
tions is met: 

(1) The borrower is involved in the 
day-to-day operational activities, man-
agement decisions, costs and returns of 
the farming operation, and will con-
tinue to reside in the immediate farm-
ing community for reasonable manage-
ment and operation involvement; 

(2) The borrower’s failure to operate 
the security is due to age or poor 
health, and the borrower continues to 
reside in the immediate farming com-
munity for reasonable management 
and operation involvement; or 

VerDate Sep<11>2014 09:18 Jun 25, 2024 Jkt 262018 PO 00000 Frm 00326 Fmt 8010 Sfmt 8010 Y:\SGML\262018.XXX 262018sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



317 

Farm Service Agency, USDA § 765.303 

(3) The borrower’s failure to operate 
the security is beyond the borrower’s 
control, and the borrower will resume 
the farming operation within 3 years. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010; 78 FR 65531, Nov. 1, 
2013] 

§§ 765.254–765.300 [Reserved] 

Subpart G—Disposal of Chattel 
Security 

§ 765.301 General. 

(a) The borrower must account for all 
chattel security, and maintain records 
of dispositions of chattel security and 
the actual use of proceeds. The bor-
rower must make these records avail-
able to the Agency upon request. 

(b) The borrower may not dispose of 
chattel security for an amount less 
than its market value. All proceeds, in-
cluding any amount in excess of the 
market value, must be distributed to 
lienholders for application to the bor-
rower’s account in the order of lien pri-
ority. 

(1) The Agency considers the market 
value of normal income security to be 
the prevailing market price of the com-
modity in the area in which the farm is 
located. 

(2) The market value for basic secu-
rity is determined by an appraisal ob-
tained in accordance with § 761.7 of this 
chapter. 

(c) When the borrower sells chattel 
security, the property and proceeds re-
main subject to the Agency lien until 
the lien is released by the Agency. 

(d) The Agency and all other 
lienholders must provide written con-
sent before a borrower may use pro-
ceeds for a purpose other than payment 
of lienholders in the order of lien pri-
ority. 

(e) The transaction must not inter-
fere with the borrower’s farming oper-
ation or jeopardize the borrower’s abil-
ity to repay the FLP loan. 

(f) The disposition must enhance the 
program objectives of the FLP loan. 

(g) When the borrower exchanges se-
curity property for other property or 
purchases new property with sale pro-
ceeds, the acquisition must be essential 
to the farming operation as well as 

meet the program objectives, purposes, 
and limitations for the type of loan. 

(h) All checks, drafts, or money or-
ders which the borrower receives from 
the sale of Agency security must be 
payable to the borrower and the Agen-
cy. If all FLP loan installments and 
any past due installments, for the pe-
riod of the agreement for the use of 
proceeds have been paid, however, 
these payments from the sale of nor-
mal income security may be payable 
solely to the borrower. 

[72 FR 63309, Nov. 8, 2007, as amended at 78 
FR 65531, Nov. 1, 2013] 

§ 765.302 Use and maintenance of the 
agreement for the use of proceeds. 

(a) The borrower and the Agency will 
execute an agreement for the use of 
proceeds. 

(b) The borrower must report any dis-
position of basic or normal income se-
curity to the Agency as specified in the 
agreement for the use of proceeds. 

(c) If a borrower wants to dispose of 
normal income security in a way dif-
ferent than provided by the agreement 
for the use of proceeds, the borrower 
must obtain the Agency’s consent be-
fore the disposition unless all FLP pay-
ments planned on the agreement have 
been paid. 

(d) If the borrower sells normal in-
come security to a purchaser not listed 
in the agreement for the use of pro-
ceeds, the borrower must immediately 
notify the Agency of what property has 
been sold and of the name and business 
address of the purchaser. 

(e) The borrower must provide the 
Agency with the necessary information 
to update the agreement for the use of 
proceeds. 

(f) Changes to the agreement on the 
use of proceeds will be recorded, dated 
and initialed by the borrower and the 
Agency. 

[72 FR 63309, Nov. 8, 2007, as amended at 78 
FR 65531, Nov. 1, 2013] 

§ 765.303 Use of proceeds from chattel 
security. 

(a) General. (1) Proceeds from the sale 
of basic security and normal income se-
curity must be remitted to lienholders 
in order of lien priority. 

(2) Proceeds remitted to the Agency 
may be used as follows: 
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(i) Applied to the FLP loan; 
(ii) Pay customary costs appropriate 

to the transaction. 
(3) With the concurrence of all 

lienholders, proceeds may be used to 
preserve the security because of a nat-
ural disaster or other severe catas-
trophe, when funds cannot be obtained 
by other means in time to prevent the 
borrower and the Agency from suf-
fering a substantial loss. 

(4) Security may be consumed as fol-
lows: 

(i) Livestock may be used by the bor-
rower’s family for subsistence; 

(ii) If crops serve as security and usu-
ally would be marketed, the Agency 
may allow such crops to be fed to the 
borrower’s livestock, if this is pref-
erable to marketing, provided the 
Agency obtains a lien or assignment on 
the livestock, and livestock products, 
at least equal to the lien on the crops. 

(b) Proceeds from the sale of normal in-
come security. In addition to the uses 
specified in paragraph (a) of this sec-
tion, the agreement for the use of pro-
ceeds will allow for release of proceeds 
from the sale of normal income secu-
rity to be used to pay essential family 
living and farm operating expenses. 
Such releases will be terminated when 
an account is accelerated. 

(c) Proceeds from the sale of basic secu-
rity. In addition to the uses specified in 
paragraph (a) of this section: 

(1) Proceeds from the sale of basic se-
curity may not be used for any family 
living and farm operating expenses. 

(2) Security may be exchanged for 
chattel property better suited to the 
borrower’s needs if the Agency will ac-
quire a lien on the new property at 
least equal in value to the lien held on 
the property exchanged. 

(3) Proceeds may be used to purchase 
chattel property better suited to the 
borrower’s needs if the Agency will ac-
quire a lien on the purchased property. 
The value of the purchased property, 
together with any proceeds applied to 
the FLP loan, must at least equal the 
value of the Agency lien on the old se-
curity. 

§ 765.304 Unapproved disposition. 
(a) If a borrower disposes of chattel 

security without Agency approval, or 
misuses proceeds, the borrower must: 

(1) Make restitution to the Agency 
within 30 days of Agency notification; 
or 

(2) Provide disposition or use infor-
mation to enable the Agency to con-
sider post-approval within 30 days of 
Agency notification. 

(b) Failure to cure the first unau-
thorized disposition in accordance with 
paragraph (a) of this section, or a sec-
ond unauthorized disposition, whether 
or not cured, constitutes a non-mone-
tary default, will be considered by the 
Agency when making eligibility deter-
minations for future requests for as-
sistance, may adversely impact such 
requests, and may result in civil or 
criminal action. 

§ 765.305 Release of security interest. 

(a) When Agency security is sold, ex-
changed, or consumed in accordance 
with the agreement for the use of pro-
ceeds, the Agency will release its secu-
rity interest to the extent of the value 
of the security disposed. 

(b) Security interests on wool and 
mohair may be released when the secu-
rity is marketed by consignment, pro-
vided all of the following conditions 
are met: 

(1) The borrower assigns to the Agen-
cy the proceeds of any advances made, 
or to be made, on the wool or mohair 
by the broker, less shipping, handling, 
processing, and marketing costs; 

(2) The borrower assigns to the Agen-
cy the proceeds of the sale of the wool 
or mohair, less any remaining costs in 
shipping, handling, processing, and 
marketing, and less the amount of any 
advance (including any interest which 
may have accrued on the advance) 
made by the broker against the wool or 
mohair; and 

(3) The borrower and broker agree 
that the net proceeds of any advances 
on, or sale of, the wool or mohair will 
be paid by checks made payable jointly 
to the borrower and the Agency. 

(c) The Agency will release its lien on 
chattel security without compensation, 
upon borrower request provided: 

(1) The borrower has not received pri-
mary loan servicing or Disaster Set- 
Aside within the last 3 years; 

(2) The borrower will retain the secu-
rity and use it as collateral for other 
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credit, including partial graduation as 
specified in § 765.101; 

(3) The security margin on each FLP 
direct loan will be 150 percent or more 
after the release. The value of the re-
tained and released security will nor-
mally be based on appraisals obtained 
as specified in § 761.7 of this chapter; 
however, well documented recent sales 
of similar properties can be used if the 
Agency determines a supportable deci-
sion can be made without current ap-
praisals; 

(4) The release is approved by the 
FSA State Executive Director; and 

(5) Except for CL, the borrower is un-
able to fully graduate as specified in 
§ 765.101. 

[72 FR 63309, Nov. 8, 2007, as amended at 78 
FR 65531, Nov. 1, 2013] 

§§ 765.306–765.350 [Reserved] 

Subpart H—Partial Release of Real 
Estate Security 

§ 765.351 Requirements to obtain 
Agency consent. 

The borrower must obtain prior con-
sent from the Agency for any trans-
actions affecting the real estate secu-
rity, including, but not limited to, sale 
or exchange of security, a right-of-way 
across security, and a partial release. 
The Agency may consent to such trans-
actions provided the conditions in this 
section are met. 

(a) General. The following conditions 
apply to all transactions affecting real 
estate: 

(1) The transaction will enhance the 
objectives for which the FLP loan or 
loans were made; 

(2) The transaction will not jeop-
ardize the borrower’s ability to repay 
the FLP loan, or is necessary to place 
the borrower’s farming operation on a 
sound basis; 

(3) Except for releases in paragraph 
(f) of this section, the amount received 
by the borrower for the security being 
disposed of, or the rights being grant-
ed, is not less than the market value 
and will be remitted to the lienholders 
in the order of lien priority; 

(4) The transaction must not inter-
fere with the borrower’s farming oper-
ation; 

(5) The market value of the remain-
ing security is adequate to secure the 
FLP loans, or if the market value of 
the security before the transaction was 
inadequate to fully secure the FLP 
loans, the Agency’s equity in the secu-
rity is not diminished; 

(6) The environmental requirements 
of part 799 of this chapter must be met; 

(7) The borrower cannot graduate to 
other credit on any program except for 
CL; 

(8) The borrower must not be ineli-
gible due to disqualification resulting 
from Federal crop insurance violation 
according to 7 CFR part 718; and 

(9) The disposition of real estate se-
curity for an outstanding ST loan will 
only be authorized if the transaction 
will result in full repayment of the 
loan. 

(b) Sale of timber, gravel, oil, gas, coal, 
or other minerals. (1) Agency security 
instruments require that the borrower 
request and receive written consent 
from the Agency prior to certain trans-
actions, including, but not limited to, 
cutting, removal, or lease of timber, 
gravel, oil, gas, coal, or other minerals, 
except small amounts used by the bor-
rower for ordinary household purposes. 

(i) The sale of timber from real es-
tate that secures an FLP loan will be 
considered a disposition of a portion of 
the security. 

(ii) When the Agency has a security 
interest in oil, gas, or other minerals 
as provided by § 765.252(b), the sale of 
such products will be considered a dis-
position of a portion of the security by 
the Agency. 

(2) Any compensation the borrower 
may receive for damages to the surface 
of the real estate security resulting 
from exploration for, or recovery of, 
minerals must be assigned to the Agen-
cy. Such proceeds will be used to repair 
the damage, and any remaining funds 
must be remitted to lienholders in the 
order of lien priority or, with all 
lienholders’ consent, used for an au-
thorized loan purpose. 

(c) Exchange of security property. (1) 
When an exchange of security results 
in a balance owing to the borrower, the 
proceeds must be used in accordance 
with § 765.352. 

VerDate Sep<11>2014 09:18 Jun 25, 2024 Jkt 262018 PO 00000 Frm 00329 Fmt 8010 Sfmt 8010 Y:\SGML\262018.XXX 262018sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



320 

7 CFR Ch. VII (1–1–24 Edition) § 765.352 

(2) Property acquired by the borrower 
must meet program objectives, pur-
poses and limitations relating to the 
type of loan involved as well as appli-
cable requirements for appraisal, title 
clearance and security. 

(d) Sale under contract for deed. A bor-
rower may sell a portion of the secu-
rity for not less than its market value 
under a contract for deed subject to the 
following: 

(1) Not less than 10 percent of the 
purchase price will be paid as a down 
payment and remitted to lienholders in 
the order of lien priority; 

(2) Payments will not exceed 10 an-
nual installments of principal plus in-
terest or the remaining term of the 
FLP loan, whichever is less. The inter-
est rate will be the current rate being 
charged on a regular FO loan plus 1 
percent or the rate on the borrower’s 
notes, whichever is greater. Payments 
may be in equal or unequal install-
ments with a balloon final installment; 

(3) The Agency’s security rights, in-
cluding the right to foreclose on either 
the portion being sold or retained, will 
not be impaired; 

(4) Any subsequent payments must be 
assigned to the lienholders and remit-
ted in order of lien priority, or with 
lienholder’s approval, used in accord-
ance with § 765.352; 

(5) The mortgage on the property 
sold will not be released prior to either 
full payment of the borrower’s account 
or receipt of the full amount of sale 
proceeds; 

(6) The sale proceeds applied to the 
borrower’s loan accounts will not re-
lieve the borrower from obligations 
under the terms of the note or other 
agreements approved by the Agency; 

(7) All other requirements of this sec-
tion are met. 

(e) Transfer of allotments. (1) The 
Agency will not approve any crop allot-
ment lease that will adversely affect 
its security interest. 

(2) The sale of an allotment must 
comply with all conditions of this sub-
part. 

(3) The borrower may transfer crop 
allotments to another farm owned or 
controlled by the borrower. Such trans-
fer will be treated as a lease under 
§ 765.252. 

(f) Release without compensation. Real 
estate security may be released by FSA 
without compensation when the re-
quirements of paragraph (a) of this sec-
tion, except paragraph (a)(3) of this 
section, are met, and: 

(1) The borrower has not received pri-
mary loan servicing or Disaster Set- 
Aside within the last 3 years; 

(2) The security is: 
(i) To be retained by the borrower 

and used as collateral for other credit, 
including partial graduation as speci-
fied in § 765.101; or 

(ii) No more than 10 acres, or the 
minimum size that meets all State and 
local requirements for a division into a 
separate legal lot, whichever is greater, 
and is transferred without compensa-
tion to a person who is related to the 
borrower by blood or marriage. 

(3) The property released will not 
interfere with access to or operation of 
the remaining farm; 

(4) Essential buildings and facilities 
will not be released if they reduce the 
utility or marketability of the remain-
ing property; 

(5) Any issues arising due to legal de-
scriptions, surveys, environmental con-
cerns, utilities are the borrower’s re-
sponsibility and no costs or fees will be 
paid by FSA; 

(6) The security margin on each FLP 
direct loan will be above 150 percent 
after the release. The value of the re-
tained security will normally be based 
on appraisals obtained as specified in 
§ 761.7 of this chapter; however, well 
documented recent sales of similar 
properties can be used if the Agency 
determines the criteria have been met 
and a sound decision can be made with-
out current appraisals; 

(7) The release is approved by the 
FSA State Executive Director; and 

(8) Except for CL, the borrower is un-
able to fully graduate as specified in 
§ 765.101. 

[72 FR 63309, Nov. 8, 2007, as amended at 75 
FR 54016, Sept. 3, 2010; 78 FR 65531, Nov. 1, 
2013; 81 FR 51284, Aug. 3, 2016; 86 FR 43392, 
Aug. 9, 2021] 

§ 765.352 Use of proceeds. 

(a) Proceeds from transactions af-
fecting the real estate security may 
only be used as follows: 
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(1) Applied on liens in order of pri-
ority; 

(2) To pay customary costs appro-
priate to the transaction, which meet 
the following conditions: 

(i) Are reasonable in amount; 
(ii) Cannot be paid by the borrower; 
(iii) Will not be paid by the pur-

chaser; 
(iv) Must be paid to consummate the 

transaction; and 
(v) May include postage and insur-

ance when it is necessary for the Agen-
cy to present the promissory note to 
the recorder to obtain a release of a 
portion of the real estate from the 
mortgage. 

(3) For development or enlargement 
of real estate owned by the borrower as 
follows: 

(i) Development or enlargement must 
be necessary to improve the borrower’s 
debt repayment ability, place the bor-
rower’s farming operation on a sound 
basis, or otherwise enhance the objec-
tives of the loan; 

(ii) Such use will not conflict with 
the loan purposes, restrictions or re-
quirements of the type of loan in-
volved; 

(iii) Funds will be deposited in a su-
pervised bank account in accordance 
with subpart B of part 761 of this chap-
ter; 

(iv) The Agency has, or will obtain, a 
lien on the real estate developed or en-
larged; 

(v) Construction and development 
will be completed in accordance with 
§ 761.10 of this chapter. 

(b) After acceleration, the Agency 
may approve transactions only when 
all the proceeds will be applied to the 
liens against the security in the order 
of their priority, after deducting cus-
tomary costs appropriate to the trans-
action. Such approval will not cancel 
or delay liquidation, unless all loan de-
faults are otherwise cured. 

§ 765.353 Determining market value. 
(a) Security proposed for disposition. (1) 

The Agency will obtain an appraisal of 
the security proposed for disposition. 

(2) The Agency may waive the ap-
praisal requirement when the esti-
mated value is less than $50,000. 

(b) Security remaining after disposition. 
The Agency will obtain an appraisal of 

the remaining security if it determines 
that the transaction will reduce the 
value of the remaining security. 

(c) Appraisal requirements. Appraisals, 
when required, will be conducted in ac-
cordance with § 761.7 of this chapter. 

[72 FR 63309, Nov. 8, 2007, as amended at 86 
FR 43392, Aug. 9, 2021] 

§§ 765.354–765.400 [Reserved] 

Subpart I—Transfer of Security and 
Assumption of Debt 

§ 765.401 Conditions for transfer of 
real estate and chattel security. 

(a) General conditions. (1) Approval of 
a security transfer and corresponding 
loan assumption obligates a new bor-
rower to repay an existing FLP debt. 

(2) All transferees will become per-
sonally liable for the debt and assume 
the full responsibilities and obligations 
of the debt transferred when the trans-
fer and assumption is complete. If the 
transferee is an entity, the entity and 
each entity member must assume per-
sonal liability for the loan. 

(3) A transfer and assumption will 
only be approved if the Agency deter-
mines it is in the Agency’s financial in-
terest. 

(b) Agency consent. A borrower must 
request and obtain written Agency con-
sent prior to selling or transferring se-
curity to another party. 

[72 FR 63309, Nov. 8, 2007, as amended at 79 
FR 60745, Oct. 8, 2014] 

§ 765.402 Transfer of security and loan 
assumption on same rates and 
terms. 

An eligible applicant may assume an 
FLP loan on the same rates and terms 
as the original note if: 

(a) The original borrower has died 
and the spouse, other relative, or joint 
tenant who is not obligated on the note 
inherits the security property; 

(b) A family member of the borrower 
or an entity comprised solely of family 
members of the borrower assumes the 
debt along with the original borrower; 

(c) An individual with an ownership 
interest in the borrower entity buys 
the entire ownership interest of the 
other members and continues to oper-
ate the farm in accordance with loan 
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requirements. The new owner must as-
sume personal liability for the loan; 

(d) A new entity buys the borrower 
entity and continues to operate the 
farm in accordance with loan require-
ments; or 

(e) The original loan is an EM loan 
for physical or production losses and 
persons who were directly involved in 
the farm’s operation at the time of the 
loss will assume the loan. If the origi-
nal loan was made to: 

(1) An individual borrower, the trans-
feree must be a family member of the 
original borrower or an entity in which 
the entity members are comprised sole-
ly of family members of the original 
borrower. 

(2) A trust, partnership or joint oper-
ation, the transferee must have been a 
member, partner or joint operator 
when the Agency made the original 
loan or remain an entity comprised 
solely of people who were original enti-
ty members, partners or joint opera-
tors when the entity received the origi-
nal loan. 

(3) A corporation, limited liability 
company, cooperative, or other legal 
business organization, the transferee 
must: 

(i) Have been a corporate stock-
holder, cooperative member or other 
member of a legal business organiza-
tion, when the Agency made the origi-
nal loan or will be an entity comprised 
solely of entity members who were en-
tity members when the entity received 
the loan; and 

(ii) Assume only the portion of the 
physical or production loss loan equal 
to the transferee’s percentage of own-
ership. In the case of entity trans-
ferees, the transferee must assume that 
portion of the loan equal to the com-
bined percentages of ownership of the 
individual stockholders or entity mem-
bers in the transferee. 

[72 FR 63309, Nov. 8, 2007, as amended at 79 
FR 60745, Oct. 8, 2014] 

§ 765.403 Transfer of security to and 
assumption of debt by eligible ap-
plicants. 

(a) Transfer of real estate and chattel 
security. The Agency may approve 
transfers of security with assumption 
of FLP debt, other than EM loans for 
physical or production losses, by trans-

ferees eligible for the type of loan 
being assumed if: 

(1) The transferee meets all loan and 
security requirements in part 764 of 
this chapter for the type of loan being 
assumed; and 

(2) The outstanding loan balance 
(principal and interest) does not exceed 
the maximum loan limit for the type of 
loan as contained in § 761.8 of this chap-
ter. 

(b) Assumption of Non-program loans. 
Applicants eligible for FO loans under 
part 764 of this chapter may assume 
Non-program loans made for real es-
tate purposes if the Agency determines 
the property meets program require-
ments. In such case, the Agency will 
reclassify the Non-program loan as an 
FO loan. 

(c) Loan types that the Agency no 
longer makes. Real estate loan types the 
Agency no longer makes (i.e. EE, RL, 
RHF) may be assumed and reclassified 
as FO loans if the transferee is eligible 
for an FO loan under part 764 of this 
chapter and the property proposed for 
transfer meets program requirements. 

(d) Amount of assumption. The trans-
feree must assume the lesser of: 

(1) The outstanding balance of the 
transferor’s loan; or 

(2) The market value of the security, 
less prior liens and authorized costs, if 
the outstanding loan balance exceeds 
the market value of the property. 

(e) Rates and terms. The interest rate 
and loan term will be determined ac-
cording to rates and terms established 
in part 764 of this chapter for the type 
of loan being assumed. 

§ 765.404 Transfer of security to and 
assumption of debt by ineligible ap-
plicants. 

(a) General. (1) The Agency will allow 
the transfer of real estate and chattel 
security property to applicants who are 
ineligible for the type of loan being as-
sumed only on Non-program loan rates 
and terms. 

(2) The Agency will reclassify the as-
sumed loan as a Non-program loan. 

(b) Eligibility. Transferees must: 
(1) Provide written documentation 

verifying their credit worthiness and 
debt repayment ability; 

(2) Not have received debt forgiveness 
from the Agency; 
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(3) Not be ineligible for loans as a re-
sult of a conviction for controlled sub-
stances according to 7 CFR part 718; 
and 

(4) Not be ineligible due to disquali-
fication resulting from Federal crop in-
surance violation according to 7 CFR 
part 718. 

(c) Assumption amount. The transferee 
must assume the total outstanding 
FLP debt or if the value of the prop-
erty is less than the entire amount of 
debt, an amount equal to the market 
value of the security less any prior 
liens. The total outstanding FLP debt 
will include any unpaid deferred inter-
est that accrued on the loan to the ex-
tent that the debt does not exceed the 
security’s market value. 

(d) Downpayment. Non-program 
transferees must make a downpayment 
to the Agency of not less than 10 per-
cent of the lesser of the market value 
or unpaid debt. 

(e) Interest rate. The interest rate will 
be the Non-program interest rate in ef-
fect at the time of loan approval. 

(f) Loan terms. (1) For a Non-program 
loan secured by real estate, the Agency 
schedules repayment in 25 years or 
less, based on the applicant’s repay-
ment ability. 

(2) For a Non-program loan secured 
by chattel property only, the Agency 
schedules repayment in 5 years or less, 
based on the applicant’s repayment 
ability. 

§ 765.405 Payment of costs associated 
with transfers. 

The transferor and transferee are re-
sponsible for paying transfer costs such 
as real estate taxes, title examination, 
attorney’s fees, surveys, and title in-
surance. When the transferor is unable 
to pay its portion of the transfer costs, 
the transferee, with Agency approval, 
may pay these costs provided: 

(a) Any cash equity due the trans-
feror is applied first to payment of 
costs and the transferor does not re-
ceive any cash payment above these 
costs; 

(b) The transferee’s payoff of any jun-
ior liens does not exceed $5,000; 

(c) Fees are customary and reason-
able; 

(d) The transferee can verify that 
personal funds are available to pay 
transferor and transferee fees; and 

(e) Any equity due the transferor is 
held in escrow by an Agency designated 
closing agent and is disbursed at clos-
ing. 

§ 765.406 Release of transferor from li-
ability. 

(a) General. Agency approval of an as-
sumption does not automatically re-
lease the transferor from liability. 

(b) Requirements for release. (1) The 
Agency may release the transferor 
from liability when all of the security 
is transferred and the total out-
standing debt is assumed. 

(2) If an outstanding debt balance 
will remain and only part of the trans-
feror’s Agency security is transferred, 
the written request for release of li-
ability will not be approved, unless the 
deficiency is otherwise resolved to the 
Agency’s satisfaction. 

(3) If an outstanding balance will re-
main and all of the transferor’s secu-
rity has been transferred, the trans-
feror may pay the remaining balance 
or request debt settlement in accord-
ance with part 761 subpart F of this 
chapter. If the transferor does not re-
solve the debt by paying the remaining 
balance or submitting a debt settle-
ment offer that is acceptable to the 
Agency, the Agency will service the 
debt in accordance with part 3 of this 
title using all applicable collection 
tools including, but not limited to, ad-
ministrative offset, AWG, cross-serv-
icing, Federal salary offset, and TOP. 

(4) Except for loans in default being 
serviced under 7 CFR part 766, if an in-
dividual who is jointly liable for repay-
ment of an FLP loan withdraws from 
the farming operation and conveys all 
of their interest in the security to the 
remaining borrower, the withdrawing 
party may be released from liability 
under the following conditions: 

(i) A divorce decree or property set-
tlement states that the withdrawing 
party is no longer responsible for re-
paying the loan; 

(ii) All of the withdrawing party’s in-
terests in the security are conveyed to 
the persons with whom the loan will be 
continued; and 
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(iii) The persons with whom the loan 
will be continued can demonstrate the 
ability to repay all of the existing and 
proposed debt obligations. 

[72 FR 63309, Nov. 8, 2007, as amended at 85 
FR 36693, June 17, 2020] 

§§ 765.407–765.450 [Reserved] 

Subpart J—Deceased Borrowers 

§ 765.451 Continuation of FLP debt 
and transfer of security. 

(a) Individuals who are liable. Fol-
lowing the death of a borrower, the 
Agency will continue the loan with any 
individual who is liable for the indebt-
edness provided that the individual 
complies with the obligations of the 
loan and security instruments. 

(b) Individuals who are not liable. The 
Agency will continue the loan with a 
person who is not liable for the indebt-
edness in accordance with subpart I of 
this part. 

§ 765.452 Borrowers with Non-program 
loans. 

(a) Loan continuation. (1) The Agency 
will continue the loan with a jointly 
liable borrower if the remaining bor-
rower continues to pay the deceased 
borrower’s loan in accordance with the 
loan and security instruments. 

(2) The Agency may continue the 
loan with an individual who inherits 
title to the property and is not liable 
for the indebtedness provided the indi-
vidual makes payments as scheduled 
and fulfills all other responsibilities of 
the borrower according to the loan and 
security instruments. 

(b) Loan assumption. A deceased bor-
rower’s loan may be assumed by an in-
dividual not liable for the indebtedness 
in accordance with subpart I of this 
part. 

(c) Loan discontinuation. (1) The 
Agency will not continue a loan for 
any subsequent transfer of title by the 
heirs, or sale of interests between heirs 
to consolidate title; and 

(2) The Agency treats any subsequent 
transfer of title as a sale subject to re-
quirements listed in subpart I of this 
part. 

§§ 765.453–765.500 [Reserved] 

Subpart K—Exception Authority 
§ 765.501 Agency exception authority. 

On an individual case basis, the 
Agency may consider granting an ex-
ception to any regulatory requirement 
or policy of this part if: 

(a) The exception is not inconsistent 
with the authorizing statute or other 
applicable law; and 

(b) The Agency’s financial interest 
would be adversely affected by acting 
in accordance with published regula-
tions or policies and granting the ex-
ception would resolve or eliminate the 
adverse effect upon the Agency’s finan-
cial interest. 

PART 766—DIRECT LOAN 
SERVICING—SPECIAL 

Subpart A—Overview 

Sec. 
766.1 Introduction. 
766.2 Abbreviations and definitions. 
766.3–766.50 [Reserved] 

Subpart B—Disaster Set-Aside 

766.51 General. 
766.52 Eligibility. 
766.53 Disaster Set-Aside amount limita-

tions. 
766.54 Borrower application requirements. 
766.55 Eligibility determination. 
766.56 Security requirements. 
766.57 Borrower acceptance of Disaster Set- 

Aside. 
766.58 Installment to be set aside. 
766.59 Payments toward set-aside install-

ments. 
766.60 Canceling a Disaster Set-Aside. 
766.61 Reversal of a Disaster Set-Aside. 
766.62–766.100 [Reserved] 

Subpart C—Loan Servicing Programs 

766.101 Initial Agency notification to bor-
rower of loan servicing programs. 

766.102 Borrower application requirements. 
766.103 Borrower does not respond or does 

not submit a complete application. 
766.104 Borrower eligibility requirements. 
766.105 Agency consideration of servicing 

requests. 
766.106 Agency notification of decision re-

garding a complete application. 
766.107 Consolidation and rescheduling. 
766.108 Reamortization. 
766.109 Deferral. 
766.110 Conservation Contract. 
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