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GUARANTEE PROVISIONS 
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AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1926(a); 7 
U.S.C. 1932(a); and 7 U.S.C. 8107. 

SOURCE: 85 FR 42518, July 14, 2020, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 5001.1 General. 
(a) This part contains the regulations 

for Community Facilities, Water and 
Waste Disposal, Business and Industry, 
and Rural Energy for America Program 
loans guaranteed by the Agency and 
applies to lenders, holders, borrowers, 
and other parties involved in making, 
guaranteeing, holding, servicing, and 

liquidating such loans. The loan guar-
antee programs covered by this regula-
tion are more fully described as: 

(1) Community Programs Guaranteed 
Loans (5 U.S.C. 301 and 7 U.S.C. 1989) as 
authorized by Section 306(a)(1) of the 
Consolidated Farm and Rural Develop-
ment Act, 7 U.S.C. 1926(a)(1), as admin-
istered by the Rural Housing Service 
(RHS), herein after referred to as CF. 

(2) Water and Waste Disposal Pro-
gram Guaranteed Loans (5 U.S.C. 301, 7 
U.S.C. 1989, and 16 U.S.C. 1005) as au-
thorized by Section 306(a)(1) of the Con-
solidated Farm and Rural Development 
Act, 7 U.S.C. 1926(a)(1), as administered 
by the Rural Utilities Service (RUS), 
herein after referred to as WWD. 

(3) Business and Industry Guaranteed 
Loans (7 U.S.C. 1932) as authorized by 
Section 310B, Business and Industry Di-
rect and Guaranteed Loans, of the Con-
solidated Farm and Rural Development 
Act, 7 U.S.C. 1932, as administered by 
the Rural Business-Cooperative Service 
(RBCS), herein after referred to as B&I. 

(4) Rural Energy for America Pro-
gram Guaranteed Loans (5 U.S.C. 301, 
and 7 U.S.C. 8107) as authorized by Sec-
tion 9007, Title IX of the Food, Con-
servation, and Energy Act of 2008, as 
administered by the Rural Business-Co-
operative Service (RBCS), herein after 
referred to as REAP. 

(b) The applicability of the provision 
of this part for processing and approv-
ing applications and for servicing guar-
anteed loans depend on when a com-
plete application is received. The Agen-
cy will process and approve applica-
tions, and service guaranteed loans ac-
cording to the provisions of this part 
for all complete guaranteed loan appli-
cations that it receives on or after Oc-
tober 1, 2020, including guaranteed loan 
applications submitted under any of 
the programs whose authorization is 
identified in this section. All complete 
applications received before October 1, 
2020, will be processed, and awarded 
and guaranteed loans serviced in ac-
cordance with the existing regulations 
in effect at the complete application 
date for the program under which the 
application was submitted. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79704, Sept. 30, 2024] 
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§ 5001.2 Structure. 
This part is divided into six subparts 

as described in paragraphs (a) through 
(f) of this section. The provisions are 
applicable to each guaranteed loan 
made under this part, except as may be 
otherwise indicated. This part also con-
tains several appendices as identified 
in paragraph (g) of this section. 

(a) Subpart A. Subpart A contains 
provisions that are applicable to each 
guaranteed loan made under this part, 
except as may be otherwise indicated. 
Topics covered include definitions; ex-
ception authority; appeal and review 
rights; general lender responsibilities; 
special initiatives; approvals, regula-
tions, and forms; and standards for fi-
nancial information. 

(b) Subpart B. This subpart contains 
provisions for determining project, bor-
rower, and lender eligibility that are 
applicable to each guaranteed loan 
made under this part. It also contains 
a list of eligible and ineligible uses of 
loan funds, ineligible projects and con-
ditions that would make an otherwise 
eligible borrower ineligible. The lend-
er’s agreement is addressed as well as 
maintenance of approved lender status. 

(c) Subpart C. This subpart contains 
provisions for general origination re-
quirements, credit evaluation, apprais-
als, various types of guarantees, moni-
toring requirements, compliance with 
other laws, environmental responsibil-
ities, and conflicts of interest that are 
applicable to each guaranteed loan 
made under this part. 

(d) Subpart D. This subpart contains 
provisions relating to applications for 
a loan guarantee under this part, in-
cluding preliminary eligibility reviews, 
the application process, application 
evaluation, and the application award 
processes that are applicable to each 
guaranteed loan made under this part. 

(e) Subpart E. This subpart contains 
loan and guarantee provisions that are 
applicable to each guaranteed loan 
made under this part. Loan provisions 
cover interest rates, term length, loan 
schedule, repayment, lender fees, loan 
amounts, percentage of guarantee, and 
assignment of a guaranteed loan. Guar-
antee provisions cover the conditional 
commitment, conditions precedent to 
issuing the loan note guarantee, the 
issuance of the loan note guarantee, 

guarantee and other fees, replacement 
of documents, borrower reorganiza-
tions, and other legal requirements. 

(f) Subpart F. This subpart applies to 
provisions for servicing the loans guar-
anteed under this part, including over-
sight, monitoring and reporting re-
quirements and project completion re-
quirements that are applicable to each 
guaranteed loan made under this part, 
except as may be otherwise indicated. 
Servicing topics covered include audits 
and financial reports; collateral; loan 
transfers and assumptions; lender 
transfers; mergers; servicing fees; sub-
ordinations of lien position; repur-
chases; additional expenditures and 
loans; interest rate changes; lender 
failures; borrower defaults; protective 
advances; liquidation; bankruptcy; liti-
gation; loss calculations and payments; 
future recovery; property acquired by 
the lender; and termination of the loan 
note guarantee. 

(g) Appendices. These appendices pro-
vide specific information on various re-
ports associated with applying for a 
loan guarantee under this part. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62196, Oct. 2, 2020; 89 FR 79704, Sept. 30, 
2024] 

§ 5001.3 Definitions. 
The following definitions are applica-

ble to the capitalized terms used in 
this part. 

Administrator means the Adminis-
trator of the Rural Housing Service, 
the Rural Utilities Service, or the 
Rural Business-Cooperative Service (or 
the applicable Service’s successor), as 
applicable, within the Rural Develop-
ment mission area of the U.S. Depart-
ment of Agriculture (USDA). 

Affiliate means a person that is con-
nected with or controlled by another 
organization. Factors such as owner-
ship, management, current and pre-
vious relationships with or ties to an-
other person, and contractual relation-
ships, may be considered in deter-
mining whether affiliation exists. Af-
filiation is determined using the prin-
ciples outlined in 13 CFR 121.301(f). 

Agency means USDA Rural Develop-
ment, which includes the Rural Hous-
ing Service; the Rural Utilities Serv-
ice; and the Rural Business-Coopera-
tive Service or their successors. 
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Agricultural producer means a person, 
including non-profits, directly engaged 
in the production of agricultural prod-
ucts through labor management and 
operations, including the cultivating, 
growing, and harvesting plants and 
crops (including farming); breeding, 
raising, feeding, or housing of livestock 
(including ranching); forestry products; 
hydroponics; nursery stock; or aqua-
culture, whereby 50 percent or greater 
of their gross income is derived from 
the operations. All gross income of the 
applicant entity is included for agricul-
tural producer eligibility. The percent-
age is calculated as the average of 
gross agricultural operations income of 
the concern divided by the gross non- 
farm income of the concern for the five 
most recent years. If the concern has 
been in operation for less than 60 
months but for at least 12 months, av-
erage gross agricultural operations in-
come, and gross non-farm income for as 
long as the concern has been in oper-
ation will be used. Agricultural oper-
ations income may include such items 
as production contracts, crop insur-
ance, commodity payments, etc. Total 
income may include W–2 wages, sched-
ule C income, and other income not re-
lated to the agricultural operation. 
Calculations will be using the appli-
cant’s five most recent tax years. Each 
year’s gross agricultural operations in-
come will be divided by the applicant’s 
gross total income, then the five years 
will be averaged to determine eligi-
bility. An agricultural producer could 
be located in either a rural or a non- 
rural area. 

Agricultural production means the cul-
tivation, growing, or harvesting of 
plants and crops (including farming) 
breeding, raising, feeding, or housing of 
livestock (including ranching); forestry 
products, hydroponics, or nursery 
stock; or aquaculture. 

Anaerobic digester means a renewable 
energy system that uses animal waste 
or other renewable biomass and may 
include other organic substrates to 
produce biogas that is sold in a gaseous 
or compressed liquid state or used to 
produce thermal or electrical energy. 

Applicant lender debt means an exist-
ing debt owed by a borrower to the 
same lender that is applying for or has 
received the Agency guarantee. 

Appraisal surplus means the excess 
between the market value of an asset 
and its cost or depreciated book value 
when the market value is higher. 

Architectural report means a report, 
prepared by a professional, licensed ar-
chitect, or other qualified party that 
describes the existing situation, ana-
lyzes alternatives and proposes a spe-
cific course of action from an architec-
tural perspective. 

Arm’s length transaction means a 
transaction in which the buyer and 
seller act independently and have no 
relationship to each other. The concept 
of an arm’s length transaction allows 
the market to ensure that both parties 
in the deal are acting in their own self- 
interest and are not subject to any 
pressure or duress from the other 
party. 

Assignment guarantee agreement means 
a signed, Agency-approved agreement 
between the Agency, the lender, and 
the holder setting forth the terms and 
conditions of an assignment of a guar-
anteed portion of a loan. 

Biofuel means a fuel derived from re-
newable biomass. 

Biogas means a gaseous fuel (includ-
ing landfill and sewage waste treat-
ment gas) derived from the degradation 
and decomposition of renewable bio-
mass. 

Bond means a form of debt security 
in which the authorized issuer (bor-
rower) owes the bond holder (lender) a 
debt and is obligated to repay the prin-
cipal and interest (coupon) at a later 
date(s) (maturity). An explanation of 
the type of bond and other bond stipu-
lations must be attached to the bond 
issuance. 

Borrower means the person that bor-
rows, or seeks to borrow, money from 
the lender (including any party or par-
ties liable for the guaranteed loan ex-
cept guarantors) through a loan guar-
anteed under this part. 

Business plan means a comprehensive 
document that clearly describes the 
borrower’s ownership structure and 
management experience including, if 
applicable, discussion of a parent com-
pany, any subsidiaries and affiliates of 
the borrower and discussion of how the 
borrower will operate the proposed 
project. If a business or industry is in 
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decline or financial distress, the busi-
ness plan must describe in detail how 
the project differs from the current in-
dustry trends or improves the bor-
rower’s financial position. 

Byproduct means an incidental or sec-
ondary product, regardless of whether 
it has a readily identifiable commer-
cial use or value, generated under nor-
mal operations of the proposed Project 
that can be reasonably measured and 
monitored. 

Certificate of incumbency means an 
Agency-approved form used to validate 
authenticity of Agency representa-
tives’ signature and title. 

Collateral means the asset(s), includ-
ing assignments of relevant agree-
ments, pledged by the borrower to the 
lender as security for the guaranteed 
loan. 

Complete application means an appli-
cation that contains all parts nec-
essary for the Agency to determine 
borrower and project eligibility, the fi-
nancial feasibility and technical merit 
of the project, and contains sufficient 
information to determine a priority 
score for the application, if applicable. 

Conditional commitment means an 
Agency-approved form in which the 
Agency agrees that, in accordance with 
applicable provisions of the program 
regulations contained in this part and 
related forms, it will execute the loan 
note guarantee, subject to the condi-
tions and requirements specified in ap-
plicable provisions of the program reg-
ulations contained in this part and in 
the conditional commitment itself. 

Conflict of interest means a situation 
in which a person has personal, profes-
sional, or financial interests that pre-
vent, or appears to prevent the person 
from acting impartially. For purposes 
of this part, conflict of interest also in-
cludes, but is not limited to: 

(1) A person acting as a compensated 
agent of the borrower and the lender on 
the same guaranteed loan, 

(2) Distribution or payment of guar-
anteed loan funds to an individual 
owner, partner, stockholder, or mem-
ber of the borrower, or to a beneficiary 
or immediate family member of the 
borrower; 

(3) Refinancing debt that is owned by 
a loan packager, broker, or referral 
agent or its affiliates. 

Cooperative means an entity that is 
legally chartered by the State in which 
it operates as a cooperatively-operated 
business, or an entity that is not le-
gally chartered as a cooperative but is 
owned and operated for the benefit of 
its members, with returns of residual 
earnings paid to such members on the 
basis of patronage. 

Credit evaluation means the analysis 
and evaluation by the lender of the 
credit factors associated with each ap-
plication to ensure loan repayment 
through the use of credit documenta-
tion procedures and an underwriting 
process that is consistent with indus-
try standards and the lender’s written 
policy and procedures. 

Debt Collection Improvement Act 
(DCIA) means the Debt Collection Im-
provement Act of 1996, 31 U.S.C. 3701 et 
seq., which requires that any nontax 
monies that are payable or may be-
come payable from the United States 
under contracts and other written 
agreements to any person not an agen-
cy or subdivision of a state or local 
government may be subject to certain 
collection options, such as administra-
tive offset, for a delinquent debt the 
person owes to the United States im-
plemented under 7 CFR part 3. 

Debt service coverage ratio means the 
ratio obtained when taking earnings 
before interest, taxes, depreciation, 
and amortization less reasonably ex-
pected replacement capital expendi-
tures divided by the annual debt serv-
ice (principal and interest payments) of 
the borrower. 

Default means the condition that ex-
ists when a borrower is in non-compli-
ance under the terms of any of the 
promissory notes, the loan agreements, 
security documents, program regula-
tions, or other documents evidencing 
or collateralizing the loan. Default can 
be a monetary or non-monetary de-
fault. 

Deficiency judgment means a mone-
tary judgment rendered by a court of 
competent jurisdiction after fore-
closure and liquidation of all collateral 
securing the loan. 

Delinquency means a situation that 
exists when a scheduled loan payment 
on a guaranteed loan made under this 
part is more than 30 calendar days past 
due and cannot be cured within the 
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next 30 calendar days. For purposes of 
this part, delinquency provides guid-
ance for completing borrower status re-
ports and is not used to define mone-
tary or non-monetary default or under-
taking-related servicing actions. 

Departmental regulations means the 
regulations of the Agency’s Office of 
Chief Financial Officer (or successor of-
fice) as codified in 2 CFR chapter IV. 

Eligible project costs means those ex-
penses approved by the Agency for the 
project as eligible uses of funds. 

Energy assessment means an Agency- 
approved report assessing energy use, 
cost, and efficiency by analyzing en-
ergy bills and surveying the target 
building and/or equipment sufficiently 
to provide an Agency-approved energy 
assessment. 

Energy assessor means a qualified con-
sultant who has at least 3 years of ex-
perience and completed at least five 
energy assessments or energy audits on 
similar type projects and who adheres 
to generally recognized engineering 
principles and practices. 

Energy audit means a comprehensive 
report that meets an Agency-approved 
standard prepared by an energy auditor 
or an individual supervised by an en-
ergy auditor that documents current 
energy usage; recommended potential 
improvements (typically called energy 
conservation measures) and their costs; 
energy savings from these improve-
ments; dollars saved per year; and sim-
ple payback. The methodology of the 
energy audit must meet professional 
and industry standards. The final en-
ergy audit must be validated and 
signed off by the energy auditor who 
conducted the audit or by the super-
vising energy auditor of the individual 
who conducted the audit, as applicable. 

Energy auditor means a qualified con-
sultant that meets one of the following 
criteria: 

(1) A certified energy auditor cer-
tified by the Association of Energy En-
gineers; 

(2) A certified energy manager cer-
tified by the Association of Energy En-
gineers; 

(3) A licensed professional engineer 
in the State in which the audit is con-
ducted with at least 1 year of experi-
ence and who has completed at least 
two similar type energy audits; or 

(4) An individual with a 4-year engi-
neering or architectural degree with at 
least three years of experience and who 
has completed at least five similar 
type energy audits. 

Energy efficiency improvement (EEI) 
means improvements to or replace-
ment of an existing building or sys-
tems, or equipment owned by the bor-
rower, that reduces measurable energy 
consumption on an annual basis. 

Energy efficient equipment and systems 
(EEE) means equipment or systems for 
agricultural production or processing 
that exceed any of the following stand-
ards. Applications for energy efficient 
equipment and systems must clearly 
demonstrate energy efficiency. 

Engineering documentation means a 
document, normally prepared by the 
borrower’s consulting engineer or other 
qualified party, that describes the ex-
isting system, analyzes alternatives, 
and proposes a specific course of action 
from an engineering perspective. 

Essential community facility means a 
public improvement, operated on a 
non-profit basis, needed for the orderly 
development of a rural community 
where the rural community is a city or 
town, or its equivalent county or 
multi-county area. The term ‘‘facility’’ 
refers to both the physical structure fi-
nanced, and the resulting service pro-
vided to rural residents or rural busi-
nesses. Facilities may include, but are 
not be limited to, courthouses, commu-
nity centers, libraries, firehouses, 
health care, education, transportation, 
and industrial parks. An industrial 
park consists of land and the necessary 
access ways and utilities to the site, 
but not improvements erected on such 
site. 

Existing business means a business 
that has been in operation for at least 
one full year and has achieved full 
operational capacity or stable oper-
ations as determined by the Adminis-
trator. The following will be treated as 
existing businesses provided there is 
not a significant change in operations 
of the existing business: Mergers by an 
existing business with a new or exist-
ing businesses, a change in the business 
name, or a new business and an exist-
ing business applying as co-borrowers, 

Farmer or rancher cooperative means 
an entity that is owned and controlled 
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by agricultural producers and that is 
incorporated, or otherwise recognized 
by the State in which it operates as a 
cooperatively-operated business or an 
entity that is not legally chartered as 
a cooperative but is owned and oper-
ated for the benefit of its members, 
with returns of residual earnings paid 
to such members on the basis of pa-
tronage. 

Feasibility study means a report in-
cluding an opinion or finding con-
ducted by an independent qualified 
consultant(s) evaluating the economic, 
market, technical, financial, and man-
agement feasibility of the proposed 
project or operation in terms of its ex-
pectation for success as outlined in ap-
pendix A to subpart D of this part. 

Federal debt means debt owed to the 
Federal Government that is subject to 
collection under the Debt Collection 
Improvement Act of 1996, 31 U.S.C. 3701, 
et seq. 

Federal fiscal year means the 12- 
month period beginning October 1 of 
each year and ends on September 30 of 
the following year; it is designated by 
the calendar year in which it ends. 

Final loss claim means the Agency’s 
payment of a final settlement amount 
with the lender after the collateral is 
liquidated or after settlement and com-
promise actions have been completed 
and as further set forth in § 5001.521(e). 

Financial feasibility means the ability 
of a project to achieve sufficient in-
come, credit, and cash flow to finan-
cially sustain the project over the long 
term and meet all debt obligations. 

Future recovery means funds to be col-
lected by the lender after a final loss 
claim is processed as set forth in 
§ 5001.522. 

Geothermal direct generation means a 
system that uses thermal energy di-
rectly from a geothermal source. 

Geothermal electric generation means a 
system that uses thermal energy from 
a geothermal source to produce elec-
tricity. 

Guaranteed loan means a loan made 
and serviced by a lender for which the 
Agency and lender have entered into a 
lender’s agreement and for which the 
Agency has issued a loan note guar-
antee. Unless otherwise specified, guar-
anteed loan refers to a loan that the 

Agency has guaranteed under this 
Part. 

Guarantor means a person giving as-
surance to the Agency under an Agen-
cy-approved written agreement that 
the borrower’s obligations will be ful-
filled and promising its undertaking of 
responsibility for repayment of a guar-
anteed loan if the borrower should de-
fault. 

Holder means a person, other than 
the lender, who owns all or part of the 
guaranteed portion of the guaranteed 
loan with no servicing responsibilities. 

Hospital (1) For the purpose of refi-
nancing rural hospital debt in accord-
ance with § 5001.102(d)(5), hospital 
means the following types of facilities 
defined in the Social Security Act, Sec-
tion 1861 (42 U.S.C. 1395x): 

(i) Hospital (section 1861(e)). 
(ii) Psychiatric hospital (section 

1861(f)). 
(iii) Long-term care hospital (section 

1861(ccc)); and shall also include the 
following other provider types defined 
in the Social Security Act, Section 1861 
(42 U.S.C. 1395X): 

(A) Critical access hospital (section 
1861(mm)(1)). 

(B) Religious nonmedical health care 
institution (section 1861(ss)(1)). 

(2) The Agency will use the applicant 
provider’s Centers for Medicare and 
Medicaid Services (CMS) Certification 
Number (CCN) to verify the applicant 
provider is listed as a ‘‘Hospital’’ for 
the ‘‘Provider or Supplier Type’’ cat-
egory on the CMS Quality Certification 
and Oversight Reports (QCOR) website 
qcor.cms.gov/indexlnew.jsp. 

Hybrid means a combination of two 
or more renewable energy technologies 
that are incorporated into a unified 
system to support a single project. 
Projects which propose two or more 
different renewable energy tech-
nologies that are not incorporated into 
a unified system and projects which 
propose different renewable energy 
technologies at two or more locations 
(a different technology at each site) 
are not eligible. For example, install-
ing wind technologies at one location 
and solar technologies at another loca-
tion is not considered hybrid but in-
stalling wind and solar technologies 
that are incorporated into a unified 
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system to support a single project at 
both locations is considered hybrid. 

Hydroelectric source means a renew-
able energy system producing elec-
tricity using various types of moving 
water including, but not limited to, di-
verted run-of-river water, in-stream 
run-of-river water, and in-conduit 
water. 

Hydrogen project means a system that 
produces hydrogen derived from renew-
able biomass or water using wind, 
solar, ocean (including tidal, wave, cur-
rent, and thermal), geothermal, or hy-
droelectric sources; or that uses hydro-
gen derived from renewable biomass or 
water using wind, solar, ocean (includ-
ing tidal, wave, current, and thermal), 
geothermal or hydroelectric sources as 
an energy transport medium in the 
production of mechanical or electric 
power or thermal energy. 

Immediate family(ies) means individ-
uals who live in the same household or 
who are closely related by blood, mar-
riage, or adoption, such as a spouse, do-
mestic partner, parent, child, sibling, 
aunt, uncle, grandparent, grandchild, 
niece, nephew, or first cousin. 

Indian tribe means the term as de-
fined in 25 U.S.C. 5304(e). 

In-house expenses means expenses as-
sociated with activities that are rou-
tinely the responsibility of a lender’s 
internal staff, including in-house law-
yers, or its agents and that are nor-
mally incurred for administration of 
the loan. In-house expenses include, 
but are not limited to, employees’ sala-
ries, staff lawyers, travel, and over-
head. 

Inspector means a qualified consult-
ant who has at least 3 years of experi-
ence and has completed at least five in-
spections on similar type projects. 

Insurance means a means of protec-
tion from financial loss by which a 
company provides a guarantee of com-
pensation for a specified loss, damage, 
illness, or death in return for payment 
of a premium. 

Intangible assets means an asset that 
lacks physical substance. This in-
cludes, but is not limited to, copy-
rights, patents, capitalized franchise 
fees, goodwill, customer lists, software, 
organizational expenses, loan closing 
expenses, social media assets, and bond 
fees. 

Interconnection agreement means a 
contract containing the terms and con-
ditions governing the interconnection 
and parallel operation of the bor-
rower’s electric generation equipment 
and the utility’s electric power system 
or a borrower’s biogas production sys-
tem and a gas pipeline. 

Interest means an amount paid by a 
borrower to a lender as a form of com-
pensation for the use of money. When 
money is borrowed, interest is typi-
cally paid over a certain period of time 
(typically months or years) to the lend-
er as percentage of the principal 
amount owed. The term interest does 
not include default charges, penalty in-
terest, or late payment fees. 

Interest termination date means the 
date on which no further interest will 
be payable by the Agency under the 
loan note guarantee. 

Interim financing means a temporary 
or short-term loan made with the clear 
intent when the loan is made that it 
will be repaid through another loan 
that provides permanent financing. In-
terim financing is frequently used to 
pay construction and other costs asso-
ciated with the proposed project, with 
permanent financing to be obtained 
after project completion. 

Lender means a lending entity that 
the Agency has approved to originate, 
service, and collect payments on loans 
guaranteed under this part. 

Lender’s agreement means the Agency- 
approved form of contract between the 
Agency and the lender setting forth the 
lender’s guaranteed loan responsibil-
ities. 

Liquidation expenses means costs di-
rectly associated with the liquidation 
of collateral, including, without limi-
tation, costs associated with preparing 
collateral for sale (e.g., repairs and 
transport), the sale (e.g., advertising, 
public notices, auctioneer expenses, 
and foreclosure fees), and conducting 
appraisals. Legal fees are considered 
liquidation expenses provided that the 
fees are reasonable as determined by 
the Agency and cover legal issues per-
taining to the liquidation that could 
not be properly handled by the lender 
and its in-house legal staff. Liquidation 
expenses do not include in-house ex-
penses. 
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Loan agreement means the agreement 
between the borrower and lender con-
taining the specified terms and condi-
tions of the guaranteed loan and the 
responsibilities of the borrower and 
lender. 

Loan classification means the process 
by which loans are examined and cat-
egorized by the probability of default 
and degree of potential loss in the 
event of default. 

Loan documents mean the loan agree-
ment, promissory note, mortgage/deed 
of trust, and other security documents 
entered into by the borrower and the 
lender in connection with the guaran-
teed loan. 

Loan note guarantee means the Agen-
cy-approved form containing the terms 
and conditions of the guarantee of an 
identified guaranteed loan. 

Loan packager means a person, in-
cluding a loan referral agent, broker, 
or an agent other than the borrower or 
lender that prepares a guaranteed loan 
application on behalf of the borrower 
or lender. 

Local government means a county, 
municipality, town, township, village, 
or other unit of general government 
below the State level. The term also in-
cludes Tribal governments when tribal 
lands are within the service area. 

Local owner means an individual who 
owns any portion of an entity that is 
the eligible borrower and whose pri-
mary residence is located within the 
normal commuting area, typically 100 
miles or less, of the guaranteed loan 
project. 

Locally or regionally produced agricul-
tural food product means any agricul-
tural food product that is raised, pro-
duced, and distributed in the locality 
or region in which the final product is 
marketed, so that the distance the 
product is transported is less than 400 
miles from the origin of the product, or 
within the State in which the product 
is produced. Food products could be 
raw, cooked, or a processed edible sub-
stance, beverage, or ingredient used or 
intended for use or for sale in whole or 
in part for human consumption. 

Market value means the most prob-
able price that an asset should bring in 
a competitive and open market under 
all conditions requisite to a fair sale, 
the buyer and seller, each acting pru-

dently, knowledgeably, and assuming 
the price is not affected by undue stim-
ulus. Implicit in this definition is the 
consummation of a sale as of a speci-
fied date and the passing of title from 
seller to buyer under conditions where-
by— 

(1) Buyer and seller are typically mo-
tivated; 

(2) Both parties are well informed or 
well advised, and each acting in what 
he or she considers his or her own best 
interest; 

(3) A reasonable time is allowed for 
exposure in the open market; 

(4) Payment is made in terms of cash 
in U.S. dollars or in terms of financial 
arrangements comparable thereto; and 

(5) The price represents the normal 
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by 
anyone associated with the sale. 

Matching funds means the 25 percent 
of total eligible project costs required 
by 7 U.S.C. 8107 (REAP) to be eligible 
to receive a guaranteed loan. Funds 
provided by the borrower in excess of 
matching funds are not matching 
funds. 

Material adverse change means any 
change in circumstances associated 
with a guaranteed loan, including, 
without limitation, any change in the 
purpose of the loan, the borrower’s fi-
nancial condition or collateral that, in-
dividually or in the aggregate, have 
jeopardized, or could be reasonably ex-
pected to jeopardize, the borrower’s re-
payment of the guaranteed loan. 

Monetary default means a failure to 
make a scheduled or required payment 
on a guaranteed loan. 

Multi-note system means an option for 
the lender to provide one promissory 
note for the unguaranteed portion and 
a separate promissory note(s) for the 
guaranteed portion of the loan. All 
promissory notes must reflect the same 
payment terms. 

National Appeals Division (NAD) 
means the division of the United States 
Department of Agriculture pursuant to 
7 CFR part 11. 

Natural resource value-added product 
means a product derived from any nat-
urally occurring resource, including 
agricultural resources, that is further 
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processed to add value or used to gen-
erate energy or renewable energy. For 
example, wind or the sun being used for 
energy generation, grapes that are 
processed into wine or jam, or straw 
that is processed into particle board. 
Feeding grain to livestock is not con-
sidered as part of this definition. 

Negligent loan origination means the 
failure of a lender to perform those 
services or actions that a reasonably 
prudent lender would perform in origi-
nating its own portfolio of loans that 
are not guaranteed. The term includes 
the concepts of failure to act, not act-
ing in a timely manner, and acting in 
a manner contrary to the manner in 
which a reasonably prudent lender 
would act. 

Negligent loan servicing means the 
failure of a lender to perform those 
services that a reasonably prudent 
lender would perform in servicing (in-
cluding liquidation of) its own port-
folio of loans that are not guaranteed. 
The term includes the concepts of fail-
ure to act, not acting in a timely man-
ner, and acting in a manner contrary 
to the manner in which a reasonably 
prudent lender would act. 

New business means a business that 
has been in operation for less than one 
full year and a business that has been 
in operation for at least one full year 
and has not achieved full operational 
capacity or stable operations as deter-
mined by the Administrator, including 
a new enterprise or new affiliate of an 
existing business moving or expanding 
into a new location involving new mar-
ket or labor areas. 

Non-monetary default means a situa-
tion where a borrower is not in compli-
ance with the covenants or require-
ments of the loan documents, program 
requirements or loan. 

Non-regulated lending entity means a 
lending entity that is not subject to su-
pervision and examination by an agen-
cy of the United States or a State. 

Ocean energy means energy created 
by use of various types of moving 
water in the ocean and other large bod-
ies of water (e.g., Great Lakes) includ-
ing, but not limited to, tidal, wave, 
current, and thermal changes. 

Off-take agreement means the terms 
and conditions governing the sale and 

transportation of products produced by 
the borrower and sold to another party. 

Otherwise improve means, but is not 
limited to, the following: 

(1) The purchase of necessary equip-
ment that will itself provide an essen-
tial service to the rural community, 
such as vehicles, emergency and med-
ical equipment, telecommunication 
equipment, computers, water meters 
and pumps; 

(2) The purchase of equipment nec-
essary to maintain, protect, operate, or 
use the eligible facility or service; 

(3) The purchase of existing eligible 
facilities, when necessary, to either 
improve or prevent a loss of service 
provided the price paid for the facility 
is fair and reasonable and not directly 
related to the dollar amount of any 
debt to be retired by the seller; and 

(4) Payment of tap fees and other 
utility connection charges as provided 
in utility purchase contracts. 

Parity means a lien position whereby 
two or more separate lending entities 
or separate loans share a security in-
terest of equal priority in collateral. 

Participation means the sale of an in-
terest in a loan by the lead lender to 
one or more participating lenders 
wherein the lead lender retains the 
note, collateral securing the note, and 
all responsibility for managing and 
servicing the loan. Participants have 
credit risk and are dependent upon the 
lead lender for protection of their in-
terests in the loan. The relationship is 
typically formalized by a participation 
agreement between the lenders. The 
participant lender(s) and the borrower 
have no rights or obligations to one an-
other. 

Passive investor means an equity in-
vestor who does not actively partici-
pate in management and operation de-
cisions of the borrower or any affiliate 
of the borrower as evidenced by a con-
tractual agreement. 

Person means an individual or entity 
organized under the laws of a State or 
a Tribe. 

Power purchase agreement means the 
terms and conditions governing the 
sale and transportation of power pro-
duced by the borrower to another 
party. 

Professional service means services 
used by the borrower for planning and 
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developing a project, including, but not 
limited to, appraisals, architectural 
services, surveys, environmental im-
pact analyses, implementing mitiga-
tion measures, and establishing or ac-
quiring property rights. Such services 
are generally rendered by persons li-
censed or certified by States or accred-
itation associations, such as archi-
tects, engineers, accountants, attor-
neys, or appraisers, and those rendered 
by loan packagers, but not including 
loan finders. A loan finder fee is not 
considered a professional service. 

Project means the activity identified 
by a lender in its application for a loan 
guarantee for which the guaranteed 
loan funds will be used. 

Promissory note means the legal in-
strument evidencing debt executed by 
the borrower to a lender with stipu-
lated repayment terms. The term 
promissory note includes bonds and 
other related debt instruments issued 
by the lender to a borrower. 

Protective advance means an advance 
made by the lender for the purpose of 
preserving and protecting the collat-
eral where the borrower has failed to, 
and will not or cannot, meet its obliga-
tions to protect or preserve collateral. 
Protective advances include, but are 
not limited to, advances for property 
taxes, rent, hazard and flood insurance 
premiums, emergency repairs and an-
nual assessments that protect the col-
lateral. Legal and accounting fees are 
not a protective advance. 

Public body means a state, county, 
city, township, incorporated town or 
village, borough, authority, district, or 
other political subdivision of a State, 
or Indian tribe. 

Qualified consultant(s) means an inde-
pendent third-party person possessing 
the knowledge, expertise, and experi-
ence to perform the specific task re-
quired. 

Rated power means the maximum 
amount of energy that can be created 
at any given time. 

Refurbished means a piece of equip-
ment or renewable energy system that 
has been brought into a commercial fa-
cility, thoroughly inspected, and worn 
parts replaced and has a warranty that 
is approved by the Agency or its des-
ignee An example of refurbished equip-
ment is a diesel engine that has been 

rebuilt to factory specifications. The 
purchase of used equipment which has 
not been refurbished is not eligible. 

Regulated lending entity means a lend-
ing entity that is subject to super-
vision and examination by an agency of 
the United States or a State; or a lend-
ing entity created specifically by State 
statute and operating under the direct 
supervision of a State government au-
thority. 

Renewable biomass means— 
(1) Materials, pre-commercial 

thinning, or invasive species from Na-
tional Forest System land or public 
lands (as defined in Section 103 of the 
Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1702)) that— 

(i) Are by-products of preventive 
treatments that are removed to reduce 
hazardous fuels; to reduce or contain 
disease or insect infestation; or to re-
store ecosystem health; 

(ii) Would not otherwise be used for 
higher-value products; and 

(iii) Are harvested in accordance with 
applicable law and land management 
plans and the requirements for old- 
growth maintenance, restoration, and 
management direction of paragraphs 
(2), (3), and (4) of subsection (e) of sec-
tion 102 of the Healthy Forests Res-
toration Act of 2003 (16 U.S.C. 6512) and 
large-tree retention of subsection (f) of 
section 102; or 

(2) Any organic matter that is avail-
able on a renewable or recurring basis 
from non-Federal land or land belong-
ing to an Indian or Indian tribe that is 
held in trust by the United States or 
subject to a restriction against alien-
ation imposed by the United States, in-
cluding the following items: 

(i) Renewable plant material (includ-
ing feed grains, other agricultural com-
modities, other plants and trees, and 
algae); and 

(ii) Waste material (including crop 
residue, other vegetative waste mate-
rial (including wood waste and wood 
residues), animal waste and byproducts 
(including fats, oils, greases, and ma-
nure), and food and yard waste). 

Renewable energy means energy de-
rived from— 

(1) A wind, solar, renewable biomass, 
ocean (including tidal, wave, current, 
and thermal), geothermal or hydro-
electric source; or 
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(2) Hydrogen derived from renewable 
biomass or water using an energy 
source described in paragraph (1) of 
this definition. 

Renewable energy site assessment 
means a report providing information 
regarding and recommendations for the 
use of commercially available renew-
able energy technologies in the bor-
rower’s operation. The report must be 
prepared by a qualified consultant for 
the specific energy system and project 
proposed. 

Renewable energy system (RES) means 
a system that produces usable energy 
from a renewable energy source. Co-fir-
ing with fossil fuels, natural gas or pe-
troleum-based products or materials 
such as coal and other fuels, oils, 
chemicals, tires, or plastic are not eli-
gible; and may include: 

(1) Distribution components nec-
essary to move energy produced by 
such system to the initial point of sale; 
and 

(2) Other components and ancillary 
infrastructure of such system, such as 
a storage system; however, such sys-
tem may not include a mechanism for 
dispensing energy at retail e.g., a flexi-
ble fuel pump. 

Report of loss means an Agency-ap-
proved form used by lenders when re-
porting a financial loss under a guaran-
teed loan. 

Retrofitting means a modification to 
an existing building or installed equip-
ment that incorporates a function or 
feature(s) not included in the original 
design when built or for the replace-
ment of existing components with com-
ponents that improve the original de-
sign and does not affect original war-
ranty if the warranty is still in exist-
ence. Examples of retrofitting include: 

(1) Installing newly designed blades 
to an existing wind turbine to enhance 
energy production. 

(2) Adding equipment or processes to 
or altering or enhancing an existing 
RES to improve production, efficiency, 
or financial viability, such as a feed-
stock retreater on an existing biodiesel 
production plant; 

(3) Adding a battery system to an ex-
isting RES; 

(4) Installing a steam turbine at an 
ethanol plant, or; 

(5) Installing a combined heat and 
power system for a pellet production 
facility. 

Rural and rural area means any area 
of a State not in a city or town that 
has a population of more than 50,000 in-
habitants, and which excludes certain 
populations pursuant to 7 U.S.C. 
1991(a)(13)(H), according to the latest 
decennial census of the United States 
and not in the urbanized area contig-
uous and adjacent to a city or town 
that has a population of more than 
50,000 inhabitants. In making this de-
termination, the Agency will use the 
latest decennial census of the United 
States. Applications cannot be ap-
proved subject to meeting rural area 
requirements. Locations that are con-
tiguous and adjacent to an urbanized 
area will be delineated as a non-eligible 
area in the Rural Development Prop-
erty Eligibility Map found at: https:// 
eligibility.sc.egov.usda.gov/eligibility/ 
welcomeAction.do. This map is main-
tained independently by another gov-
ernment agency and is oriented 
through census tract data. The fol-
lowing exclusions apply: 

(1) Any area in the urbanized area 
contiguous and adjacent to a city or 
town that has a population of more 
than 50,000 inhabitants that has been 
determined to be ‘‘rural in character’’ 
as follows: 

(i) The determination that an area is 
‘‘rural in character’’ will be made by 
the Under Secretary of Rural Develop-
ment. Rural in character requests and de-
terminations are project specific; e.g., if 
approved, the determination does not 
apply to any future request made within 
the same area. The process to request a 
determination under this provision is 
outlined in paragraph (1)(ii) of this def-
inition. The determination that an 
area is ‘‘rural in character’’ under this 
definition will apply to areas that are 
within: 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
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than 50,000 inhabitants that is within 1⁄4 
mile of a rural area. 

(ii) Units of local government may 
petition the Under Secretary of Rural 
Development for a ‘‘rural in character’’ 
designation by submitting a petition to 
the appropriate Rural Development 
State Director for recommendation to 
the Administrator on behalf of the 
Under Secretary. The petition shall 
document how the area meets the re-
quirements of paragraph (1)(i)(A) or (B) 
of this definition and discuss why the 
petitioner believes the area is ‘‘rural in 
character,’’ including, but not limited 
to, the area’s population density, de-
mographics, and topography and how 
the local economy is tied to a rural 
economic base. Upon receiving a peti-
tion, the Under Secretary will consult 
with the applicable governor or leader 
in a similar position and request com-
ments to be submitted within 5 busi-
ness days, unless such comments were 
submitted with the petition. The Under 
Secretary will release to the public a 
notice of a petition filed by a unit of 
local government not later than 30 
days after receipt of the petition by 
way of publication in a local newspaper 
and posting on the Agency’s website at 
rd.usda.gov/onerdguarantee, and the 
Under Secretary will make a deter-
mination not less than 15 days, but no 
more than 60 days, after the release of 
the notice. Upon a negative determina-
tion, the Under Secretary will provide 
to the petitioner an opportunity to ap-
peal a determination to the Under Sec-
retary, and the petitioner will have 10 
business days to appeal the determina-
tion and provide further information 
for consideration. The Under Secretary 
will make a determination of the ap-
peal in not less than 15 days, but no 
more than 30 days. 

(iii) Rural Development State Direc-
tors may also initiate a request to the 
Under Secretary to determine if an 
area is ‘‘rural in character.’’ A written 
recommendation must document how 
the area meets the statutory require-
ments of paragraph (1)(i)(B) of this def-
inition and discusses why the State Di-
rector believes the area is ‘‘rural in 
character,’’ including, but not limited 
to, the area’s population density, de-
mographics, topography, and how the 
local economy is tied to a rural eco-

nomic base. Upon receipt of such a re-
quest, the Administrator will review 
the request for compliance with the 
‘‘rural in character’’ provisions and 
make a recommendation to the Under 
Secretary. Provided a favorable deter-
mination is made, the Under Secretary 
will consult with the applicable Gov-
ernor and request comments within 10 
business days, unless gubernatorial 
comments were submitted with the re-
quest. A public notice will be published 
by the State Office in accordance with 
paragraph (1)(ii) of this definition. 
There is no appeal process for requests 
made on the initiative of the State Di-
rector. 

(2) An area that is attached to the ur-
banized area of a city or town with 
more than 50,000 inhabitants by a con-
tiguous area of urbanized census blocks 
that is not more than two census 
blocks wide. Applicants from such an 
area should work with their Rural De-
velopment State Office to request a de-
termination of whether their project is 
located in a rural area under this pro-
vision. This applies to areas that would 
not be considered a rural area because 
they are attached to the urbanized area 
of a city or town of greater than 50,000 
inhabitants by a ‘‘string’’ area that is 
two census blocks wide or less (which 
are typically interstates or major high-
ways). As long as the ‘‘string’’ area is 
two census blocks wide or less, the area 
outside of the urbanized area, begin-
ning with the ‘‘string’’ area, may be 
considered rural. Once an area is ap-
proved as a string exception, any 
project within that area is eligible. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered Rural 
and eligible except for the San Juan 
Census Designated Place (CDP) and 
any other CDP with greater than 50,000 
inhabitants. Areas within CDPs with 
greater than 50,000 inhabitants, other 
than the San Juan CDP, may be deter-
mined to be Rural if they are ‘‘not 
urban in character.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered rural 
and eligible except for the Honolulu 
CDP within the County of Honolulu 
and any other CDP with greater than 
50,000 inhabitants. Areas within CDPs 
with greater than 50,000 inhabitants, 
other than the Honolulu CDP, may be 
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determined to be rural if they are ‘‘not 
urban in character.’’ 

(5) For the purpose of defining a rural 
area in the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands, the 
Agency shall determine what con-
stitutes rural and rural Area based on 
available population data. 

Rural small business means a small 
business that is located in a rural area 
or that can demonstrate the proposed 
project for which assistance is being 
applied for under this part is located in 
a rural area. 

Service area means the area identified 
to be served. 

Significant ties means, as determined 
by the agency, a facility under private 
control will carry out a public purpose 
and continue to primarily serve rural 
areas for CF projects (not applicable to 
public bodies and Federally Recognized 
Tribes) as evidenced by the following: 
Association with or control by a public 
body or bodies; or Broadly based mem-
bership and controlled primarily by 
members residing in the project service 
area. Membership must be open with-
out regard to race, color, religion, na-
tional origin, sex, age, disability, sex-
ual orientation, or marital or familial 
status. 

Simple payback means the estimated 
simple payback of a project funded 
under this part as calculated using 
paragraph (1), (2), or (3) of this defini-
tion, as applicable. 

(1) Energy efficiency improvement 
projects simple payback = (Total 
Project Costs) ÷ (Dollar value of energy 
saved). 

(i) Energy saved will be determined 
by subtracting the projected energy 
(determined by the method in para-
graph (1)(i)(B) of this definition) to be 
consumed from the historical energy 
consumed (determined by the method 
in paragraph (1)(i)(A) of this defini-
tion), and converting the result to a 
monetary value using a constant value 
or price of energy (determined by the 
method in paragraph (1)(i)(C) of this 
definition). 

(A) Actual energy used in the origi-
nal building and/or equipment, as ap-
plicable, prior to the EEI project, must 
be based on the actual average annual 
total energy used in British thermal 

units (BTU) over the most recent 12, 24, 
36, 48, or 60 consecutive months of oper-
ation. 

(B) Projected energy use if the pro-
posed EEI project had been in place for 
the original building and/or equipment, 
as applicable, for the same time period 
used to determine that actual energy 
use under paragraph (1)(i)(A) of this 
definition. 

(C) Value or price of energy must be 
the actual average price paid over the 
same time period used to calculate the 
actual energy used under paragraph 
(1)(i)(A) of this definition. 

(ii) Energy efficiency improvement 
projects simple payback does not allow 
EEI to monetize benefits other than 
the dollar amount of the energy sav-
ings the agricultural producer or rural 
small business realizes as a result of 
the improvement. 

(iii) Proposed additional energy con-
sumption by a business which would re-
sult in greater savings if implemented 
is not considered in the payback cal-
culation. 

(2) Renewable energy systems 
projects simple payback = (total 
project costs) ÷ (dollar value of energy 
units replaced, credited, sold, or used 
and fair market value of byproducts as 
applicable in a typical year). 

(i) Value of energy replaced will be 
calculated based on the borrower enti-
ty’s historical energy consumption 
with actual average price paid for the 
energy replaced, following the method-
ology outlined in paragraph (1)(i) of 
this definition RES replacement 
projects which generate more energy 
than the applicant’s historical records 
document, may add to the replacement 
value, the value obtained by taking the 
excess energy generated times a docu-
mented market price in order to derive 
at total dollar value of energy units re-
placed, credited, sold, or used. 

(ii) Value of energy credited or sold 
will be calculated based on the amount 
of energy units to be sold at the pro-
posed rate per unit, as documented in 
utility net metering or crediting poli-
cies and/or a purchase agreement. 

(iii) If proposed energy will be used in 
a new facility (includes any direct-use 
project), value of energy used will be 
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calculated based on the amount of en-
ergy units to be used at the docu-
mented price per unit of conventional 
fuel alternative. 

(iv) Value of byproducts produced by 
and used in the project or related en-
terprises should be documented at the 
fair market value to be received for the 
byproducts in a typical year. 

(v) Renewable energy systems 
projects simple payback does not in-
clude any one-time benefits such as but 
not limited to construction and invest-
ment-related benefits, nor credits 
which do not provide annual income to 
the project, such as tax credits. These 
benefits may be considered when appro-
priate for calculating repayment abil-
ity of guaranteed loans. 

(vi) For RES projects that involve a 
shared meter with a residence where 
the cost of the system has been pro-
rated, only the eligible prorated 
amount of energy attributed to the 
rural business or agricultural producer 
will be used in the payback calcula-
tion. For projects that involve in-eligi-
ble expenses other than residential, the 
full amount of energy production will 
be used in the payback calculation. 

(3) Energy efficiency equipment and 
systems projects simple payback = 
(total project costs) ÷ (dollar value of 
efficiency savings). Efficiency savings 
will be determined by subtracting the 
annual value of energy to be consumed 
by the proposed energy efficient equip-
ment from the annual value of energy 
that a conventional equipment alter-
native would have consumed. Adequate 
documentation must be provided for all 
consumption estimates and values uti-
lized in the calculation. 

Small business means an entity that 
meets the requirements of paragraphs 
(1) and (2) of this definition: 

(1) An entity or utility, as applicable, 
as further defined in paragraphs (1)(i) 
through (iv) of this definition and 
meeting the requirements in paragraph 
(2) of this definition. With the excep-
tion of the entities identified in this 
paragraph, all other non-profit entities 
are not small businesses for the pur-
poses of REAP program eligibility: 

(i) A private for-profit entity, includ-
ing a sole proprietorship, partnership, 
or corporation. The application must 

sufficiently describe the operations of 
the applicant’s business entity; 

(ii) A cooperative (including a coop-
erative qualified under section 
501(c)(12) of the Internal Revenue 
Code); 

(iii) An electric utility (including a 
Tribal or governmental electric util-
ity) that provides service to rural con-
sumers and operates independent of di-
rect government control; or 

(iv) A Tribal corporation or other 
Tribal business entities that are char-
tered under Section 17 of the Indian 
Reorganization Act (25 U.S.C. 5124) or 
have similar structures and relation-
ships with their Tribal governments 
and are acceptable to the Agency. The 
Agency will determine the small busi-
ness status of such Tribal entity with-
out regard to the resources of the Trib-
al government. This means that only 
the applicant entity must meet the def-
inition of a small business; and 

(2) An entity that meets the require-
ments of (i) or (ii) below: 

(i) The Small Business Administra-
tion size standards in accordance with 
13 CFR 121.301(a), and any successor 
regulation. The size of the applicant 
alone (without affiliates) must not ex-
ceed the size standard designated for 
the industry in which the applicant is 
primarily engaged. Also, the size of the 
applicant combined with its affiliates 
must not exceed the size standard des-
ignated for either the primary industry 
of the applicant alone or the primary 
industry of the applicant and its affili-
ates, whichever is higher. Size stand-
ards to be utilized are found in 13 CFR 
121.201, and any successor regulation. 
The size standards themselves are ex-
pressed either in number of employees 
or annual receipts in millions of dol-
lars, unless otherwise specified. The 
number of employees or annual re-
ceipts indicates the maximum allowed 
for an entity and its affiliates and are 
calculated using the following criteria: 

(A) The number of employees is cal-
culated using the guidance found in 13 
CFR 121.106, and any successor regula-
tion. The average number of employees 
is used based upon number of employ-
ees for each of the pay periods for the 
preceding 24 months. Part-time and 
temporary employees are counted as 
full-time employees. If the entity has 
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not been in business for 24 months, the 
average number of employees is used 
for each of the pay periods during 
which it has been in business; or 

(B) Annual receipts are calculated 
using the guidance found in 13 CFR 
121.104, and any successor regulation. 
Federal income tax returns and any 
amendments filed with the IRS on or 
before the date of application must be 
used. If an entity has not filed a Fed-
eral income tax return, the Agency will 
calculate the entities annual receipts 
using any other available information 
such as regular books of account, or 
audited financial statements; or 

(ii) The size standard outlined in 13 
CFR 121.301(b)(2), and any successor 
regulation. Including its affiliates, the 
entity must not have a tangible net 
worth in excess of $20 million, and av-
erage net income after Federal income 
taxes (excluding carry over losses) for 
the preceding two completed fiscal 
year not in excess of $6.5 million. 

State means any of the 50 States of 
the United States, the Commonwealth 
of Puerto Rico, the District of Colum-
bia, the U.S. Virgin Islands, Guam, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Republic of Palau, the Federated 
States of Micronesia, and the Republic 
of the Marshall Islands. 

State bond banks and State bond pools 
mean an entity authorized by the State 
to issue State debt instruments and 
use the funds received to finance eligi-
ble projects under this part. 

Steady state operating level means that 
there is an adequate and consistent 
supply of the applicable renewable en-
ergy resource(s) for the project, both 
on a short-term (current) and long- 
term basis, and the renewable energy 
system and process(es) are operating at 
projected capacity, consistently yield-
ing an adequate quantity and quality 
of renewable energy. 

Subordination means the reduction of 
the lender’s lien priority on certain as-
sets pledged by the borrower to secure 
payment of the guaranteed loan to a 
position junior to, or on parity with, 
the lien position of another loan. 

Total eligible project costs means the 
sum of all eligible project costs. 

Total project costs means the sum of 
all costs associated with a completed 

project. All costs associated with a 
completed project, including ineligible 
project costs, must be included. Total 
project costs for retrofitting an exist-
ing RES includes the costs associated 
with the modifications or replacement 
of the existing components. 

Transfer and assumption means the 
Agency-approved conveyance by a bor-
rower to an assuming borrower of the 
assets, collateral, and liabilities of the 
borrower in return for the assuming 
borrower’s binding promise to pay the 
outstanding debt. 

Underserved communities mean com-
munities (including urban or rural 
communities and Indian tribal commu-
nities) that have limited access to af-
fordable, healthy foods, including fresh 
fruits and vegetables, in grocery retail 
stores or farmer-to-consumer direct 
markets and that have either a high 
rate of hunger or food insecurity or a 
high poverty rate as reflected in the 
most recent decennial census or other 
Agency-approved census. For purposes 
of awarding priority points, when ap-
plicable, this definition shall also in-
clude unserved or underserved popu-
lations, including minorities or pro-
tected groups, persistent poverty areas, 
or areas where Rural Development 
projects have not been awarded in the 
past five years. High poverty rate is 
based on current census data and is not 
the same as persistent poverty which 
uses data for the last 30 years. 

Uniform Standards of Professional Ap-
praisal Practice (USPAP) means the ap-
praisal standards promulgated by the 
Appraisal Standards Board of the Ap-
praisal Foundation. 

Used equipment means any equipment 
that has been used and is provided in 
an ‘‘as is’’ condition. 

Useful life means estimated durations 
of utility placed on a variety of assets, 
including buildings, machinery, equip-
ment, vehicles, electronics, and fur-
niture. Useful life estimations termi-
nate at the point when assets are ex-
pected to become obsolete, require 
major repairs, or cease to deliver eco-
nomical results. 

Veteran means a person who served in 
the active military, naval, or air serv-
ice and was discharged or released 
therefrom under conditions other than 
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dishonorable as defined in 38 U.S.C. 
101(2). 

Waste disposal means sanitary sewer 
(treatment and collection), solid waste, 
or storm drainage facilities. 

Working Capital means current assets 
available to support a business’ oper-
ations and growth. Working capital is 
calculated as current assets less cur-
rent liabilities. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62196, Oct. 2, 2020; 86 FR 70354, Dec. 10, 
2021; 87 FR 38645, June 29, 2022; 89 FR 79704, 
Sept. 30, 2024; 89 FR 97477, Dec. 9, 2024] 

§ 5001.4 Exception authority. 
The Administrator may, on a case- 

by-case basis, grant an exception to 
any requirement or provision of this 
subpart provided that such an excep-
tion is in the best financial interests of 
the Federal Government. Exercise of 
this authority cannot be in conflict 
with applicable law. 

§ 5001.5 Appeal and review rights. 
Borrowers, lenders, and holders may 

have appeal or review rights for Agen-
cy decisions made under this part. 
Agency decisions that are adverse to 
the individual participant are appeal-
able, while matters of general applica-
bility are not subject to appeal; how-
ever, such decisions are reviewable for 
appealability by the National Appeals 
Division (NAD). All appeals will be con-
ducted by NAD and will be handled in 
accordance with 7 CFR part 11. 

(a) The borrower, lender, and holder 
can appeal any Agency decision that 
directly and adversely affects them. 

(1) For an adverse decision that af-
fects the borrower, the lender and bor-
rower must jointly execute a written 
request for appeal of an adverse deci-
sion made by the Agency. 

(2) An adverse decision that affects 
only the lender can be appealed by the 
lender only. 

(3) An adverse decision that affects 
only the holder can be appealed by the 
holder only. 

(b) In cases where the Agency has de-
nied or reduced the amount of final 
loss payment to the lender, the adverse 
decision can be appealed only by the 
lender. 

(c) A decision by a lender adverse to 
the interest of the borrower is not a de-

cision by the Agency, even if it was 
concurred in by the Agency, and there-
fore cannot be reviewed for 
appealability or appealed to NAD. 

§ 5001.6 General lender responsibil-
ities. 

(a) Lenders are responsible for origi-
nating and servicing loans guaranteed 
by the Agency under this part in ac-
cordance with the provisions of this 
part and, for those guaranteed loans 
issued under one of the guaranteed 
loan programs identified in § 5001.1(a)(1) 
through (4), with the provisions of the 
applicable guaranteed loan program. 
Any action or inaction on the part of 
the Agency does not relieve the lender 
of its responsibilities. 

(b) Lenders can contract for services, 
but such contracting does not relieve a 
lender from its responsibilities as iden-
tified in this part or, where applicable, 
in the applicable guaranteed loan pro-
gram identified in § 5001.1. 

(c) If a lender fails to comply with 
the requirements of this part, the 
Agency may reduce any loss payment 
in accordance with the lender’s agree-
ment and loan note guarantee. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79708, Sept. 30, 2024] 

§ 5001.7 Agency’s special initiatives. 

Applicants submitting applications 
that support the implementation of 
strategic or special initiatives are en-
couraged to review the Agency’s an-
nual notice to determine if their 
projects are eligible for receiving pri-
ority for projects. These projects may 
also support the implementation of 
strategic economic development and 
community development plans on a 
multi-jurisdictional and multi-sectoral 
basis in accordance with section 6401 of 
the Agriculture Improvement Act of 
2018 (Pub. L. 115–334). 

[89 FR 79708, Sept. 30, 2024] 

§ 5001.8 Approvals, regulations, and 
forms. 

(a) When Agency approval or concur-
rence is required, it must be in writing 
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and must be obtained prior to any ac-
tion taken for which approval or con-
currence is required. Written commu-
nication from an authorized Agency of-
ficial, including any written commu-
nication approving, concurring, or oth-
erwise communicating an Agency deci-
sion on a matter when such decision is 
required, may be transmitted via an 
electronic Agency system in accord-
ance with Electronic Signatures in 
Global and National Commerce Act 
(ESIGN) of 2000 (114 Stat. 464) (E-Sign 
Act). 

(b) All references to statutes and reg-
ulations include any and all successor 
statutes and regulations. 

(c) All references to forms include 
any and all predecessor and successor 
forms as specified by the Agency. 

(d) Copies of all regulations and 
forms referenced in this part can be ob-
tained through the Agency and from 
the Agency’s website at https:// 
www.rd.usda.gov/onerdguaranteed. 

(e) 7 CFR part 5001 does not prohibit 
or consent to electronic signatures. 
Rural Development will accept elec-
tronic signatures from lenders for 
origination, loan closing, and servicing 
documents in accordance with the E- 
Sign Act unless otherwise prohibited 
by law or program. Lenders may use 
electronic signatures for electronic 
promissory notes (eNotes), deeds of 
trust and other documents relevant to 
the loan transaction, providing that 
the lender perfects and maintains a 
first lien position, an enforceable 
promissory note, and meets all other 
agency requirements including the fol-
lowing: 

(1) Lenders may submit forms to 
Rural Development electronically 
using USDA’s Service Center Agencies 
Online Services website. Registration 
is limited to individuals and each indi-
vidual authorized by the lender must 
register and upon registration may 
electronically sign and submit certain 
forms on behalf of the lender. 

(2) Lenders who choose to accept 
electronic signatures from borrowers 
must ensure that such signatures meet 
the standards and requirements set 
forth in the E-Sign Act, as well as all 
other applicable federal and state regu-
lations and guidelines. Lenders are 
charged with the same responsibility of 

due diligence with electronically 
signed documents as they are with 
paper documents. If any electronically 
signed document is deemed unenforce-
able and is connected to any fraud, 
misrepresentation or negligent serv-
icing, the lender bears the risk that 
any loss claim submitted in relation to 
the unenforceable document will be de-
nied or reduced in accordance with ap-
plicable regulations. Any loss attrib-
uted to a lender’s failure to collect on 
the promissory note or enforce the se-
curity instrument because of its elec-
tronic signature will be treated as neg-
ligent servicing under 7 CFR 5001 serv-
icing regulations. Failure to comply 
with any Federal statute or regulation 
could result in the denial of a loan 
guarantee or claim, withdrawal of lend-
ing authority and/or debarment from 
Federal programs. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70355, Dec. 10, 2021; 89 FR 79708, Sept. 30, 
2024] 

§ 5001.9 Standards for financial infor-
mation. 

(a) All financial information (e.g., fi-
nancial statements, balance sheets, fi-
nancial projections, and income state-
ments) must be prepared and submitted 
in accordance with accounting prac-
tices acceptable to the Agency. Such 
practices can include, but are not lim-
ited to, Generally Accepted Accounting 
Principles (GAAP) and the industry’s 
standard accounting practice. Unless 
the applicant or borrower meets the 
threshold for an audit in accordance 
with 2 CFR part 200 subpart F, the type 
of financial statement, e.g., borrower 
prepared, compiled, reviewed, or au-
dited, required is typically the decision 
of the lender. 

(b) For sole proprietorships and other 
situations where business assets are 
held personally, financial statements 
must be prepared using only the assets 
and liabilities directly attributable to 
the applicant’s project. For these situ-
ations, assets, plus any improvements, 
must be valued at the lower of cost or 
market value. 

(c) A tax return is not an acceptable 
financial statement when underwriting 
a loan guaranteed under this part; how-
ever, tax return information may be 
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used to prepare financial statements 
and to determine REAP eligibility. 

[89 FR 79708, Sept. 30, 2024] 

§ 5001.10 Federal Register notices and 
amendments. 

Rural Development will issue annual 
FEDERAL REGISTER notices each year 
specifying the amount of funds avail-
able under this part for OneRD guaran-
tees. Notices may also include the fol-
lowing information applicable to 
projects specifically funded under a 
particular notice: Maximum loan 
amounts, fees, and priority scoring for 
discretionary points. 

§§ 5001.11–5001.99 [Reserved] 

§ 5001.100 OMB control number. 
The report and recordkeeping re-

quirements contained in this part have 
been approved by the Office of Manage-
ment and Budget and have been as-
signed OMB control number 0572–0155. 

Subpart B—Eligibility Provisions 
§ 5001.101 Introduction. 

This subpart addresses the eligibility 
provisions for projects, borrowers, and 
lenders. This subpart also includes pro-
visions for projects involving the pur-
chase of cooperative stock or coopera-
tive equity, the conversion of busi-
nesses to cooperatives or Employee 
Stock Ownership Plans (ESOP), and 
New Markets Tax Credits (NMTC). 

(a) Project eligibility. Sections 5001.102 
through 5001.108 identify requirements 
for projects to be eligible to receive a 
loan guarantee under this part. Sec-
tions 5001.115 through 5001.119 identify 
types of projects that are not eligible 
for a loan guarantee under this part. 
The Agency will not issue a loan guar-
antee under this part for any project 
that does not meet the applicable eligi-
bility criteria as specified. 

(b) Borrower eligibility. Section 
5001.126 identifies the types of bor-
rowers that are eligible to receive a 
loan guarantee for their projects under 
this part. The types of borrowers eligi-
ble to receive loan guarantees for their 
projects vary based on the guaranteed 
loan program they are applying under 
and that guaranteed loan program’s 
authorizing statute as set forth in 

§ 5001.1. Section 5001.127 identifies con-
ditions that would make an otherwise 
eligible borrower ineligible for receiv-
ing a loan guarantee for its project 
under this part. 

(c) Lender eligibility. Section 5001.130 
identifies the requirements for a lend-
ing entity to be an eligible lender 
under this part. Section 5001.131 ad-
dresses the lender’s agreement, which 
each approved lender must execute 
with the Agency in order to originate 
and service guaranteed loans under 
this part. Section 5001.132 addresses 
provisions necessary for a lender to 
maintain its approved lender status. 

(d) Cooperative stock/cooperative equity/ 
conversions. Section 5001.140 identifies 
requirements associated with issuing 
loan guarantees in connection with the 
purchase of cooperative stock, trans-
ferable stock shares, and cooperative 
equity and for the conversions of busi-
nesses to either cooperatives or Em-
ployee Stock Ownership Plans (ESOP). 

(e) New Markets Tax Credits. Section 
5001.141 identifies the requirements spe-
cific to guaranteed loans involving 
projects that include NMTC available 
under the NMTC program authorized 
by the U.S. Department of the Treas-
ury. 

(f) Use of funds. Section 5001.121 iden-
tifies eligible uses of guaranteed loan 
funds and § 5001.122 identifies ineligible 
uses of guaranteed loan funds. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79709, Sept. 30, 2024] 

§ 5001.102 Project eligibility—general. 
To be eligible for a loan guarantee 

under this part, a project must meet 
the requirements specified in this sec-
tion and those in the applicable section 
in §§ 5001.103 through 5001.108. 

(a) Service area. For projects with a 
defined service area, the boundaries for 
the proposed service area must be cho-
sen in such a way that no user or area 
will be excluded because of race, color, 
religion, sex, marital status, age, dis-
ability, or national origin. This does 
not preclude financing or constructing: 

(1) Projects in phases (each phase 
must be financially sustainable with-
out consideration of future phases) 
when it is not practical to finance or 
construct the entire project at one 
time; and 
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(2) Projects where it is not economi-
cally feasible to serve the entire serv-
ice area, provided the economic feasi-
bility is determined on the basis of the 
entire system or facility and not by 
considering the cost of separate exten-
sions to, or parts thereof. 

(b) Location. A project must be lo-
cated in a State and meet the rural or 
rural area requirements of the applica-
ble section in §§ 5001.103 through 
5001.108. 

(c) Tax-exempt financing. The agency 
is prohibited from guaranteeing a 
project funded with tax-exempt financ-
ing. In cases where a project involves 
both tax-exempt and taxable financing, 
the portion of the project that involves 
taxable financing is eligible to receive 
a loan guarantee if that portion of the 
project is separate and distinct from 
the part that is financed by the tax-ex-
empt obligation, and the guaranteed 
loan is not essential to issuance of the 
tax-exempt obligation. 

(d) Debt refinancing. The Agency can 
guarantee loans for debt refinancing, 
as described in paragraphs (d)(1) 
through (5) of this section when the 
guaranteed loan extinguishes the debt 
being refinanced. These paragraphs do 
not apply to REAP loans, see 
§ 5001.121(d)(14) for REAP refinancing 
provisions. Longer-term financing to 
pay off a lender’s interim construction 
loan after project completion will not 
be treated as debt refinancing as long 
as it meets the requirements for take-
out of interim financing in 
§ 5001.121(c)(6). An eligible debt refi-
nancing project is: 

(1) Refinancing of debt on one or 
more loans owed to another creditor. 
There is no limit on percent of total 
use of funds if a new lender is refi-
nancing debt owed to another creditor; 

(2) Refinancing of debt owed to the 
applicant lender or any part thereof 
provided that the applicant lender debt 
being refinanced does not exceed 50 
percent of the total use of funds in the 
new aggregated federally-guaranteed 
debt, the applicant lender debt being 
refinanced is in a current status for the 
past six months and the new guaran-
teed loan is providing better rates or 
repayment terms. Better rates or re-
payment terms can be shown in a vari-
ety of ways including the lender pro-

viding a fixed rate over a lower vari-
able rate provided the change is advan-
tageous to the borrower’s long-term re-
payment ability. The current status 
cannot be achieved by the lender for-
giving the borrower’s debt or by serv-
icing actions that impact the bor-
rower’s repayment schedule; or 

(3) Refinancing of debt owed directly 
to the Federal Government or that is 
federally-guaranteed, including any 
guaranteed debt owed to the applicant 
lender, when a refinance of this debt is 
consistent with sections 333, ‘‘Special 
Conditions and Limitations on Loans’’ 
and 306(a)(24)(C), ‘‘Loan Guarantees for 
Water, Wastewater, and Essential Com-
munity Facilities Loans’’ of the Con-
solidated Farm and Rural Development 
Act (as amended by the Agriculture 
Improvement Act of 2018, Pub. L. 115– 
334). Such guaranteed debt shall not be 
included in the amount of applicant 
lender debt when calculating the max-
imum percentage of the total use of 
funds in the new guaranteed loan as 
stated in paragraph (d)(2) of this sec-
tion; and, 

(4) When the refinancing is in accord-
ance with paragraphs (d)(1) through (3) 
of this section, the following require-
ments must be met: 

(i) The Agency has determined that 
the project is viable, and debt refi-
nancing is necessary to improve cash 
flow; 

(ii) The debt is reflected on the bor-
rower’s balance sheet and the original 
loan funds were used for project-eligi-
ble purposes. Refinancing of existing of 
lines of credit is considered an eligible 
purpose for debt refinancing in the B&I 
program; 

(iii) For loans to existing businesses 
where debt refinancing is a majority 
purpose of the guaranteed loan, the 
borrower must demonstrate historical 
debt service coverage ratios using pro-
posed debt service requirements of not 
less than 1.1 times, or the borrower’s 
current financial performance dem-
onstrates it has corrected or recovered 
from impacts or issues adversely af-
fecting its past financial performance. 
The debt service coverage ratio com-
puted based on the current income 
statement must be at least 1:1 to dem-
onstrate correction or recovery. 
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(5) For CF guaranteed loan requests 
only, refinancing of debt, not including 
new construction, incurred by a rural 
hospital to preserve access to a health 
service when the refinancing will 
meaningfully improve the financial po-
sition of the hospital. The debt can be 
existing Agency direct loan debt, Agen-
cy guaranteed debt, or another lender’s 
debt (including other non-Agency Fed-
eral guaranteed debt). Loan requests to 
refinance rural hospital debt must 
demonstrate that the new amount of 
annual debt repayment on the debt 
being refinanced will be less than the 
existing amount of annual debt repay-
ment and provide a total debt service 
coverage ratio of at least 1.1 based on 
historical cash flow. To calculate the 
ratio, the new debt service amount will 
include annual capital expense reserve 
and annual debt repayment reserve re-
quirements. This information will be 
provided by the lender on an Agency 
approved application for loan guar-
antee and its associated supporting 
documentation. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62196, Oct. 2, 2020; 89 FR 79709, Sept. 30, 
2024] 

§ 5001.103 Eligible CF projects and re-
quirements. 

For a CF projects to be eligible for a 
loan guarantee under this part, it must 
meet the criteria specified in § 5001.102 
and this section and be for a borrower 
eligible to submit an application for 
the project in accordance with 
§ 5001.126. 

(a) Type of project. The project must 
be for the construction, enlargement, 
extension, or to otherwise improve an 
essential community facility. Essential 
community facilities include, but are 
not limited to: 

(1) Health care facilities and services, 
including but not limited to hospitals 
and assisted living facilities providing 
daily living and health care assistance 
in compliance with Federal, Tribal and/ 
or State licensure or certification re-
quirements; 

(2) Fire, rescue, and public safety fa-
cilities and services; 

(3) Community, public, social, edu-
cational, or cultural facilities or serv-
ices, including but not limited to: 

(i) Business incubators when not an 
inherently commercial enterprise, and 
the applicant demonstrates the fol-
lowing: 

(A) Applicant is a mission-driven or-
ganization such as a local or regional 
economic development organization; 

(B) The facility will be used to pro-
vide technical assistance, training, 
workforce development, administrative 
support services and vocational train-
ing to address workforce shortages in 
the community or region; and 

(C) Capacity building and support 
services that include at a minimum the 
following with the borrower dem-
onstrating expertise in one or more of 
these services or presents a sustainable 
economically feasible program to 
outsource such activities: 

(1) Business plan development; 
(2) Administrative support services; 
(3) Training and technical assistance; 
(4) Mentoring, coaching, and leader-

ship; 
(5) Finance and accounting work-

shops; 
(6) Programs to access capital; and 
(7) High-speed internet access; 
(ii) Thrift stores that operate as 

charitable organizations to enrich the 
quality of life for residents of the rural 
community they serve demonstrated 
by the following activities: 

(A) Collect and resell used or donated 
merchandise to community residents 
and may also provide other services 
such as job training or food pantries; 

(B) Receive donations, gifts, or be-
quests of money to help fund the orga-
nization and its purpose with a signifi-
cant portion obtained from the rural 
community it serves. 

(C) Profits are reinvested in the facil-
ity or in charitable activities in the 
rural community served to ensure the 
goals of the organization are met. 

(iii) Fairgrounds, agricultural expo-
sition centers, farmers markets, food 
distribution and food banks; 

(4) Transportation facilities such as 
streets, bridges, roads, ports, and air-
ports; 

(5) Utility projects such as hydro-
electric generating facilities and re-
lated connecting systems and appur-
tenances; supplemental and supporting 
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structures for other rural electrifica-
tion or telephone systems including fa-
cilities such as headquarters, office 
buildings, storage facilities, and main-
tenance shops when not eligible for 
RUS financing; natural gas distribu-
tion systems; and recycling or transfer 
centers or stations. 

(6) Telecommunications end-user 
equipment as it relates to public safe-
ty, medical, or educational tele-
communications links when not eligi-
ble for RUS financing; 

(7) Water infrastructure facilities 
such as levees, dams, reservoirs, inland 
waterways, canals, and irrigation sys-
tems; 

(8) The purchase and installation of 
renewable energy systems for use by an 
essential community facility when: 

(i) The renewable energy system will 
help defray the cost of facility oper-
ation over the life of the system; 

(ii) The renewable energy system will 
improve the borrower’s ability to pro-
vide the underlying essential commu-
nity service, such as providing backup 
facilities or extending fuel supplies of 
backup facilities; 

(iii) The borrower does not, and will 
not, have any contract to sell power 
generated by the renewable energy sys-
tem; however, receiving credit for ex-
cess production is permitted; 

(iv) The borrower does not antici-
pate, and has no plan for, generation of 
more energy than it will use in a con-
secutive 12-month period. The borrower 
may receive credits from a utility for 
energy production that happens to ex-
ceed facility usage during a particular 
month; 

(v) The renewable energy system is 
commercially available with proven 
operating history specific to the pro-
posed application; and 

(vi) The borrower provides a tech-
nical report as part of the financial 
feasibility study in accordance with 
§ 5001.307(e) (1) and (2), as applicable of 
subpart D. 

(9) Land acquisition and necessary 
site preparation including access ways 
and utility extensions to and through-
out an industrial park site; and 

(10) Community parks, community 
activity centers, and similar types of 
facilities that are an integral part of 
the orderly development of a commu-

nity (meaning a development that is 
addressing a need in the community). 
Recreational components including, 
but not limited to, playground equip-
ment of an otherwise non-recreational 
eligible community facility such as 
childcare, educational, or health care 
facilities are also eligible. 

(b) Public use. All facilities financed 
under the provisions of this section 
will be for public use. 

(1) To demonstrate availability for 
public use, the borrower may not re-
strict use of or membership to its facil-
ity or service based on race, color, reli-
gion, sex, national origin, age, dis-
ability, sexual orientation, or marital 
or familial status Veterans of Foreign 
Wars and American Legion post facili-
ties must be open and available for use 
by appointment or lease to community 
residents or groups. 

(c) Project location. The project must 
be located in a rural area as defined in 
§ 5001.3 of this part, except that utility 
projects serving both rural and non- 
rural areas are eligible for a loan guar-
antee regardless of project location. 
For such utility projects, the Agency 
will guarantee the rural area portion of 
the project and only the portion of the 
project necessary to provide the essen-
tial services to rural areas. The part of 
the facility located in a non-rural area 
must be necessary to provide the essen-
tial services to rural areas. The avail-
ability of funds for CF projects is con-
tingent on its rural area population 
and the reservation of funds outlined in 
§ 5001.316(e). 

(d) Leased space. Eligible projects 
may include leased space to ineligible 
organizations or leased space used for 
ineligible commercial activities pro-
vided the floor space leased to ineli-
gible organizations or used for ineli-
gible commercial activity is less than 
25 percent of the facility’s floor space. 
The ineligible organization and the in-
eligible commercial activity must be 
related to and enhance the primary 
purpose of the eligible project. Exam-
ples include a hair salon in an assisted 
living facility, or a pharmacy in a med-
ical facility. 

(e) Purchase of existing facility. When 
the project is to otherwise improve an 
essential community facility through 
the purchase of an existing facility as 
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defined in § 5001.3 the following are re-
quired: 

(1) An appraisal which demonstrates 
the purchase price is fair and reason-
able and represents the market value 
of the facility through an arm’s length 
transaction; and 

(2) If the transaction is necessary to 
improve the facility, documentation of 
the improvements that will be required 
and the plan, including source of fund-
ing, to complete those improvements 
within a reasonable timeframe; or 

(3) If the transaction is necessary to 
prevent a loss of service, documenta-
tion in the form of a financial analysis 
that demonstrates the seller will not 
have the financial means to continue 
to operate the facility and provide the 
needed services. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79709, Sept. 30, 2024] 

§ 5001.104 Eligible WWD projects and 
requirements. 

For a WWD project to be eligible for 
a loan guarantee under this part, it 
must meet the criteria specified in 
§ 5001.102 and this section and be for a 
borrower eligible to submit an applica-
tion for the project in accordance with 
§ 5001.126. 

(a) Type of project. The project must 
be for one or more of the following fa-
cilities: 

(1) Drinking water facilities, includ-
ing but not limited to water source, 
treatment and distribution; 

(2) Sanitary sewage facilities, includ-
ing but not limited to collection and 
treatment; 

(3) Solid waste facilities; or, 
(4) Stormwater facilities. 
(b) Public use. The project must be for 

a public purpose. 
(c) Project location. The project must 

be located in a rural area as defined in 
§ 5001.3 of this part, except that utility 
projects serving both rural and non- 
rural areas are eligible for a loan guar-
antee regardless of project location. 
For utility service projects serving 
both rural and non-rural areas, the 
Agency will guarantee only the portion 
of the project necessary to provide the 
essential services to rural areas. The 
part of the facility located in a non- 
rural area must be necessary to provide 
the essential services to rural areas. 

(d) Service area. (1) The project must 
be installed to serve any user within 
the service area who desires service 
and can be feasibly and legally served. 

(2) The lender must determine that, 
when feasible and legally possible, in-
equities within the project’s service 
area for the same type service proposed 
will be remedied by the borrower on, or 
before, completion of the project. In-
equities are defined as unjustified vari-
ations in availability, adequacy, or 
quality of service. User rate schedules 
for portions of existing systems or fa-
cilities that were developed under dif-
ferent financing, rates, terms, or condi-
tions do not necessarily constitute in-
equities. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70355, Dec. 10, 2021; 89 FR 79710, Sept. 30, 
2024] 

§ 5001.105 Eligible B&I projects and re-
quirements. 

For a B&I project to be eligible for a 
loan guarantee under this part, it must 
meet the criteria specified in § 5001.102, 
be for a borrower eligible to submit an 
application for the project in accord-
ance with § 5001.126, and the uses of 
loan funds include, but are not limited 
to, the following: 

(a) Purpose. The purpose of the 
project must be to improve, develop, or 
finance business, industry, and employ-
ment and improve the economic and 
environmental climate in rural com-
munities; the conservation, develop-
ment, and use of water for aquaculture 
purposes; and reducing reliance on non-
renewable energy resources through de-
velopment and construction of solar 
energy and other renewable energy sys-
tems. 

(b) Type of project. The project must 
be for one or more of the uses described 
in paragraphs (b)(1) through (22) of this 
section. 

(1) Purchase and development of 
land, buildings, or infrastructure for 
public or private commercial enter-
prises or industrial properties, includ-
ing expansion or modernization. 

(2) Business acquisitions, start-ups, 
and expansions if jobs will be created 
or saved. A business acquisition is con-
sidered the acquisition of an entire 



1080 

7 CFR Ch. L (1–1–25 Edition) § 5001.105 

business, not a partial stock acquisi-
tion in a business. However, acquisi-
tion or change of ownership between 
existing owners is an eligible project 
when the remaining owner(s) held their 
ownership and actively participated in 
the business operation for at least the 
past 24 months and the selling owner 
will not retain any ownership interest 
in the business directly or indirectly 
including through other entities or 
trusts or property rights. 

(3) Purchase and installation of ma-
chinery and equipment. 

(4) Startup costs, working capital, in-
ventory, and supplies in the form of a 
permanent working capital term loan. 

(5) Pollution control and abatement. 
(6) Purchase of membership, stocks, 

bonds, or debentures necessary to ob-
tain a loan from a member owned lend-
ing institution provided the purchase is 
required for all their borrowers and is 
the minimum amount required. 

(7) Agricultural production, when not 
eligible for Farm Service Agency (FSA) 
farm loan programs assistance and 
when it is part of an integrated busi-
ness also involved in the processing of 
agricultural products. Any agricultural 
production considered for guaranteed 
loan financing must be owned, oper-
ated, and maintained by the business 
receiving the guaranteed loan. Exam-
ples of potentially eligible agricultural 
production include but are not limited 
to an apple orchard in conjunction 
with a food processing plant; poultry 
buildings linked to a meat processing 
operation; or sugar beet production 
coupled with storage and processing. 

(8) Tourist and recreation facilities, 
including hotels, motels, bed and 
breakfast establishments, and resort 
trailer parks and campgrounds oper-
ated as a public or private commercial 
enterprise. Owner-occupied housing, 
such as bed and breakfasts, hotels and 
motels are only allowed when the pro 
rata value of a direct owner’s living 
quarters, based on square footage, is 
deducted from the use of loan proceeds. 

(9) Educational or training facilities 
including other CF projects when not 
eligible for financing through Rural 
Housing Service or Community Facili-
ties programs. 

(10) Development and construction of 
broadband and telecommunication sys-

tems, including modification of exist-
ing systems, that are not otherwise eli-
gible for funding in the RUS program 
or if funding is unavailable in the RUS 
program, subject to the public notice 
filing requirements of 7 CFR 1738.106(a) 
and the additional reporting require-
ments of 7 CFR 1738.107. 

(11) Industries undergoing adjust-
ment from terminated Federal agricul-
tural price and income support pro-
grams or increased competition from 
foreign trade. 

(12) Constructing or equipping facili-
ties for lease to private businesses en-
gaged in commercial or industrial op-
erations. 

(13) Financing for mixed-use prop-
erties involving both commercial busi-
ness and residential space is author-
ized, provided that not less than 50 per-
cent of the business’s projected revenue 
will be generated from business use. 

(14) Leasehold improvements when 
the lease contains no reverter clauses 
or restrictive clauses that would im-
pair the use or value of the property as 
security for the loan. The term of the 
lease must be equal to or greater than 
the term of the loan. Leasehold im-
provements are physical enhancements 
made to property by or on behalf of the 
property’s lessee. When improvements 
are made to real property and those 
improvements are permanently affixed 
to the property, the title to those im-
provements automatically transfers to 
the owner of the property upon termi-
nation of the lease. 

(15) Projects that process, distribute, 
aggregate, store, and/or market locally 
or regionally produced agricultural 
food products to support community 
development and farm and ranch in-
come. 

(i) Subject to each of the following, 
projects may be located in non-rural 
areas as well as in rural areas if the 
project: 

(A) Expands or preserves the avail-
ability of staple food in underserved 
areas with moderate and low-income 
populations by maintaining or increas-
ing the number of retail or institu-
tional outlets that offer an assortment 
of healthy perishable foods and staple 
food items; 
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(B) The project will create or retain 
quality jobs for low-income residents 
of the community; 

(C) A significant amount of the food 
is locally or regionally produced and 
sold; and 

(D) Includes an appropriate agree-
ment with retail and institutional cli-
ents to inform consumers that they are 
purchasing or consuming locally or re-
gionally produced agricultural food 
products. The agreement(s) must be in 
place prior to issuance of the loan note 
guarantee and stated as part of the 
lender’s certification at loan closing. 

(ii) The Agency will give funding pri-
ority to projects that provide a benefit 
to underserved communities in accord-
ance with § 5001.318(d)(5) of this part. 

(16) The purchase of cooperative 
stock by individual farmers or ranchers 
in a farmer or rancher cooperative or 
the purchase of transferable coopera-
tive stock in accordance with 
§ 5001.140(a) and (b); or the purchase of 
stock in a business by employees form-
ing an ESOP or worker cooperative in 
accordance with § 5001.140(d). 

(17) The purchase of preferred stock 
or similar equity issued by a coopera-
tive or a loan to a fund that invests 
primarily in cooperatives in accord-
ance with § 5001.140(c). 

(18) Loans to cooperatives: 
(i) Guaranteed loans to eligible co-

operatives may be made in principal 
amounts up to $40 million if the project 
is located in a rural area, the coopera-
tive facility being financed provides for 
the value-added processing of agricul-
tural commodities, and the total 
amount of guaranteed loans exceeding 
$25 million does not exceed 10 percent 
of the funds available for the fiscal 
year. Guaranteed loans in excess of $25 
million in accordance with this provi-
sion may only be approved by the Sec-
retary, whose authority may not be re-
delegated. 

(ii) Guaranteed loans to eligible co-
operatives may also be made in non- 
rural areas provided: 

(A) The primary purpose of the guar-
anteed loan is for a facility to provide 
value-added processing for agricultural 
producers that are located within 80 
miles of the facility; 

(B) The borrower satisfactorily dem-
onstrates that the primary benefit of 

the guaranteed loan will be to provide 
employment for rural residents; 

(C) The principal amount of the guar-
anteed loan does not exceed $25 mil-
lion; and 

(D) The total amount of guaranteed 
loans guaranteed under this paragraph 
does not exceed 10 percent of the funds 
available for the fiscal year. 

(iii) An eligible cooperative may refi-
nance an existing B&I guaranteed loan 
if the existing loan is current and per-
forming, the existing loan is not and 
has not been in monetary default or 
the collateral has not been converted, 
and there is adequate security and col-
lateral for the new guaranteed loan. 

(19) Taxable corporate bonds when 
the bonds are fully amortizing and 
comply with all provisions of this part, 
bond proceeds were used for an eligible 
purpose in this part, and the lender as 
bond holder retains the percent of the 
bond in accordance with § 5001.408(3)(i) 
of this part. The bonds must be fully 
secured with collateral in accordance 
with § 5001.202(b)(4) of this part. The 
bonds must only provide for a trustee 
when the trustee is totally under the 
control of the lender. The bonds must 
provide no rights to bond holders other 
than the right to receive the payments 
due under the bond. For instance, the 
bonds must not provide for bond hold-
ers replacing the trustee or directing 
the trustee to take servicing actions, 
such as accelerating the bonds. In ac-
cordance with § 5001.127(f), convertible 
bonds are not eligible under this para-
graph due to the potential conflict of 
interest of a lender having an owner-
ship interest in the borrower. An expla-
nation of the type of bond and other 
bond stipulations must be attached to 
the bond. 

(i) The bond issuer must obtain the 
services and opinion of an experienced 
bond counsel, who must present a legal 
opinion stating that the bonds are 
legal, valid, and binding obligations of 
the issuer and that the issuer has ad-
hered to all applicable laws. 

(ii) The bond holder (lender) must 
purchase all the bonds issued pursuant 
to the guaranteed and comply with all 
Agency regulations. There must be a 
bond purchase agreement between the 
issuer and the bond holder. The bond 
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purchase agreement must contain simi-
lar language to that required in a loan 
agreement and must not conflict with 
this part. The bond holder is respon-
sible for all servicing of the guaranteed 
loan evidenced by the bond, although 
the bond holder may contract for serv-
icing assistance, including contracting 
with a trustee who remains under the 
lender’s total control. 

(20) Nursing homes and assisted liv-
ing facilities where constant medical 
care is provided and available onsite to 
the residents. Independent living facili-
ties are not eligible in accordance with 
§ 5001.118(a). Independent living facili-
ties are considered residential property 
as they have many similarities to a 
multi-family housing complex, whereas 
nursing home and assisted living facil-
ity tenants rely on those entities to 
provide needed personal or medical 
care. Properties consisting of both as-
sisted care facilities and independent 
senior living may be eligible if the 
availability of the on-site medical serv-
ices is an optional service to the inde-
pendent living residents, or if the pre-
dominant residents of the facility re-
quire assisted living care. 

(21) Development and construction of 
RES, including modification of exist-
ing systems that are commercially 
available and that are not otherwise el-
igible under REAP, or if funding is not 
available in the REAP program. 

(22) Integrated processing equipment 
and systems, such as biorefineries, re-
newable energy systems, and chemical 
manufacturing facilities, must utilize 
commercially available technology, 
equipment, and systems and dem-
onstrate technical merit. The Agency 
will evaluate the following areas in 
making the technical merit determina-
tion: 

(i) Qualifications of the project team; 
(ii) Agreements and permits; 
(iii) Resource assessment; 
(iv) Design and engineering; 
(v) Project development; 
(vi) Equipment procurement and in-

stallation; and 
(vii) Operations and maintenance. 

The demonstration of technical merit 
is the completion of two operating cy-
cles at its designed production level. 
‘‘Operating cycle’’ is the average time 
between the acquisition of materials or 

the providing of services and the final 
cash realization of that acquisition or 
provision of services. 

(c) Facility location. The project must 
be located in a rural area, except for 
loans to cooperative in accordance 
with paragraph (b)(18)(ii) of this sec-
tion and for loans to local foods 
projects in accordance with paragraph 
(b)(15)(i) of this section where such 
projects may also be located in non- 
rural areas. For an eligible project that 
located in both rural and non-rural 
areas, the Agency will guarantee only 
the amount necessary to finance that 
portion of the project located in the el-
igible rural area. 

(d) Capital and equity. Borrowers are 
required to have sufficient capital or 
equity to mitigate the ongoing finan-
cial and operational risks of the busi-
ness. The capital/equity requirement 
must be met in the form of either cash 
or earning assets contributed to the 
business and reflected on the bor-
rower’s balance sheet. Transfers of as-
sets at fair market value between re-
lated parties, which are not arm’s 
length transactions, must be in accord-
ance with GAAP and require evidence 
that the transaction was entered into 
at market terms. Equity cannot in-
clude appraisal surplus or bargain pur-
chase gains. Subordinated debt may be 
included when the subordinated debt is 
in exchange for cash injected into the 
business that remains in the business 
for the life of the guaranteed loan. The 
note or other form of evidence must be 
submitted to the Agency in order for 
subordinated debt to count towards 
meeting the balance sheet equity re-
quirement. Balance sheet equity will 
be determined based upon current and 
projected borrower financial state-
ments. A balance sheet as of loan clos-
ing is required and should reflect the 
new debt and use of proceeds. If there 
are multiple borrowers, consolidated fi-
nancial statements should be pre-
sented. The following capital and eq-
uity requirements must be met at the 
time of lender’s closing of the guaran-
teed loan. 

(1) Existing businesses must meet 
one of the following requirements: 

(i) A minimum of 10 percent balance 
sheet equity (including subordinated 
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debt when subject to a standstill agree-
ment for the life of the loan), or a max-
imum debt-to-balance sheet equity 
ratio of 9 to 1, at loan closing; 

(ii) A 10 percent or more of total eli-
gible project costs, borrower invest-
ment of equity or other funds into the 
project including grants or subordi-
nated debt when subject to a standstill 
agreement for the life of the loan; 

(iii) Owner contributed capital, as re-
flected in the equity section of the bal-
ance sheet, that is equal to or greater 
than 10 percent of net total fixed assets 
plus depreciation. 

(2) New businesses with sales con-
tract(s) with proceeds in an amount 
adequate to meet debt service and the 
term of the sales contract(s) are at 
least equal to the term of the guaran-
teed loan, and subject to Agency ac-
ceptance of the credit worthiness of the 
counterparty, the borrower must meet 
one of the following requirements: 

(i) A minimum of 10 percent balance 
sheet equity (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan), or a max-
imum debt-to-balance sheet equity 
ratio of 9 to 1 at loan closing; or 

(ii) Borrower investment of equity or 
other funds (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan and 
grants) into the project in an amount 
of 10 percent or more of total eligible 
project cost; 

(3) New businesses with a project in-
volving construction and when the 
lender will request the loan note guar-
antee prior to completion of construc-
tion must meet one of the following re-
quirements: 

(i) A minimum of 25 percent balance 
sheet equity (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan), or a max-
imum debt-to-equity ratio of 3 to 1, at 
guaranteed loan closing; or 

(ii) Borrower investment of equity or 
other funds (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan and 
grants) into the project in an amount 
of 25 percent or more of total eligible 
project cost; 

(4) All other borrowers that are new 
businesses must meet one of the fol-
lowing requirements: 

(i) A minimum of 20 percent balance 
sheet equity (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan), or a max-
imum debt-to-equity ratio of 4 to 1, at 
guaranteed loan closing, or; 

(ii) Borrower investment of equity or 
other funds (including subordinated 
debt when subject to a standstill agree-
ment for the life of the loan and 
grants) into the project in an amount 
of 25 percent or more of total eligible 
project cost; 

(5) Variances in capital and equity 
requirements: 

(i) Increases. The Agency may in-
crease the capital or equity require-
ment specified under paragraphs (d)(1) 
through (4) of this section for guaran-
teed loans the Agency determines 
carry a higher risk. In determining 
whether a project or guaranteed loan 
carries a higher risk, the Agency will 
consider the current status of the in-
dustry, concentration of the industry 
in the Agency’s portfolio, collateral 
coverage, value of personal or cor-
porate guarantees, cash flow, and con-
tractual relationships with suppliers 
and buyers; credit rating of the bor-
rower; and the strength of the feasi-
bility study and experience of manage-
ment. The Agency may also increase 
the capital or equity requirement for 
new businesses using integrated proc-
essing equipment and systems such as 
biorefineries, renewable energy sys-
tems, chemical manufacturing facili-
ties, and businesses producing new 
products to sell into new and emerging 
markets. 

(ii) Reductions. The Agency may re-
duce the minimum equity requirement 
for an existing business when personal 
or corporate guarantees are obtained in 
accordance with § 5001.204 of this part; 
and all pro forma statements indicate 
the business to be financed meets or 
exceeds the median quartile (as identi-
fied in the Risk Management Associa-
tion’s Annual Statement Studies or 
similar publication) for the current 
ratio, quick ratio, debt-to-worth ratio, 
and debt service coverage ratio. 

(6) Certification: The lender must 
certify that, as of the date the guaran-
teed Loan was closed, its credit anal-
ysis indicated that the borrower had 
sufficient capital or equity to mitigate 
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the financial and operational risks of 
the business, and that the borrower 
met the minimum equity required by 
the Agency in its conditional commit-
ment, or that the minimum borrower 
capital contribution toward project 

costs, as applicable and required by the 
Agency, was met. A copy of the bor-
rower’s loan closing balance sheet 
must be included with the lender’s cer-
tification. 

TABLE 1 TO § 5001.105(d)—CAPITAL EQUITY REQUIREMENTS SUMMARY 

Borrower 

Borrower must meet one of the following at the time of the closing of 
the guaranteed loan: 

Percent balance sheet 
equity: 

Borrower investment 
as percent of total 
eligible project cost: 

Balance sheet equity 
includes owner 
contributed capital as 
percentage of total 
fixed assets: 

Existing Business .......................................................... ≥10 ≥10 ≥10 
Borrowers that are new businesses with sales con-

tract(s) adequate to meet debt service and the term 
of the sales contract(s) are at least equal to the 
term of the guaranteed loan. ..................................... ≥10 ≥10 N/A 

Borrowers that are new businesses for a project in-
volving construction and the lender will request the 
loan note guarantee prior to completion of construc-
tion. ............................................................................ ≥25 ≥25 N/A 

All other borrowers that are new businesses ............... ≥20 ≥25 N/A 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70355, Dec. 10, 
2021; 89 FR 79710, Sept. 30, 2024] 

§ 5001.106 Eligible REAP—Renewable 
Energy System (RES) projects and 
requirements. 

For a REAP RES project to be eligi-
ble for a loan guarantee under this 
part, it must meet the criteria speci-
fied in § 5001.102(a) through (c) and in 
paragraphs (a) through (e) of this sec-
tion and be for a borrower eligible to 
submit an application for the project in 
accordance with § 5001.126. 

(a) The project must be for— 
(1) The purchase of a new or existing 

RES; 
(2) The purchase of a refurbished 

RES; or 
(3) The retrofitting of an existing 

RES. 
(4) For the purposes of this section, 

only those hydroelectric sources with a 
rated power of 30 megawatts or less are 
an eligible RES. 

(b) The RES project must use com-
mercially available technology. 

(c) The RES project must be located 
in a rural area unless the borrower is 
an agricultural producer and the appli-
cation supports the production, proc-
essing, vertical integration, or mar-
keting of agricultural products. If the 
agricultural producer’s operation is in 

a non-rural area, then the application 
can only be for RES components that 
are: 

(1) Directly related to, and their use 
and purpose is limited to the agricul-
tural production operation, such as 
vertically integrated operations; and 

(2) Part of and co-located with the 
agricultural production operation. 

(d) Where a residence is closely asso-
ciated with an agricultural operation 
or rural small business to be served by 
the RES project, 50 percent or more of 
the energy to be generated by the RES 
project must be used by the agricul-
tural operation or rural small business. 
This provision must be documented 
with the application and can be dem-
onstrated using either of the methods 
identified in paragraphs (d)(1) and (2) of 
this section. 

(1) Provide a renewable energy site 
assessment or other documentation 
and calculations that demonstrate 
based on historical energy use that 50 
percent or more of the energy to be 
produced by the RES project will be 
used in the agricultural operation or 
rural small business. This includes doc-
umentation on historical residential 
energy use. The Agency may request 
additional data to determine residen-
tial versus business or agricultural op-
eration usage. The actual percentage of 
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energy determined to benefit the rural 
small business or agricultural oper-
ation will be the basis to determine eli-
gible project costs. 

(2) The borrower may install or elect 
to conditionalize funding upon the in-
stallation of a device (such as a second 
meter) that results in 100 percent of 
the energy generated by the RES 
project to be used only by the agricul-
tural operation or rural small business. 

(e) The RES project must have tech-
nical merit. The Agency will use the 
information provided in the technical 
report submitted with the application 
(see § 5001.307(e) of this part) to deter-
mine if the project has technical merit. 
In making this determination, the 
Agency may engage the services of 
other Government agencies or other 
recognized industry experts in the ap-
plicable technology field, at its discre-
tion, to evaluate the technical report. 

(1) Technical report areas. When mak-
ing its technical merit determination, 
the Agency will evaluate the technical 
report using the areas specified in 
paragraphs (e)(1)(i) through (iii) of this 
section as applicable. 

(i) RES projects with total project costs 
of $80,000 or less. For these projects, the 
Agency will evaluate the following 
areas in making the technical merit 
determination: 

(A) Project description; 
(B) Resource assessment; 
(C) Project economic assessment; and 
(D) Qualifications of key service pro-

viders. 
(ii) RES projects with total project costs 

of less than $200,000, but more than 
$80,000. For these projects, the Agency 
will evaluate the following areas in 
making the technical merit determina-
tion: 

(A) Project description; 
(B) Resource assessment; 
(C) Project economic assessment; 
(D) Project construction and equip-

ment; and 
(E) Qualifications of key service pro-

viders. 
(iii) RES projects with total project 

costs of $200,000 and greater. For these 
projects, the Agency will evaluate the 
following areas in making the tech-
nical merit determination: 

(A) Qualifications of the project 
team; 

(B) Agreements and permits; 
(C) Resource assessment; 
(D) Design and engineering; 
(E) Project development; 
(F) Equipment procurement and in-

stallation; and 
(G) Operations and maintenance. 
(2) Pass/pass with conditions/fail assign-

ments. The Agency will assign each 
area of the technical report, as speci-
fied in paragraph (e)(1) of this section, 
a ‘‘pass,’’ ‘‘pass with conditions,’’ or 
‘‘fail.’’ An area will receive a ‘‘pass’’ if 
the information provided for the area 
has no weaknesses and meets or ex-
ceeds any requirements specified for 
the area. An area will receive a ‘‘pass 
with conditions’’ if the information 
provided for the area has minor weak-
nesses which could be conditioned and 
reasonably resolved by the borrower. 
Otherwise, if the information provided 
for the area is conclusively deemed to 
be a major weakness, or if the area has 
not been addressed by the applicant, 
the area will receive a fail. 

(3) Determination. The Agency will 
compile the results for each area of the 
technical report to determine if the 
project has technical merit. 

(i) A project whose technical report 
receives a ‘‘pass’’ in each of the appli-
cable areas will be considered to have 
‘‘technical merit.’’ 

(ii) A project whose technical report 
receives a ‘‘pass with conditions’’ in 
one or more the applicable areas will 
be considered to have ‘‘conditional 
technical merit.’’ 

(iii) A project whose technical report 
receives a ‘‘fail’’ in any one area will be 
considered to be ‘‘without technical 
merit.’’ 

(4) Further processing of applications. 
A project that is determined to have 
‘‘technical merit’’ or ‘‘conditional 
technical merit’’ is eligible for further 
consideration for funding. Projects 
with ‘‘conditional technical merit’’ 
would be subject to funding conditions 
that would need to be met to ensure 
full technical merit prior to comple-
tion of the project. A project that is de-
termined to be ‘‘without technical 
merit’’ is not eligible to compete for 
funding. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79711, Sept. 30, 2024] 
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§ 5001.107 REAP—Energy Efficiency 
Improvement (EEI) projects and re-
quirements. 

For a REAP EEI project to be eligi-
ble for a loan guarantee under this 
part, it must meet the criteria speci-
fied in § 5001.102(a) through (c) and also 
specified in paragraphs (a) through (d) 
of this section and be for a borrower el-
igible to submit an application for the 
project in accordance with § 5001.126. If 
taxable bonds are utilized as debt in-
struments the provisions of 
§ 5001.105(b)(19) must be met. 

(a) The EEI project must use less en-
ergy on an annual basis than the origi-
nal building and/or equipment that it 
will improve or replace as dem-
onstrated in an energy assessment or 
energy audit as applicable. 

(1) If the project’s total project cost 
is greater than $80,000, the energy as-
sessment must be conducted by an en-
ergy auditor, an energy assessor, or an 
individual supervised by either an en-
ergy assessor or energy auditor. The 
final energy assessment must be vali-
dated and signed by the energy asses-
sor, the energy auditor who conducted 
the energy assessment, or by the super-
vising energy assessor or energy audi-
tor of the individual who conducted the 
assessment, as applicable. 

(2) If the project’s total project cost 
is $80,000 or less, the energy assessment 
may be conducted in accordance with 
paragraph (a)(1) of this section or by a 
person that has at least 3 years of expe-
rience and completed at least five en-
ergy assessments or energy audits on 
similar type projects. Eligible EEI in-
clude, but are not limited to: 

(i) Efficiency improvements to exist-
ing RES; and 

(ii) Construction of a new building 
only when the new building is used for 
the same purpose as the existing build-
ing and if, based on an energy assess-
ment or energy audit, as applicable, it 
is more cost effective to construct a 
new building that will use less energy 
on annual basis than to improve the 
energy efficiency of the existing build-
ing. 

(b) The EEI project must be for a 
commercially available technology. 

(c) The EEI project must be located 
in a rural area unless the borrower is 
an agricultural producer and the Appli-

cation supports the production, proc-
essing, vertical integration, or mar-
keting of agricultural products. If the 
agricultural producer’s operation is in 
a non-rural area, then the application 
can be for only EEI components that 
are: 

(1) Directly related to and have a use 
and purpose limited to an agricultural 
production operation such as vertically 
integrated operations; and 

(2) Part of and co-located within the 
agricultural production operation. 

(d) The EEI project must have tech-
nical merit. The Agency will use the 
information provided in the technical 
report submitted with the application 
(see § 5001.307(e)) to determine whether 
the project has technical merit. In 
making this determination, the Agency 
may, at its discretion, engage the serv-
ices of other Government agencies or 
other recognized industry experts in 
the applicable technology field to 
evaluate and rate the technical report. 

(1) Technical report areas. When mak-
ing its technical merit determination, 
the Agency will evaluate the technical 
report using the areas specified in 
paragraphs (d)(1)(i) and (ii) of this sec-
tion as applicable. 

(i) EEI project with total project costs of 
$80,000 or less. For these projects, the 
Agency will evaluate the following 
areas to determine the technical merit: 

(A) Project description; 
(B) Qualifications of EEI provider(s); 

and 
(C) Energy assessment (or energy 

audit if applicable). 
(ii) EEI projects with total project costs 

of greater than $80,000. For these 
projects, the Agency will evaluate the 
following areas to determine the tech-
nical merit: 

(A) Project information; 
(B) Energy assessment (or energy 

audit as applicable); and 
(C) Qualifications of the contractor 

or installers. 
(2) Pass/pass with conditions/fail assign-

ments. The Agency will assign each 
area of the technical report, as speci-
fied in paragraph (d)(1) of this section, 
a ‘‘pass,’’ ‘‘pass with conditions,’’ or 
‘‘fail’’ according to provisions of 
§ 5001.106(e)(2). 

(3) Determination. The Agency will 
compile the results for each area of the 
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technical report to determine if the 
project has technical merit in accord-
ance with provisions of § 5001.106(e)(3). 

(4) Further processing of applications. 
Projects will be further processed in 
accordance with provisions of 
§ 5001.106(e)(4). 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79711, Sept. 30, 2024] 

§ 5001.108 Eligible REAP—Energy Effi-
cient Equipment and Systems (EEE) 
projects and requirements. 

For a REAP EEE project to be eligi-
ble for a loan guarantee under this 
part, it must meet the criteria speci-
fied in § 5001.102(a) through (c) and in 
paragraphs (a) through (d) of this sec-
tion and be for a borrower that is an 
agricultural producer eligible to sub-
mit an application for the project in 
accordance with § 5001.126. The EEE 
project can be located in a rural or 
non-rural area as long as the energy ef-
ficient equipment or systems are used 
for agricultural production or proc-
essing in accordance with paragraph (a) 
of this section. If the borrower plans to 
use taxable bonds as debt instruments 
the provision § 5001.105(b)(19) must be 
met. 

(a) The project must be for the pur-
chase and installation of energy effi-
cient equipment or systems for agricul-
tural production or processing that ex-
ceed the following standards: 

(1) Energy efficiency building codes, 
if available; 

(2) Federal or State energy efficiency 
standards, if available; and 

(3) Other energy efficiency standards 
determined appropriate by the Sec-
retary. 

(i) If no codes or standards described 
in such subparagraph apply to the en-
ergy efficient equipment or system to 
be purchased or installed pursuant to 
such subparagraph, the Secretary shall 
require, to the maximum extent prac-
ticable, such equipment or systems to 
meet the same efficiency measure-
ments as the most efficient available 
equipment or system in the market; 
and 

(ii) The Secretary shall not provide 
such a loan guarantee for the purchase 
or installation of any energy efficient 
equipment or system unless more than 

one type of such equipment or system 
is available in the market. 

(b) The EEE project must be for com-
mercially available technology. 

(c) The EEE project must have tech-
nical merit as certified by the vendor/ 
installer. An application that does not 
include said certification will be 
deemed incomplete and therefore is not 
eligible to compete for funding. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79712, Sept. 30, 2024] 

§§ 5001.109–5001.114 [Reserved] 

§ 5001.115 Ineligible projects—general. 
The Agency will not issue a loan 

guarantee under this part for any of 
the projects identified in this section, 
unless otherwise noted. The following 
are ineligible projects for the CF, 
WWD, B&I and REAP programs: 

(a) Any investment or arbitrage, or 
any speculative real estate investment 
other than cooperative stock, transfer-
able stock, cooperative equity in ac-
cordance with § 5001.140 and NMTC 
projects in accordance with § 5001.141. 

(b) Golf courses and golf course infra-
structure, including par-3 and execu-
tive golf courses; racetracks or facili-
ties for the conduct of races by ani-
mals, professional or amateur drivers 
or jockeys; for-profit zoos or safaris; 
and publicly-owned or non-profit 
amusement parks, water parks, and 
similar recreational type facilities in-
herently commercial in nature and pri-
marily used for recreational purposes. 

(c) Motion pictures and theatrical 
productions. 

(d) Funding of political or lobbying 
activities. 

(e) Guaranteeing loans made by other 
Federal agencies, lines of credit, or 
lease payments. 

(f) Projects that the Agency deter-
mines create, directly or indirectly, a 
conflict of interest. 

(g) Properties to be used for pri-
marily commercial rental when the 
borrower has no control over tenants 
and services offered, except for indus-
trial-site infrastructure development. 

(h) Projects that utilize technology, 
equipment, or systems that are not 
commercially available. 

(i) Projects that will violate the re-
quirements of 7 CFR part 1970, or any 
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statutes or Executive Orders regarding 
environmental requirements. 

(j) Projects used primarily for the 
purpose of housing Federal, State, or 
quasi-Federal agencies, unless it is typ-
ical of the area for communities to pro-
vide this space. 

(k) Community antenna television 
and radio services or facilities. 

(l) Telephone systems. In certain cir-
cumstances, when not eligible for as-
sistance through the Agency’s tele-
communications program these 
projects may be eligible for assistance 
under this part. 

(m) New combined sanitary and 
storm water sewer facilities. 

(n) Except as provided in 
§ 5001.105(b)(8), owner-occupied housing. 
Owner-occupied housing, such as bed 
and breakfasts, and hotels and motels, 
are only eligible when the pro-rata 
value of the owner’s living quarters, 
based on square footage, is deducted 
from the loan proceeds. 

(o) Loans on which the interest is ex-
cludable from income under current or 
a successor statute of the Internal Rev-
enue Code. Funds generated through 
the issuance of tax-exempt obligations 
cannot be used to purchase the guaran-
teed portion of any Agency guaranteed 
loan and an Agency guaranteed loan 
cannot serve as collateral for a tax-ex-
empt issue. 

(p) Residential EEI projects. 
(q) Except as provided in § 5001.106(d), 

residential RES projects. 
(r) Loans supporting inherently reli-

gious activities, such as worship, reli-
gious instruction, proselytization, or 
to pay costs associated with acquisi-
tion, construction, or rehabilitation of 
structures for inherently religious ac-
tivities, including the financing of 
multi-purpose facilities where religious 
activities will be among the activities 
conducted. However, religious organi-
zations may participate in projects eli-
gible for funding under section 
306(a)(24) of the Consolidated Farm and 
Rural Development Act, 7 U.S.C. 
1926(a)(24), provided they do not use 
Agency assistance for inherently reli-
gious activities in accordance with 7 
CFR part 16, ‘‘Equal Opportunity for 
Religious Organizations.’’ If an organi-
zation conducts religious activities, 
they must be offered separately, in 

time, or location from programs or 
services supported with the guaranteed 
loan. Participation in the religious ac-
tivities must be voluntary, and not 
mandatory, for the beneficiaries of the 
program or services. Religious organi-
zations may not discriminate against a 
beneficiary or prospective beneficiary, 
on the basis of religion or religious be-
liefs. Sanctuaries, chapels, or other 
rooms that are used as a principal 
place of worship are ineligible for guar-
anteed financing under this part. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70356, Dec. 10, 
2021; 89 FR 79712, Sept. 30, 2024] 

§ 5001.116 Ineligible CF projects. 

The following are ineligible projects 
for the CF program only: 

(a) For industrial park sites, the fi-
nancing of on-site utility systems or 
business and industrial buildings. 

(b) Inherently commercial enter-
prises: This type of project is typically 
operated by a private enterprise with 
an essential characteristic to produce 
profits. This term does not include 
projects operated by private enter-
prises on a not-for-profit basis that 
provide education, childcare, geriatric 
care, or health care to rural commu-
nities. Inherently commercial enter-
prises include but are not limited to: 
grocery stores; television and radio 
services or facilities; that portion of a 
water and/or waste disposal facility 
normally provided by a business or in-
dustrial user; and telecommunication 
facilities or services, including 
broadband or fiber network services 
that do not meet the requirements of 
§ 5001.103(a)(6). See § 5001.103(d) for the 
eligibility of a commercial enterprise 
leasing space in an eligible project; 

(c) Projects where construction is 
completed prior to filing an application 
with the Agency. This restriction ap-
plies to construction completed by or 
for the borrower and does not preclude 
the purchase or acquisition of a build-
ing constructed by an independent 
third party or refinancing of debt in ac-
cordance with § 5001.102(d). 

(d) Projects where the borrower acts 
to circumvent the regulations provided 
in this subpart, causing the borrower 



1089 

RBS, RHS, and RUS, USDA § 5001.119 

or project being eligible when, pre-
viously, the borrower or project was in-
eligible. 

(e) Projects involving the purchase of 
existing facilities in which the trans-
action’s purpose is to primarily retire 
the debt of the seller in order for the 
seller to continue to use the facility at 
a lower cost. Characteristics of ineli-
gible purchase transactions may in-
clude the following: 

(1) An entity, which may or may not 
be an eligible CF borrower, forms a new 
eligible entity or uses an existing eligi-
ble related entity to purchase all or 
part of its assets; 

(2) The new entity uses CF guaran-
teed loan funds to purchase the assets 
at the agreed upon price and leases the 
assets back to the seller, generally at a 
rate which equates to the new debt 
payments; and 

(3) The seller uses the proceeds of the 
sale to retire its high-cost debt and 
continues to use the facilities at a 
lower cost. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79712, Sept. 30, 2024] 

§ 5001.117 Ineligible WWD projects. 

The following are ineligible projects 
for the WWD programs only: 

(a) That portion of a project nor-
mally provided by a business or indus-
trial user, such as wastewater 
pretreatment. 

(b) Provided the existing borrower 
has the capacity to provide adequate 
service to their service territory, guar-
anteed loan funds may not be used to 
take away customers or service areas 
of existing USDA WWD Program direct 
or guaranteed loan borrowers. The re-
quirements and limitations of 7 U.S.C. 
1926(b) only apply to this section. 

(c) Projects where the borrower acts 
to circumvent the regulations provided 
in this subpart, causing the borrower 
or project being eligible when, pre-
viously, the borrower or project was in-
eligible. 

(d) Projects involving the purchase of 
existing facilities in which the trans-
action’s purpose is to primarily retire 
the debt of the seller in order for the 
seller to continue to use the facility at 
a lower cost. 

§ 5001.118 Ineligible B&I projects. 
The following are ineligible projects 

for the B&I program only: 
(a) The financing of timeshares, resi-

dential trailer parks, apartments, du-
plexes, or other residential housing 
where the primary purpose is inde-
pendent housing except as authorized 
in § 5001.105(b)(8), or housing develop-
ment sites except as authorized in 
§ 5001.105(b)(1). 

(b) Projects eligible for funding under 
B&I that are in excess of $1 million 
that would either: 

(1) Likely result in the transfer of 
jobs from one area to another and in-
crease direct employment by more 
than 50 employees. However, this limi-
tation is not to be construed to pro-
hibit assistance for the expansion of an 
existing business entity through the 
establishment of a new branch, affil-
iate, or subsidiary of such entity if the 
establishment of such branch, affiliate, 
or subsidiary will not result in an in-
crease in unemployment in the area of 
original location or in any other area 
where such entity conducts business 
operations. An exception is when there 
is reason to believe that such branch, 
affiliate, or subsidiary is being estab-
lished with the intention of closing 
down the operations of the existing 
business entity in the area or its origi-
nal location or in any other area where 
it conducts such operations; or 

(2) Increase direct employment by 
more than 50 employees, which is cal-
culated to or likely to result in an in-
crease in the production of goods, ma-
terials, commodities, or the avail-
ability of services or facilities in the 
area when there is not sufficient de-
mand for such goods, materials, com-
modities, services, or facilities to em-
ploy the efficient capacity of existing 
competitive commercial or industrial 
enterprises, unless such financial or 
other assistance will not have an ad-
verse effect upon existing competitive 
enterprises in the area. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020] 

§ 5001.119 Ineligible REAP projects. 
Owner occupied bed and breakfasts 

are ineligible projects in the REAP 
program. 
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§ 5001.120 [Reserved] 

§ 5001.121 Eligible uses of loan funds. 

Guaranteed loan funds can only be 
used for the items specified in this sec-
tion and any other items the Agency 
identifies in the FEDERAL REGISTER. In 
addition, RD may allow a recipient of a 
loan guarantee under this part to use 
up to 10 percent of project funds to con-
struct, improve, or acquire broadband 
infrastructure subject to the require-
ments of 7 CFR part 1980, subpart M. 

(a) CF projects. Guaranteed loan funds 
for an essential CF project receiving a 
loan guarantee under § 5001.1 may be 
used to pay the expenses identified in 
paragraphs (a)(1) through (3) of this 
section. 

(1) When necessary to ensure the suc-
cessful operation or protection of the 
project authorized in § 5001.103, subpart 
B: 

(i) Costs for the construction or relo-
cation of public buildings, roads, 
bridges, fences, utilities, or to make 
other public improvements; and 

(ii) Costs for the relocation of private 
buildings, roads, bridges, fences, or 
utilities, and other private improve-
ments. 

(2) To pay the cost of conduit, such 
as pipe, tube, or tile for protecting 
electric wires or cables, and its instal-
lation in conjunction with financing fa-
cilities authorized in § 5001.103, when 
the cost of the conduit is less than 25 
percent of the total project cost and 
the conduit is not essential to the oper-
ation of the eligible essential facility 
or service to be financed. The borrower 
must be the owner of the conduit. The 
conduit must be installed at the time 
of project construction and must be for 
public use. A project example is con-
struction of a road. While work is being 
completed in preparation for the eligi-
ble road project, the borrower takes ad-
vantage of the construction to install 
underground conduit in anticipation of 
installing fiber optic cables in the near 
future. 

(3) When necessary as part of a guar-
anteed loan to finance a project: 

(i) Guarantee fees, as determined 
under § 5001.454; 

(ii) Lender fees, as provided in 
§ 5001.403; 

(iii) Professional service fees and 
charges provided the Agency agrees 
that the amounts are reasonable and 
customary in the area; 

(iv) Interest on guaranteed loans 
until the facility is self-supporting, but 
not for more than three years; interest 
on guaranteed loans secured by general 
obligation bonds until tax revenues are 
available for payment, but not for 
more than two years; and when the 
borrower obtains interim financing for 
the eligible project, the guaranteed 
loan proceeds may be used to pay off 
the interim financing as well as the in-
terest on interim financing; 

(v) Costs of acquiring interests in 
land, rights (e.g., water rights, leases, 
and permits), rights-of-way, and other 
evidence of land or water control nec-
essary for development of the project; 

(vi) Costs of purchasing or renting 
equipment necessary to install, main-
tain, extend, protect, operate, or uti-
lize facilities; 

(vii) Obligations for construction 
worked performed prior to filing an Ap-
plication with the Agency. Construc-
tion work must not be started (and ob-
ligations for such work or materials 
must not be incurred) before the condi-
tional commitment is issued. If there 
are compelling reasons for proceeding 
with construction before the condi-
tional commitment is issued, lenders 
may request Agency approval to pay 
such obligations and not jeopardize re-
ceipt of a loan guarantee from the 
Agency. Such request must comply 
with the following conditions: 

(A) Provide conclusive evidence that 
the contract was entered into without 
intent to circumvent the Agency regu-
lations, including but not limited to 7 
CFR part 1970; 

(B) Modify the outstanding contract 
to conform to the provisions of this 
part. When this is not possible, modi-
fications will be made to the extent 
practicable and, at a minimum, the 
contract must comply with all State 
and local laws and regulations as well 
as statutory requirements and Execu-
tive Orders related to the Agency guar-
antee. 

(C) When construction is complete 
and it is impracticable to modify the 
contract, the borrower and lender must 
provide a certification by an engineer 
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or architect that any construction per-
formed complies fully with the plans 
and specifications; and 

(D) The borrower and the contractor 
must have complied with all statutory 
and Executive Order requirements re-
lated to the Agency guarantee for con-
struction already performed even 
though the requirements may not have 
been included in the contract docu-
ments. 

(4) Refinancing in accordance with 
§ 5001.102(d). 

(b) WWD projects. Guaranteed loan 
funds for a WWD project receiving a 
loan guarantee may be used to pay the 
following: 

(1) Constructing, extending, or other-
wise improving an eligible facility out-
lined in § 5001.104(a), and may include 
the cost of materials and labor in addi-
tion to the following: 

(i) Cost of acquiring interests in land, 
rights (e.g., water rights, leases, per-
mits, rights-of-way), and other evi-
dence of land or water control or pro-
tection necessary for development of 
the project. 

(ii) Purchasing or renting equipment 
necessary to construct, or extend the 
facility services, for owner construc-
tion. 

(iii) Cost of additional borrower labor 
and other expenses necessary to in-
stall, extend, or protect the facility. 

(iv) Interest incurred during con-
struction in conjunction with interim 
financing, and the payoff of the interim 
loan with the permanent financing. 

(v) Initial operating expenses, includ-
ing interest, for a period ordinarily not 
exceeding one year when the borrower 
is unable to pay such expenses, for con-
struction of a new facility. The lender 
must provide justification and the 
Agency must document the reason for 
granting the longer time. 

(vi) Professional service fees and 
charges provided the Agency approves 
the amounts as reasonable and cus-
tomary in the area. 

(vii) Water reuse, renewable energy, 
and other construction projects to im-
prove the sustainability or resilience of 
an eligible facility. 

(2) Stand-alone projects not involving 
construction may also be made for the 
following purposes: 

(i) Costs of acquiring interests in 
land, rights (e.g., water rights, leases, 
permits, rights-of-way), and other evi-
dence of land or water control or pro-
tection necessary for the maintenance 
or operation of the facility. 

(ii) Purchase of equipment to oper-
ate, maintain, or protect facilities, 
such as computers, generators, vehi-
cles, backhoes, meters, pipe, and 
pumps, etc. The purchase of equipment 
must include installation and not be 
for the sole purpose of increasing in-
ventory. Owner construction or instal-
lation is an option. 

(iii) The purchase or acquisition of 
existing facilities when it is necessary 
either to improve service or prevent 
the loss of service. 

(iv) The purchase and installation of 
RESs for use by an eligible facility 
(even if it does not include construc-
tion). 

(v) Planning, studies, and designs for 
incorporating renewable energy or 
water reuse, or to improve the sustain-
ability or resilience of an eligible facil-
ity. 

(vi) The Agency may allow a recipi-
ent of a loan guarantee under this part 
to use up to 10 percent of project funds 
to construct, improve, or acquire 
broadband infrastructure subject to the 
requirements of 7 CFR part 1980, sub-
part M. 

(vii) Professional service fees for en-
gineering and environmental services 
that provide services for preplanning 
evaluation procedures, such as leak de-
tection, or inflow and infiltration anal-
ysis, as reasonable and customary in 
the area to evaluate an existing facili-
ty’s need for improvements or repairs. 
Such services will be in accordance 
with professional service agreements 
with copies of analysis to be provided 
in the application package for such re-
ports as preliminary engineering re-
port, final design with plans and speci-
fications, bidding documents, or the 
completed environmental review anal-
ysis. 

(viii) Refinancing in accordance with 
§ 5001.102(d). 

(3) Other expenses related to any 
project under (b)(1) and (2), including: 

(i) Guarantee fees, as determined 
under § 5001.454. 
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(ii) Lender fees, as provided in 
§ 5001.403. 

(iii) Payoff of interim financing in-
cluding principal and interest. 

(c) B&I projects. Guaranteed loan 
funds for a project receiving a loan 
guarantee under § 5001.1 may be used to 
pay the expenses identified in para-
graphs (c)(1) through (12) of this sec-
tion. 

(1) Purchase and development of 
land, buildings, and associated infra-
structure for commercial or industrial 
properties, including expansion or 
modernization. 

(2) Business acquisitions provided 
that jobs will be created or saved. A 
business acquisition is considered the 
acquisition of an entire business, not a 
partial stock acquisition in a business. 
However, acquisition or change of own-
ership between existing owners is an el-
igible use of loan funds when the re-
maining owner(s) held their ownership 
and actively participated in the busi-
ness operation for at least the past 24 
months and the selling owner will not 
retain any ownership interest in the 
business directly or indirectly includ-
ing through other entities or trusts or 
property rights. 

(3) Purchase of machinery and equip-
ment. 

(4) Startup costs, working capital, in-
ventory, and supplies in the form of a 
permanent working capital term loan. 

(5) Pollution control and abatement. 
(6) Takeout of interim financing: 

Guaranteeing a loan that provides for 
permanent, long-term financing after 
project completion to pay off a lender’s 
interim loan will not be treated as debt 
refinancing provided that the lender 
submits a complete request for prelimi-
nary eligibility review or complete ap-
plication that proposes such interim fi-
nancing prior to closing the interim 
loan. The borrower must take no ac-
tion until the conclusion of the envi-
ronmental review process prior to any 
action that would have an adverse ef-
fect on the environment or limit the 
choices of any reasonable alternatives 
to be considered by the Agency. In-
terim financing is typically used to pay 
costs associated with a planned 
project, such as construction or instal-
lation of equipment, however, the 
Agency will consider, on a case-by-case 

basis, other reasons to use interim fi-
nancing. The term for interim financ-
ing loans should be for the construc-
tion period plus a reasonable time for 
the business to begin generation of 
working capital to amortize the loan. 
Guaranteed promissory notes that do 
not convert the interim financing pay-
ment schedule to an amortizing perma-
nent schedule in the same note are not 
allowed. In certain cases, the applicant 
lender may use interim financing to 
pay-off a borrower’s maturing loan 
with another lender if it is in the best 
interests of the borrower. The takeout 
of interim financing is only eligible 
when the permanent loan on which the 
guarantee will be placed takes out the 
interim financing that financed the 
planned project and when the lender 
submits a complete preliminary eligi-
bility review or application to the 
Agency that proposes the interim fi-
nancing prior to closing the interim 
loan. If the interim financing does not 
meet these requirements, it is consid-
ered debt refinancing and must comply 
with § 5001.102(d). If the guarantee is 
issued prior to construction, the prom-
issory note must contain and convert 
the terms of the interim financing to 
permanent financing. The Agency will 
not guarantee takeout of interim fi-
nancing loans that prevent a meaning-
ful environmental assessment prior to 
Agency loan approval. Even for 
projects with interim financing, the 
Agency cannot approve the loan nor 
issue a conditional commitment until 
the environmental process is complete. 
The Agency assumes no responsibility 
or obligation for interim loans. 

(7) Guarantee fees, as determined 
under § 5001.454. 

(8) Lender fees, as determined under 
§ 5001.403. 

(9) Professional service fees and 
charges, provided the Agency approves 
the amounts as reasonable and cus-
tomary in the area and fees for con-
struction permits and licenses. 

(10) Feasibility studies and business 
plans. 

(11) Interest (including interest on in-
terim financing) during the period be-
fore the first principal payment be-
comes due or when the facility be-
comes income producing, whichever is 
earlier. 
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(12) Refinancing in accordance with 
§ 5001.102(d). 

(d) REAP projects. Guaranteed loan 
funds for a project receiving a loan 
guarantee under REAP may be used to 
pay the expenses associated with the 
items identified in paragraphs (d)(1) 
through (14) of this section, provided 
such items are directly related to and 
their use and purpose are limited to 
the RES, EEI, or EEE project. The ex-
penses associated with the items speci-
fied in paragraphs (d)(8) through (11) of 
this section cannot exceed more than 
ten percent of the loan amount. Ten 
percent is an aggregate amount, not 
ten percent for each item. 

(1) Purchase and installation of new 
or refurbished RES. 

(2) Purchase and installation of en-
ergy efficient equipment and systems 
by eligible agricultural producers. 

(3) Construction, retrofitting, re-
placement, and improvements. 

(4) Energy efficiency improvements 
(EEI) identified by vendor/installer cer-
tification or in the applicable energy 
assessment or energy audit. 

(5) Fees for construction permits and 
licenses, including fees required by an 
interconnection agreement. 

(6) Guarantee fees, as determined 
under § 5001.454. 

(7) Professional service fees and 
charges related to the project, which 
may include non-deferred developer 
fees, provided the Agency approves the 
amounts as reasonable and customary 
in the area. 

(8) Lender fees, as provided in 
§ 5001.403. 

(9) Working capital, which may in-
clude interest on interim financing, 
debt reserves, rent payments, insur-
ance, and packaging and origination 
fees. 

(10) Land acquisition. 
(11) Energy assessments, energy au-

dits, technical reports, business plans, 
and feasibility studies completed and 
acceptable to the Agency, provided no 
portion was financed by any other Fed-
eral or State grant or payment assist-
ance, including, but not limited to, a 
REAP energy audit or renewable en-
ergy development assistance grant. 

(12) For an eligible RES project in 
which a residence is closely associated 
with the rural small business or agri-

cultural operation, the installation of a 
second meter to separate the residence 
from the portion of the project that 
benefits the rural small business or ag-
ricultural operation, as applicable. 

(13) Land, building, and equipment 
for an existing RES. 

(14) Refinancing outstanding long- 
term debt. It is not considered refi-
nancing if loans were structured as 
construction or bridge loans for short- 
term financing needs (interim financ-
ing) in preparation for a long-term 
loan. Refinancing will be considered 
when— 

(i) The original purpose of the debt 
being refinanced meets the eligible 
project requirements of § 5001.106, 
§ 5001.107 or § 5001.108, as applicable, of 
this part; 

(ii) Debt being refinanced does not 
exceed 50 percent of the total use of 
funds in the new REAP guaranteed 
loan; 

(iii) Refinancing is necessary to im-
prove cash flow and viability of the 
project; 

(iv) At the time of application, the 
loan being refinanced has been current 
for at least the past 6 months (unless 
such status is achieved by the lender 
forgiving the borrower’s debt); and 

(v) The lender is providing better 
rates or terms for the loan being refi-
nanced. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70356, Dec. 10, 
2021; 89 FR 79712, Sept. 30, 2024] 

§ 5001.122 Ineligible uses of loan funds. 
Projects that receive a loan guar-

antee under this part cannot use the 
guaranteed loan funds for those ex-
penses or purposes identified in para-
graphs (a) through (n) of this section 
and for any other item the Agency 
identifies in accordance with § 5001.10. 

(a) Payment in excess of actual costs 
(e.g., profit, overhead, indirect costs, 
and wages to owners) incurred by the 
contractor or other service provider on 
a contract or agreement that has been 
entered into at less than an arm’s 
length transaction or has a potential 
for a conflict of interest. In situations 
where there is common ownership or 
an otherwise closely related company 
is being paid to do construction or in-
stallation work for a borrower, only 
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documented costs associated with the 
construction or installation can be 
paid with guaranteed loan funds and 
cannot include any profit or wages to 
such related person. 

(b) Notwithstanding § 5001.102(d), pay-
ment on any other Federal loan or 
debt. 

(c) Payment of a Federal judgment, 
State or Federal tax lien, or other debt 
owed to the United States. 

(d) Loan finder or broker fees. 
(e) Refinancing debt that is owned by 

a loan packager or broker or their re-
spective affiliates. 

(f) For loans as specified under CF 
and WWD, costs normally provided by 
a business or industrial user (e.g., 
wastewater pretreatment). 

(g) For loans as specified under CF 
and WWD, any portion of the cost of a 
project that does not serve a rural 
area. 

(h) Rental for the use of equipment 
or machinery owned by the borrower. 

(i) For purposes not directly related 
to operating and maintaining the 
project. 

(j) Any EEI not identified in the ap-
plicable energy assessment or energy 
audit. 

(k) Agricultural tillage equipment, 
used equipment, and vehicles are ineli-
gible for loans as specified under 
REAP. Costs include costs for RES and/ 
or EEI projects that are used to im-
prove a vehicle’s ability to propel itself 
are ineligible uses for loan funds. For 
example, modifying an existing vehi-
cle’s engine to run on renewable fuels 
or replacing an older vehicle with a 
new more efficient vehicle are ineli-
gible uses of loan funds. Projects simi-
lar to purchasing and installing solar 
panels to power a refrigerator or the 
replacement of a refrigerator for a 
more efficient one on a food truck may 
be considered eligible uses of loan 
funds if all other borrower and project 
eligibility requirements are met. 

(l) Distribution or payment to an in-
dividual or entity that will retain an 
ownership interest in the borrower or 
distribution or payment to a bene-
ficiary of the borrower. Distribution or 
payment to a member of the imme-
diate family of an owner, partner, or 
stockholder will not be permitted, ex-
cept for change in ownership interest 

and the Agency determines the price 
paid to be reasonable based upon an ap-
praisal. This prohibition does not apply 
to transfers of ownership for ESOPs or 
worker cooperatives, to cooperatives 
where the cooperative pays the mem-
ber for product or services, or where 
member stock is transferred among 
members of the cooperative in accord-
ance with § 5001.140 of this part. This 
paragraph does not preclude the former 
owner from remaining an employee of 
the business during a reasonable tran-
sition period. The payment of personal 
debt is considered a distribution or 
payment to an owner, except for the re-
financing of debt for an asset that is 
used in the business when the owner is 
a co-borrower on the loan. 

(m) For loans as specified under CF, 
initial operating expenses, short-term, 
working capital or operating loans; or 
annual recurring costs, including pur-
chases or rentals that are generally 
considered to be operating and mainte-
nance expenses. 

(n) Lease payments, including lease 
to own or capitalized leases. This does 
not preclude a REAP applicant from 
leasing out REAP financed and in-
stalled equipment to a third party (les-
see) such as a non-profit, school dis-
trict, or municipal government. The 
third party (lessee) must directly uti-
lize the equipment to fulfill the statu-
tory purposes of REAP, to generate re-
newable energy or provide energy sav-
ings. The borrower must maintain own-
ership and control of the project for 
the entire useful life of the project, in-
cluding site, income and expenses via 
the lease agreement. Additionally, all 
other REAP requirements, must be re-
viewed in this scenario to ensure com-
plete eligibility is obtained with a 
lease in place. This includes, but is not 
limited to, project eligibility, includ-
ing prohibitions on residential use and 
other prescribed eligible project costs. 
A REAP applicant may lease out a 
commercial building, improved with 
REAP funds, to various tenants. This 
may include an office complex in which 
a Federal Government Agency is a ten-
ant. This is allowable as long as con-
flict of interest requirements are com-
plied with. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79713, Sept. 30, 2024] 



1095 

RBS, RHS, and RUS, USDA § 5001.126 

§§ 5001.123–5001.125 [Reserved] 

§ 5001.126 Borrower eligibility. 

To be eligible for a loan guarantee 
under this part, a borrower must meet 
the requirements specified in this sec-
tion at the time of each guaranteed 
loan’s approval and through issuance of 
the loan note guarantee. A borrower 
must meet the eligibility requirements 
specified in paragraph (a) of this sec-
tion and in paragraphs (b) through (e), 
as applicable, of this section. 

(a) Legal authority and responsibility. 
The borrower must have, or obtain be-
fore issuance of the loan note guar-
antee, the legal authority necessary to 
construct, operate, and maintain the 
proposed facility and services and to 
obtain, give security for, and repay the 
proposed loan. 

(1) Operate and maintain the facility. 
The borrower is responsible for oper-
ating, maintaining, and managing the 
facility and providing for its continued 
availability and use. The borrower will 
retain this responsibility even though 
the facility may be operated, main-
tained, or managed by a third party 
under contract, management agree-
ment, or written lease. Leases may be 
used for certain projects when they are 
the only feasible way to provide the 
service or facility, are the customary 
practice to provide such service or fa-
cility within the industry or in the 
State and provide for the borrower’s 
management control of the project. 
Contracts, management agreements, or 
written leases must not contain op-
tions or other provisions for transfer of 
ownership unless approved by the 
Agency. The borrower must own and 
retain control of the facility at all 
times; however, various types of owner-
ship structures are permitted to bring 
in passive investor equity. These in-
clude but are not limited to partner-
ship flips and inverted leases, which 
are common in the renewable energy 
industry. The anticipated release of 
passive tax credit investor entities re-
sulting in a change in ownership con-
trol that does not impact the financial 
performance of the loan, as outlined at 
time of loan closing, does not con-
stitute a transfer or assumption, nor 
require concurrence from the Agency. 

(2) Co-borrowers. Except for CF guar-
anteed loans in situations where any 
business or affiliate is dependent upon 
another’s operations and are effec-
tively one business or rely upon one 
another for loan repayment, they must 
be co-borrowers, unless waived by the 
Agency in writing when the Agency de-
termines that adequate justification 
exists to not require the entities to be 
co-borrowers. Both co-borrowers must 
meet all requirements in this part. If 
the operating entity is truly inde-
pendent and not reliant on another op-
eration to remain viable or repay the 
debt, the Agency will allow one entity 
to be the sole borrower. 

(b) CF loan guarantees. To be eligible 
for a loan guarantee under CF, a bor-
rower must meet the requirements 
identified in paragraphs (b)(1) through 
(4) of this section. 

(1) Borrower type. Be a public body, 
including Indian tribes on Federal and 
State reservations and other federally 
recognized Indian tribes, or non-profit 
organization. 

(i) Borrowers organized under the ap-
plicable State or Tribal for-profit cor-
poration laws may be eligible if they 
will be operated on a not-for-profit 
basis for the duration of the guaran-
teed loan; 

(ii) Single member not-for-profit cor-
porations or not-for-profit corporations 
owned or substantially controlled by 
other corporations or associations are 
eligible if the member organization has 
significant ties with the project service 
area and provides a payment guar-
antee. 

(2) Significant ties. Have significant 
ties with the project service area (not 
applicable to public bodies and feder-
ally recognized Tribes) as evidenced by 
the following: 

(i) Association with or control by a 
public body or bodies typically evi-
denced in the organizational docu-
ments of the borrower; or 

(ii) Broadly based membership and 
controlled primarily by members resid-
ing in the project service area. Mem-
bership must be open without regard to 
race, color, religion, national origin, 
sex, age, disability, sexual orientation, 
or marital or familial status. 

(3) Credit elsewhere. In accordance 
with 7 U.S.C. 1983, certify in writing, 
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subject to Agency verification, that 
the borrower is unable to finance the 
proposed project from their own re-
sources or through commercial credit 
without a guarantee, at reasonable 
rates and terms. A loan guarantee will 
not be provided to borrowers who are 
able to obtain sufficient credit else-
where to finance project costs at rea-
sonable rates and terms, taking into 
consideration prevailing private and 
cooperative rates and terms in the 
community in or near where the bor-
rower resides, for loans for similar pur-
poses and periods of time, or to bor-
rowers who are able to finance project 
costs from their own resources. 

(4) Evidence of significant community 
support. In accordance with 7 U.S.C. 
2009h, the evidence shall be in the form 
of a certification of support for the 
project from each affected local gov-
ernment. The certification of support 
should include sufficient information 
to determine that the essential com-
munity facility will provide needed 
services to the community or commu-
nities and will have no adverse impact 
on other community facilities pro-
viding similar services. 

(c) WWD loan guarantees. To be eligi-
ble for a loan guarantee under WWD, a 
borrower must meet the requirements 
identified in paragraphs (c)(1) through 
(3) of this section. 

(1) Borrower type. Be a public body, 
including Indian tribes on Federal and 
State reservations and other Federally 
recognized Indian tribes, or non-profit 
organization. 

(2) Credit elsewhere. In accordance 
with 7 U.S.C. 1983, certify in writing, 
subject to Agency verification, that 
the borrower is unable to finance the 
proposed project from their own re-
sources or through commercial credit 
without a guarantee, at reasonable 
rates and terms. A loan guarantee will 
not be provided to borrowers who are 
able to obtain sufficient credit else-
where to finance project costs at rea-
sonable rates and terms, taking into 
consideration prevailing private and 
cooperative rates and terms in the 
community in or near where the bor-
rower resides, for loans for similar pur-
poses and periods of time, or to bor-
rowers who are able to finance project 
costs from their own resources. All 

lenders are required to provide written 
certification that their borrowers are 
unable to afford commercial credit at 
reasonable rates and terms without the 
guarantee. 

(3) Evidence of significant community 
support. In accordance with 7 U.S.C. 
2009h, the evidence shall be in the form 
of a certification of support for the 
project from each affected local gov-
ernment. 

(d) B&I loan guarantees. To be eligible 
for a loan guarantee under B&I, a bor-
rower must meet the requirements 
specified in paragraphs (d)(1) through 
(4), as applicable, of this section. 

(1) The borrower must be: 
(i) A cooperative, corporation, part-

nership, or other legal entity organized 
and operated on a profit or nonprofit 
basis; 

(ii) An Indian Tribe 
(iii) A Public Body; or 
(iv) An individual. 
(2) The borrower must be engaged in 

or proposing to engage in a business. A 
business may include manufacturing, 
wholesaling, retailing, providing serv-
ices, or other activities that will pro-
vide employment or improve the eco-
nomic or environmental climate in 
rural communities. 

(3) A borrower who is an individual 
must meet the requirements of (i) 
through (iii) below. Applications will 
neither be approved, nor a conditional 
commitment issued subject to meeting 
the citizenship requirement. 

(i) Be a citizen of the United States; 
(ii) Reside in the United States after 

being legally admitted for permanent 
residence and must provide a perma-
nent green card as evidence of eligi-
bility; or 

(iii) Be a citizen or resident of the 
Republic of Palau, the Federated 
States of Micronesia, American Samoa, 
Guam, the Commonwealth of the 
Northern Mariana Islands, or the Re-
public of the Marshall Islands. 

(4) A borrower must demonstrate, to 
the Agency’s satisfaction, that guaran-
teed loan funds will remain in the 
United States and the project being fi-
nanced will primarily create new or 
save existing jobs for rural U.S. resi-
dents. To ensure that loan funds re-
main in the United States, loans must 
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be collateralized with fixed assets that 
remain in the United States. 

(e) REAP loan guarantees. To be eligi-
ble for a loan guarantee under REAP, a 
borrower must meet the requirements 
specified in paragraphs (e)(1) through 
(5) of this section. 

(1) Type of borrower. The borrower 
must be either an agricultural pro-
ducer or a rural small business if ap-
plying for RES or EEI funding. The 
borrower must be an agricultural pro-
ducer if applying for EEE funding. For- 
profit rural small businesses that pro-
vide long-term care services that ben-
efit residents, such as nursing homes 
and assisted living facilities, are eligi-
ble. For-profit rural small businesses 
that provide short-term housing, such 
as hotels, are also eligible. Newly 
formed special purpose entities or 
equivalents that are clearly created 
solely for the circumvention of provi-
sions prohibited by REAP statute are 
not eligible. 

(2) Ownership. The borrower at the 
time of application or no later than 
guaranteed loan closing and for the 
term of the guaranteed loan must: 

(i) Own the project; and 
(ii) Own or control the site for the 

project at the time of application and 
for the term of the guaranteed loan. 

(3) End users. If the controlling inter-
est in the applicant entity is otherwise 
eligible as an applicant and a legal 
transaction between two parties for the 
sale of energy in an open market is 
being proposed, the Agency will not 
consider the energy end-users as part 
of the analysis of the eligibility of the 
applicant. However, if the proposed 
end-user would be an ineligible appli-
cant, such as an entity which is resi-
dential in nature or a non-profit enti-
ty, and the REAP applicant entity is a 
newly formed special-purpose entity 
with substantially the same ownership 
as the proposed end-user, then the 
REAP applicant entity is not eligible. 

(4) Revenues and expenses. The bor-
rower must have available or be able to 
demonstrate, at the time of applica-
tion, satisfactory sources of revenue in 
an amount sufficient to provide for the 
operation, management, maintenance, 
and any debt service of the project for 
the term of the loan. In addition, the 
borrower must control the revenues 

and expenses of the project, including 
its operation and maintenance. The 
borrower may employ a qualified con-
sultant under contract to manage reve-
nues and expenses of the project and its 
operation and/or maintenance. 

(5) Matching funds. The borrower 
must demonstrate evidence of injection 
of matching funds in the project of not 
less than 25 percent of total eligible 
project costs. Passive third-party con-
tributions are acceptable as matching 
funds for RES projects, including those 
raised from the sale of Federal tax 
credits. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70356, Dec. 10, 2021; 87 FR 42297, July 15, 
2022; 89 FR 79714, Sept. 30, 2024] 

§ 5001.127 Borrower ineligibility condi-
tions. 

A potential borrower is ineligible for 
a guaranteed loan under this part as 
identified in paragraphs (a) through (g) 
of this section. The borrower remains 
ineligible until the condition causing 
ineligibility is resolved. 

(a) An entity is ineligible if any of 
the conditions identified in paragraphs 
(a)(1) through (4) of this section applies 
to the borrower, any owner with more 
than 20 percent ownership interest in 
the borrower (does not include passive 
investors), or any owner with control 
of the borrower. Entities with delin-
quent debt, as identified in paragraphs 
(a)(1) through (a)(4), under a repayment 
plan are not eligible until the debt is 
paid in full. 

(1) There is an outstanding judgment 
obtained by the U.S. in a Federal Court 
(other than U.S. Tax Court). 

(2) Delinquency on the payment of 
Federal income taxes. 

(3) Delinquency on Federal debt. 
(4) Debarment or suspension from re-

ceiving Federal assistance. The lender 
is responsible for verification of the 
borrower’s status. Verification can be 
done at sam.gov. 

(b) An entity is ineligible if it derives 
more than 15 percent of its annual 
gross revenue (including any lease in-
come from space or machines) from 
gambling activity, excluding State-au-
thorized lottery proceeds or Tribal-au-
thorized gaming proceeds, as approved 
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by the Agency, conducted for the pur-
pose of raising funds for the approved 
project. 

(c) An entity is ineligible if it derives 
income from activities of a prurient 
sexual nature. 

(d) An entity is ineligible if it derives 
income from illegal drugs, drug para-
phernalia, or any other illegal product 
or activity as defined under Federal 
statute. A borrower that intends to 
lease space or enter into a power pur-
chase agreement with a marijuana dis-
pensary is not eligible given our bor-
rower would be receiving income from 
the marijuana operation which is a vio-
lation of Federal laws as marijuana is 
a controlled substance under Federal 
law and subject to Federal prosecution 
under the Controlled Substances Act 
(21 U.S.C. 812). 

(e) An entity is ineligible under B&I 
projects if it is a charitable or fra-
ternal organization. For purposes of 
this section, an organization that de-
rives more than 10 percent of its an-
nual gross revenue from tax deductible 
charitable donations, based on histor-
ical financial statements, is considered 
a charitable organization. Fees for 
services rendered or that are otherwise 
ineligible for deduction under the In-
ternal Revenue Code are not considered 
tax deductible charitable donations. 

(f) An entity is ineligible if its lender 
or any of the lender’s officers has an 
ownership interest in the borrower or 
is an officer or director of the borrower 
with management control or where the 
borrower or any of its officers, direc-
tors, stockholders, or other owners 
have more than a five percent owner-
ship interest in the lender. Any of the 
lender’s directors, stockholders, or 
other owners that are officers, direc-
tors, stockholders, or other owners of 
the borrower without management 
control or ownership less than 5 per-
cent must be recused from any deci-
sion-making process associated with 
the guaranteed loan. 

(g) A borrower is ineligible if it is a 
lending institution, investment insti-
tution, or insurance company with ex-
ception of REAP or projects for a fund 
that invests primarily in cooperatives 
in accordance with § 5001.140, and 

NMTC projects in accordance with 
§ 5001.141. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79715, Sept. 30, 2024] 

§§ 5001.128–5001.129 [Reserved] 

§ 5001.130 Lender eligibility require-
ments. 

To become a lender under this part, 
the lending entity must meet the re-
quirements specified in paragraphs (a) 
through (d) of this section, as applica-
ble, and become an approved partici-
pant in the Agency’s electronic system. 
Paragraph (e) of this section contains 
provisions associated with lenders that 
have already been approved by the 
Agency under one of the guaranteed 
loan programs identified in § 5001.1of 
this part. If not yet an Agency-ap-
proved lender, the lending entity must 
include with the application a request 
for lender approval in accordance with 
this section. 

(a) General. The lending entity must: 
(1) Be domiciled in a State; 
(2) Not be debarred or suspended by 

the Federal Government or be an affili-
ated person of such entity that was 
suspended or debarred; 

(3) Be free from default and delin-
quency on any debt owed to the Fed-
eral Government; 

(4) Inform the Agency if it is under a 
consent order, or similar constraint, 
from a Federal or State agency. The 
Agency will evaluate the lending enti-
ty’s eligibility on a case-by-case basis, 
and assess the risk of loss posed by the 
consent order or similar constraint, as 
applicable; 

(5) Maintain written standards of 
conduct covering conflicts of interest; 
and 

(6) Maintain internal audit and man-
agement control systems to evaluate 
and monitor the overall quality of its 
loan origination and servicing activi-
ties. 

(7) Be registered in and maintain an 
account in the System for Award Man-
agement (SAM) in accordance with 2 
CFR 25.200. 

(b) Regulated lending entities. Regu-
lated lending entities identified in 
paragraphs (b)(1) through (10) of this 
section are eligible to receive a loan 
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guarantee under this part without doc-
umentation to the Agency provided 
they are subject to supervision and 
credit examination by the applicable 
agency of the United States or a state, 
or were created specifically by state 
statute and operate under the direct 
supervision of a state government au-
thority. 

(1) Federal and State chartered 
banks. 

(2) Farm Credit Bank of the Federal 
Land Bank and other Farm Credit Sys-
tem institutions with direct lending 
authority to make loans of the type 
guaranteed under this part. 

(3) Bank for Cooperatives. 
(4) Savings and Loan Associations. 
(5) Savings banks. 
(6) Mortgage companies that are part 

of a bank-holding company. 
(7) The National Rural Utilities Co-

operative Finance Corporation. 
(8) Credit unions. 
(9) State Bond Banks or State Bond 

Pools. 
(10) Other lending entities not speci-

fied in paragraphs (b)(1) through (9) of 
this section that meet the require-
ments as specified in this paragraph 
(b). 

(c) Non-regulated lending entities. The 
Agency may approve a lending entity 
that does not meet the criteria of para-
graph (b) of this section to become a 
lender for a period up to five years. 
Non-regulated lending entity eligi-
bility will expire on January 31 of the 
fifth year after the date of Agency ap-
proval. 

(1) Conditions. When the lending enti-
ty is a multi-tiered entity, the Agency 
will consider the lending entity in its 
entirety. In order to be approved as a 
lender, a non-regulated lending entity 
must: 

(i) Have the legal authority to oper-
ate a lending program; 

(ii) Be a financially sound institution 
that has a record of successfully origi-
nating at least five commercial loans 
annually totaling at least $1 million 
for each of the last three years, with 
the lending entity’s commercial loan 
portfolio in last five years not exceed-
ing: 

(A) Six percent average delinquency 
of all commercial loans, and 

(B) Three percent in commercial loan 
losses (based on the original principal 
loan amount); 

(iii) Have and agree to maintain bal-
ance sheet equity in accordance with 
§ 5001.105(d) of this part of at least 10 
percent of assets and sufficient funds 
available to disburse the guaranteed 
loans it proposes to approve within the 
first six months of being approved as a 
lender; 

(iv) Have and agree to maintain a 
line of credit issued by a regulated 
lending entity that is acceptable to the 
Agency; 

(v) Agree to establish and maintain 
an Agency-approved loan loss reserve 
equal to one percent reserve of the 
unguaranteed portion of all guaranteed 
loans plus an amount equal to the iden-
tified anticipated losses. 

(vi) Have written policies and proce-
dures to ensure that internal credit 
controls provide adequate loan making 
and servicing guidance that adheres to 
Federal and State fair lending prac-
tices; 

(vii) Document and assure to the 
Agency that the lending entity has the 
capacity to fulfill the lender functions 
and responsibilities identified in this 
part, including, but not limited to 
§§ 5001.201, 5001.202, 5001.207, and 5001.501. 

(2) Written request. A non-regulated 
lending entity that seeks to become a 
lender must submit a written request 
to the Agency via 
OneRDlenderapproval@usda.gov, and 
must include the following informa-
tion: 

(i) The request must clearly define 
the multiple-entity organizational and 
control structure with a listing of each 
entity under its control, including any 
Community Development Entity (CDE) 
that may request guaranteed loans 
under § 5001.141. In addition, the non- 
regulated lending entity must include 
each such sub-entity in their audited 
financial statements, commercial loan 
portfolio, and commercial loan per-
formance statistics; 

(ii) Bylaws; 
(iii) Audited financial statements for 

the most recent fiscal year that evi-
dences the required balance sheet eq-
uity and that the lending entity has 
available resources to successfully 
meet its responsibilities; 
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(iv) Auditor’s most recent manage-
ment letter and management’s re-
sponse; 

(v) An interim financial statement 
dated within 90 days of the written re-
quest, if applicable; 

(vi) A copy of any license, charter, 
State statute, or other third-party evi-
dence of authority to engage in the 
proposed guaranteed loan making and 
servicing activities. If licensing by the 
State is not required, an attorney’s 
opinion stating that licensing is not re-
quired and that the lending entity has 
the legal authority to engage in the 
proposed guaranteed loan making and 
servicing activities must be submitted; 

(vii) The lender’s loan classification 
scale including their loan classification 
criteria; 

(viii) Information on lending experi-
ence, including— 

(A) Length of time in the lending 
business; 

(B) Range and volume of lending and 
servicing activities for the last five 
years, including a list of the industries 
for which it has provided financing; 

(C) Status of its loan portfolio, in-
cluding a summary of loans in the 
portfolio by current loan classification 
code, a list of any loans restructured or 
charged off in the previous five years, 
and the calculated delinquency and 
loss rates as outlined in paragraph 
(c)(1)(ii) of this section; 

(D) Lending experience of manage-
ment and loan officers, including staff 
organizational chart, including names 
and titles for senior staff; 

(E) Largest sources of funds for the 
last five years and source of funds for 
the proposed guaranteed loans; 

(F) Office location(s) and proposed 
lending area(s); 

(G) An estimate of the number, size, 
and type of applications the lending en-
tity will develop over the next six 
months; and 

(H) Proposed interest rate structure 
and loan fees, including any loan origi-
nation, loan preparation, and servicing 
fees. 

(ix) Description of programs, finan-
cial, and non-financial products and 
services. 

(x) Its lending policies including un-
derwriting standards, credit analysis 
policies and procedures, and its prob-

lem credit management policies and 
procedures. 

(xi) A third-party external loan origi-
nation, lending portfolio, and manage-
ment review acceptable to the Agency 
conducted in the previous two years, or 
a copy of a credit examination less 
than two years old conducted under an 
approved credit examination criterion 
such as CAMELS. 

(3) Approval or disapproval. The Agen-
cy will notify the non-regulated lend-
ing entity whether its request to be-
come a lender is approved or rejected. 
If the Agency rejects the request, the 
Agency will include in the notification 
the reason(s) for the rejection. 

(4) Renewals. To maintain its status 
as an approved lender, the non-regu-
lated lending entity must submit a 
written request to the Agency for re-
newal of its approved lender status at 
least 60, but not more than 120, cal-
endar days prior to the expiration of 
the existing lender’s agreement to be 
assured of a timely renewal. A review 
of the lender’s performance will be 
completed to determine whether the 
lender has continually met the eligi-
bility criteria described in paragraphs 
(c) and (d) of this section. The lender’s 
activity in the program and its delin-
quency/default rate will also be consid-
ered when making a determination re-
garding renewal. Any action by the 
lender since it was designated an eligi-
ble lender that could be cause for re-
voking its status, in accordance with 
§ 5001.132, will be considered cause for 
denying the renewal of eligible status. 
The lender will be notified in writing 
whether the request is approved, rea-
sons for denial, or any conditions the 
lender must meet for approval. The 
lender’s written request must provide 
the information specified in paragraphs 
(c)(2)(i) and (iii) through (v) of this sec-
tion; and 

(i) A written update of any change in 
the persons designated to process and 
service Agency guaranteed loans or 
change in the operating methods used 
in the processing and servicing of loans 
since the original or last renewal date 
of lender status. 

(ii) A description of how the lender is 
complying with each of the required 
criteria described in (c)(1) of this sec-
tion and § 5001.501. 
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(iii) A new executed lender’s agree-
ment. 

(iv) The Agency may require lenders 
with limited guaranteed loan activity 
over the previous five years, or a lender 
that has originated guaranteed loans 
with servicing issues or a loss to the 
Agency, to resubmit all the informa-
tion required by paragraph (c)(2) of this 
section. A lender who is not active in 
the Agency guaranteed loan programs 
should provide evidence that they re-
main active in other commercial lend-
ing activity with acceptable under-
writing and servicing performance. 
Lenders with loans that cause a loss to 
the Agency are a concern and those 
projects will be reviewed to determine 
the cause of the loss, including whether 
the lender’s analysis or servicing proc-
esses were insufficient. 

(v) The renewal will be for a term of 
5 years. 

(d) Non-regulated lending entities serv-
ing tribal trust lands. The Agency may 
approve a lending entity serving tribal 
trust lands that does not meet the cri-
teria of paragraph (b) or (c) of this sec-
tion to become a lender for a five-year 
period. A non-regulated lending entity 
approved to originate and service guar-
anteed loans for projects located only 
on tribal trust lands is restricted to 
such areas. To make and service guar-
anteed loans not on tribal trust lands, 
the lending entity must meet the cri-
teria of paragraph (b) or (c) of this sec-
tion. When the lending entity is a 
multi-tiered entity, the Agency will 
consider the lending entity in its en-
tirety for approval. 

(1) Conditions. To be approved as a 
lender, a non-regulated lending entity 
serving only tribal trust lands must— 

(i) Have the legal authority nec-
essary to operate a lending program to 
borrowers located on tribal trust lands. 

(ii) Meet the requirements of para-
graph (c)(1) of this section, and prove 
to be a financially sound institution, as 
determined by the Agency, on a case by 
case basis, based on the Agency’s risk 
assessment of the lending entity’s cap-
ital, adequate liquidity, management 
capabilities, repayment ability, credit 
underwriting, balance sheet equity and 
other financial factors as determined 
appropriate. On a case-by-case basis, 
the Agency may reduce the loan origi-

nation requirements of paragraph 
(c)(1)(ii) of this section for lenders serv-
ing only projects located on tribal 
trust lands. 

(2) Written request. A non-regulated 
lending entity serving Tribal trust 
lands that seeks to become a lender 
must submit a written request to the 
Agency via 
OneRDlenderapproval@usda.gov that in-
cludes the following information: 

(i) Documentation required by para-
graph (c)(2) of this section; 

(ii) Written certification that the 
lender intends to only originate guar-
anteed loans under the regulation for 
projects located in certain (or speci-
fied) tribal lands held in trust for 
tribes and for tribal members not in 
such tribal lands but are in their serv-
ice area; 

(iii) Bylaws; and 
(iv) Lending experience of manage-

ment and loan officers, including staff 
organizational chart, including names 
and titles for senior staff. 

(3) Approval or disapproval. The Agen-
cy will notify the non-regulated lend-
ing entity servicing tribal trust land 
whether its request to become a lender 
is approved or rejected. If the Agency 
rejects the request, the Agency will in-
clude in the notification the reason(s) 
for the rejection. 

(4) Renewals. To maintain its status 
as an approved lender, the non-regu-
lated lending entity serving Tribal 
trust land must submit a written re-
quest to the Agency for renewal of its 
approved lender status at least 60 and 
not more than 120 calendar days prior 
to the expiration of the existing lend-
er’s agreement to be assured of a time-
ly renewal. A review of the lender’s 
performance will be completed to de-
termine whether the lender has contin-
ually met the eligibility criteria de-
scribed in paragraphs (c) and (d) of this 
section. The lender’s activity in the 
program and its delinquency/default 
rate will also be considered when mak-
ing a determination regarding renewal. 
Any action by the lender since it was 
designated an eligible lender that could 
be cause for revoking its status, in ac-
cordance with § 5001.132, will be consid-
ered cause for denying the renewal of 
eligible status. The lender will be noti-
fied in writing whether the request is 
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approved, reasons for denial, or any 
conditions the lender must meet for ap-
proval. The lender’s written request 
must provide the information specified 
in paragraphs (c)(2)(i) and (iii) through 
(v) of this section; and 

(i) A written update of any change in 
the persons designated to process and 
service Agency guaranteed loans or 
change in the operating methods used 
in the processing and servicing of loans 
since the original or last renewal date 
of lender status. 

(ii) A description of how the lender is 
complying with each of the required 
criteria described in (c)(1) of this sec-
tion and § 5001.501. 

(iii) A new executed lender’s agree-
ment. 

(iv) The Agency may require lender 
with limited guaranteed loan activity 
over the previous five years, or a lender 
that has originated guaranteed loans 
with servicing issues or a loss to the 
Agency, to submit updated information 
required by paragraph (c)(2) of this sec-
tion. 

(v) The renewal will be for a term of 
5 years. 

(e) Previously approved lenders. 
Lenders that have been previously ap-
proved by the Agency under one of the 
guaranteed loan programs identified in 
§ 5001.1(b)(1) through (4) of this part 
cannot originate new guaranteed loans 
after the effective date of this rule un-
less the lender is approved under the 
applicable conditions of paragraphs (a) 
through (d), as applicable, of this sec-
tion. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70356, Dec. 10, 
2021; 89 FR 79715, Sept. 30, 2024] 

§ 5001.131 Lender’s agreement. 
When approved to participate as a 

lender under this part, the lender must 
execute a lender’s agreement before 
the Agency will issue a loan note guar-
antee. A new lender’s agreement must 
be executed with any existing lender 
making new loans on or after October 
1, 2020. Approval under one program is 
approval for all programs. The eligi-
bility expiration date for non-regulated 
lenders will be five years from the date 
of the original execution of a lender’s 
agreement as specified in § 5001.130(c) 
and (d). There will be only one lender’s 

agreement issued for each lending enti-
ty based on their tax identification 
number. Lender’s agreements will not 
be issued for individual branches. Sub-
sequent loans do not require a new 
lender’s agreement. A lender who fails 
to renew its lender’s agreement and 
loses its approved lender status must 
continue to service any outstanding 
guaranteed loans in conformance with 
the lender’s agreement last in effect 
and the applicable regulation under 
which the lender became an approved 
lender. Such lenders cannot submit re-
quests for new loan guarantees. 

[89 FR 79716, Sept. 30, 2024] 

§ 5001.132 Maintenance of approved 
lender status. 

Continuation of approved lender sta-
tus under this part is not automatic. 
Lenders may lose their approved lender 
status as described in paragraph (a) of 
this section. The Agency may also re-
voke a lender’s status as an approved 
lender or debar the approved lender, as 
described in paragraph (b) of this sec-
tion. 

(a) Loss of approved lender status. A 
lender will lose its approved status if 
it— 

(1) Fails to conform with the provi-
sions of this part or the applicable 
guaranteed loan program identified in 
§ 5001.1 of this part; 

(2) Has no outstanding guaranteed 
loans with the Agency for five consecu-
tive years; 

(3) Is a regulated lending entity and 
fails to remain in good standing with 
its regulator; 

(4) Is a non-regulated lending entity 
and fails to renew its approval status 
within 5 years of the expiration date of 
the lender’s agreement. 

(b) Revocation of approved status and 
debarment of lender. The Agency can re-
voke a lender’s status as an approved 
lender at any time for cause as speci-
fied in the lender’s agreement. A deci-
sion to revoke a lender’s approved sta-
tus will be made by the Agency and the 
lender will be notified in writing. The 
revocation may apply to all branches 
of the lender, specific branches, or per-
sonnel, as appropriate. The lender must 
revoke the level II eAuthentication 
privileges of all individuals included in 
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the revocation notice. Cause for revok-
ing lender status includes, but is not 
necessarily limited to, the cir-
cumstances identified in paragraphs 
(b)(1) through (14) of this section. 

(1) Guaranteed loans originated by 
the lender cause substantial financial 
loss to the Agency. 

(2) Failure to maintain status as an 
approved lender under the applicable 
regulations in effect when the lender 
obtained approved lender status. For 
lenders approved under this part, this 
means maintaining compliance with 
the requirements set forth in § 5001.130. 

(3) Conviction of the lender or any of 
its officers for criminal acts in connec-
tion with any loan transaction, wheth-
er or not the loan was guaranteed by 
the Agency. 

(4) Violation of usury laws in connec-
tion with any loan transaction whether 
or not the loan was guaranteed by the 
Agency. 

(5) Negligent loan origination. 
(6) Knowingly submitting false infor-

mation when requesting a loan guar-
antee or basing a loan guarantee re-
quest on information known to be false 
or which the lender should have known 
to be false. 

(7) Failure to correct any Agency- 
cited deficiency in loan documents in a 
timely manner. 

(8) Failure to provide for adequate 
construction planning and monitoring 
in connection with any guaranteed 
loan to ensure that the project will be 
completed with the available funds. 

(9) Negligent loan servicing. 
(10) Failure to obtain and maintain 

the required collateral for any guaran-
teed loan. 

(11) Using guaranteed loan funds for 
purposes other than those specifically 
approved by the Agency in the condi-
tional commitment or amendment 
thereof. 

(12) Violation of any term of the 
lender’s agreement. 

(13) Failure to submit reports re-
quired by the Agency in a timely man-
ner. 

(14) Violation of applicable non-
discrimination laws, including, but not 
limited to, statutes, regulations, USDA 
Departmental Regulations, the USDA 
Non-Discrimination Statement, and 
the Equal Credit Opportunity Act. 

USDA’s Non-Discrimination Statement 
is located on the Agency’s website, see 
usda.gov/non-discrimination-statement. In 
addition to revoking the lender’s sta-
tus, the Agency may debar the lender 
in compliance with 2 CFR part 180. 

(c) Servicing of outstanding loans. Any 
lender who loses its status as an ap-
proved lender under any of the condi-
tions identified in paragraph (a) or (b) 
of this section must reapply under the 
provisions of § 5001.130 to be reinstated 
as an approved lender. A lender who 
loses its approved lender status must 
continue to service any outstanding 
guaranteed loans in conformance with 
the lender’s agreement last in effect 
and the applicable regulation under 
which the lender became an approved 
lender. In addition, such lenders cannot 
submit requests for new loan guaran-
tees. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79716, Sept. 30, 2024] 

§§ 5001.133–5001.139 [Reserved] 

§ 5001.140 Cooperative stock/coopera-
tive equity. 

Loan guarantees described in para-
graphs (a) through (d) of this section 
are only available under B&I guaran-
teed loans. 

(a) Cooperative stock purchase program. 
The Agency may guarantee loans for 
the purchase of cooperative stock by 
individual farmers or ranchers in a 
farmer or rancher cooperative estab-
lished for the purpose of processing an 
agricultural commodity. The coopera-
tive may contract for services to proc-
ess agricultural commodities or other-
wise process value-added agricultural 
products during the five-year period be-
ginning on the operation startup date 
of the cooperative in order to provide 
adequate time for the planning and 
construction of the processing facility 
of the cooperative. 

(1) The proceeds from the stock sale 
may be used to recapitalize, to develop 
a new processing facility or product 
line, or to expand an existing produc-
tion facility. Guaranteed loan funds 
must remain in the cooperative from 
which stock was purchased, and the co-
operative must not reinvest those 
funds into another entity. 
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(2) The maximum guaranteed loan 
amount is $600,000 and all applications 
will be processed in accordance with 
§§ 5001.301 through 5001.303, 5001.306, 
5001.315, and 5001.318 of this part, as ap-
plicable. 

(3) The maximum term of the guaran-
teed loan is seven years when the pro-
ceeds from the stock sale are used by 
the cooperative to recapitalize or are 
used for working capital. The max-
imum term allowable for final guaran-
teed loan maturity is limited to the 
justified useful life of the assets the co-
operative purchases with the proceeds 
of the stock sale not to exceed 40 years 
or applicable State statutory limita-
tions, whichever is less. 

(4) The lender will, at a minimum, 
obtain a valid lien on the stock, an as-
signment of any patronage refund, and 
the ability to transfer the stock to an-
other party, or any other right or abil-
ity necessary to liquidate and dispose 
of the collateral in the event of a de-
fault by the borrower. The lender and 
borrower understand that the borrower 
is fully liable for the entire debt, re-
gardless of the success or failure of the 
cooperative. The lender is expected to 
maximize recovery on the loan, includ-
ing collection of personal, partnership 
and corporate guarantees. In addition, 
provisions of the DCIA may impose sig-
nificant restrictions on delinquent 
Federal debtors, including eligibility 
for other Federal programs. 

(5) The lender must complete a writ-
ten credit evaluation of each stock pur-
chase loan and a complete credit eval-
uation of the cooperative prior to mak-
ing its first stock purchase loan. 

(6) The borrower may provide finan-
cial information in the manner that is 
generally required by commercial agri-
cultural lenders. 

(7) A feasibility study of the coopera-
tive is required for startup coopera-
tives and may be required by the Agen-
cy for existing cooperatives when the 
cooperative’s operations will be signifi-
cantly affected by the proceeds that 
were generated from the stock sale. 

(8) The Agency will conduct an ap-
propriate environmental review on the 
processing facility and will not process 
individual applications for the pur-
chase of stock until the environmental 

review on the cooperative processing 
facility is completed. 

(b) Purchase of transferable stock 
shares. The Agency may also guarantee 
loans for the purchase of transferable 
stock shares of any type of existing co-
operative, which would primarily in-
volve new or incoming members. Such 
stock may provide delivery or some 
form of participation rights and may 
only be traded among cooperative 
members. The lender and borrower un-
derstand that the borrower is fully lia-
ble for the entire debt, regardless of 
the success or failure of the ESOP. The 
lender is expected to maximize recov-
ery on the loan, including collection of 
personal, partnership and corporate 
guarantees. In addition, provisions of 
the DCIA may impose significant re-
strictions on delinquent Federal debt-
ors, including eligibility for other Fed-
eral programs. 

(1) The maximum loan amount is 
$600,000 and all applications will be 
processed in accordance with §§ 5001.301 
through 5001.303, 5001.306, 5001.315, and 
5001.318 of this part, as applicable. 

(2) The maximum term of the loan is 
seven years. 

(3) The lender will, at a minimum, 
obtain a valid lien on the stock, an as-
signment of any patronage refund, and 
the ability to transfer the stock to an-
other party, or any other right or abil-
ity necessary to liquidate and dispose 
of the collateral in the event of a de-
fault by the borrower. 

(4) The lender must complete a writ-
ten credit evaluation of each stock pur-
chase loan and a complete credit eval-
uation of the cooperative prior to mak-
ing its first stock purchase loan. 

(c) Cooperative equity security guaran-
tees. The Agency may guarantee loans 
for the purchase of preferred stock or 
similar equity issued by a cooperative 
or may guarantee loans to a fund that 
invests primarily in cooperatives. In 
either case, the project must signifi-
cantly benefit one or more entities eli-
gible for assistance under B&I guaran-
teed loans. 

(1) ‘‘Similar equity’’ is any special 
class of equity stock that is available 
for purchase by non-members and/or 
members and lacks voting and other 
governance rights. 
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(2) A fund that invests ‘‘primarily’’ in 
cooperatives is determined by its per-
centage share of investments in and 
loans to cooperatives. A fund portfolio 
must have at least 50 percent of its 
loans and investments in cooperatives 
to be considered eligible for loan guar-
antees for the purchase of preferred 
stock or similar equity. 

(3) The principal amount of the guar-
anteed loan cannot exceed $10 million. 

(4) The maximum term of the guaran-
teed loan is seven years when the pro-
ceeds are used by the cooperative for 
working capital and; 

(i) In all other cases the maximum 
term of the guaranteed loan is equal to 
the lesser of the following but not ex-
ceeding 40 years: 

(ii) The justified useful life of the 
funded project assets, 

(iii) The maximum term under any 
applicable State statute; or 

(iv) The specified holding period for 
redemption as stated by the stock of-
fering. 

(5) All borrowers purchasing pre-
ferred stock or similar equity must 
provide documentation of the terms of 
the offering that includes compliance 
with State and Federal securities laws 
and financial information about the 
issuer of the preferred stock to both 
the lender and the Agency. 

(6) Issuer(s) of preferred stock must 
be a cooperative organization and must 
be able to issue preferred stock to the 
public that, if required, complies with 
State and Federal securities laws. 

(7) The lender will, at a minimum, 
obtain a valid lien on the preferred 
stock, an assignment of any patronage 
refund, and the ability to transfer the 
stock to another party, or otherwise 
liquidate and dispose of the collateral 
in the event of a default by a borrower. 
For the purpose of recovering losses 
from guaranteed loan defaults, lenders 
may take ownership of all equities pur-
chased with such loans, including addi-
tional shares derived from reinvest-
ment of dividends. 

(8) Shares of preferred stock that are 
purchased with guaranteed loan funds 
cannot be converted to common or vot-
ing stock. 

(9) In the absence of adequate provi-
sions for investors’ rights to early re-
demption of preferred stock or similar 

equity, a borrower must request from a 
cooperative or fund issuing such equi-
ties a contingent waiver of the holding 
or redemption period in advance of 
share purchases. This contingent waiv-
er provides that in the event a default 
by a borrower on a B&I guaranteed 
loan, the borrower waives any owner-
ship rights in the stock, and the lender 
and Agency will then have the right to 
redeem the stock. 

(10) Guaranteed loans for the pur-
chase of preferred stock must be pre-
paid in the event a cooperative that 
issued the stock exercises an early re-
demption. If the cooperative enters 
into bankruptcy, to the extent the co-
operative can redeem the preferred 
stock, the Borrower is required to 
repay the guaranteed loan from the re-
demption of the stock. 

(d) Employee ownership succession. The 
Agency may guarantee loans for con-
versions of businesses to either co-
operatives or ESOP within five years 
from the date of initial transfer of 
stock. 

(1) The maximum loan amount is 
$600,000 and all applications will be 
processed in accordance with §§ 5001.301 
through 5001.303, 5001.306, 5001.315, and 
5001.318 of this part, as applicable. 

(2) The maximum term is 10 years. 
(3) The lender must, at a minimum, 

obtain a valid lien on the stock, an as-
signment of any patronage refund, and 
the ability to transfer the stock to an-
other party, or otherwise liquidate and 
dispose of the collateral in the event of 
a default by a borrower. The lender and 
borrower understand that the borrower 
is fully liable for the entire debt, re-
gardless of the success or failure of the 
cooperative or ESOP. The lender is ex-
pected to maximize recovery on the 
loan, including collection of personal, 
partnership and corporate guarantees. 
In addition, provisions of the DCIA 
may impose significant restrictions on 
delinquent Federal debtors, including 
eligibility for other Federal programs. 

(4) The lender must complete a writ-
ten credit evaluation of each stock pur-
chase loan and a complete credit eval-
uation of the cooperative or ESOP 
prior to making its first stock pur-
chase loan. 

(5) If a cooperative is organized, each 
selling owner becomes a member with 
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special control rights to protect their 
stake in the business while a succes-
sion plan is implemented. At the com-
pletion of the stock transfer, selling 
owners may retain their membership in 
the cooperative provided that their 
control rights are the same as all other 
members. Any special covenants that 
selling owners may have held must be 
extinguished upon completion of the 
transfer. 

(6) If an ESOP is organized for trans-
ferring ownership to employees, selling 
owner(s) may not retain ownership in 
the business after five years from the 
date of the initial transfer of stock. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79716, Sept. 30, 2024] 

§ 5001.141 New Markets Tax Credits 
Program. 

The New Markets Tax Credits 
(NMTC) Program is administered by 
the U.S. Department of the Treasury’s 
(Treasury) Community Development 
Financial Institutions (CDFI) Fund 
with NMTC credits allocated to Treas-
ury-certified Community Development 
Entities (CDE) across the United 
States to make Qualified Equity In-
vestments (QEI) in low-income commu-
nities. NMTC related definitions and 
terms in this section are governed by 
section 45(D) of the Internal Revenue 
Code (26 U.S.C. 45D), and applicable 
Treasury regulations (26 CFR 1.45D–1). 
A CDE will generally establish a new 
subsidiary of a CDE (sub-CDE) for indi-
vidual NMTC projects. Lenders and 
their borrowers with guaranteed loan 
projects that include NMTC invest-
ments must comply with the provisions 
in this section. To be a lender for a 
guaranteed loan project that involves 
financing under the NMTC provisions, 
the lending entity must meet the appli-
cable eligibility criteria in § 5001.130. 
The Agency will not waive its servicing 
rights to a guaranteed loan or be a 
party to any forbearance agreement in 
conjunction with a NMTC project. Re-
quests for loan guarantees that include 
NMTC are subject to all applicable pro-
gram eligibility requirements, credit 
analysis, and due diligence required by 
part 5001. In all cases the Agency will 
undertake efforts to protect the best fi-
nancial interests of the Federal govern-
ment and collection of its guaranteed 

loan. The Agency will not consider any 
tax benefit or loss of tax benefits to the 
CDE, sub-CDE or NMTC investor in the 
servicing actions of a guaranteed loan. 

(a) Guaranteed Loans Directly to Quali-
fied Active Low-Income Community Busi-
nesses (QALICB). (1) A lender that is 
CDE or sub-CDE under the direct con-
trol of a regulated lender or an ap-
proved non-regulated lender does not 
need to separately meet the require-
ments of § 5001.130 to make a guaran-
teed loan directly to a qualified active 
low-income community business 
(QALICB). 

(2) The provisions of § 5001.127(f) not-
withstanding, a lender that is a CDE or 
sub-CDE may have an ownership inter-
est in the borrower provided that each 
condition specified in paragraphs 
(a)(2)(i) through (iii) of this section is 
met. 

(i) The lender does not have an own-
ership interest in the borrower prior to 
the application. 

(ii) The lender does not take a con-
trolling interest in the borrower. 

(iii) The lender does not provide eq-
uity or take an ownership interest in a 
borrower at a level that would result in 
the lender owning 20 percent or more 
interest in the borrower. 

(3) Notwithstanding § 5001.115(f), a 
lender that is a CDE or sub-CDE taking 
an ownership interest in the borrower 
does not constitute a conflict of inter-
est. The Agency will mitigate the po-
tential for a conflict of interest by re-
quiring appropriate loan covenants es-
tablishing, at a minimum, limitations 
on dividends and distributions of earn-
ings in the loan agreement between the 
lender and borrower. The Agency will 
also ensure that the lender limits any 
waivers of loan covenants and future 
modifications of loan documents in 
compliance with this part. 

(4) Guaranteed loans made by a lend-
er directly to a QALICB must meet all 
other program and project eligibility 
requirements as specified in this part. 

(5) For purposes of calculating bor-
rower equity in compliance with 
§ 5001.105(d)(1), the CDE (or sub-CDE’s) 
amount of the principal balance of the 
loan from NMTC investor funds that is 
subordinated to the guaranteed loan 
may be considered as equity. 
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(b) Guaranteed loans to a NMTC lever-
aged equity structure. Tax benefits to a 
NMTC investor are based on the total 
amount of funds utilized in the project. 
The tax benefit calculation includes 
the sum of the investor’s cash invest-
ment plus loan proceeds from a lever-
aged lender into a NMTC investor fund 
entity. The investor fund entity is gen-
erally a new entity established to 
make a qualified equity investment 
(QEI) into one or more CDEs or sub- 
CDEs to support a qualified low-income 
community investment (QLICI) to a 
QALICB. The investor fund entity, 
through its investment, has ownership 
rights in the sub-CDE that will be 
making secured QLICI loans to the 
QALICB. The provisions of § 5001.127(g) 
notwithstanding, either a leveraged 
lender entity lending to an investor 
fund entity, or an investor fund entity 
such as an investor partnership or in-
vestor limited liability corporation, 
may be an eligible borrower for a spe-
cific NMTC project as specified in para-
graph (b)(1) of this section. For pur-
poses of this section only, the stated 
term ‘‘borrower’’ in paragraphs (b)(1) 
through (13) of this section applies to 
both a leveraged lender entity or an in-
vestor fund entity as the guaranteed 
loan borrower in the NMTC project. 
Paragraphs (b)(2) through (13) of this 
section identify modifications to this 
part that apply when the eligible bor-
rower is a leveraged lender entity or 
investor fund entity in a NMTC 
project. 

(1) To be an eligible borrower using 
the leveraged equity structure of a 
NMTC project each condition identified 
in paragraphs (b)(1)(i) through (v) of 
this section must be met. 

(i) The investor fund entity must be 
established for a single specific NMTC 
investment. 

(ii) The lender is not an affiliate of 
the borrower. 

(iii) When the borrower is a leveraged 
lender entity it must relend one hun-
dred percent of the guaranteed loan 
funds to an investor fund entity. In all 
cases one hundred percent of the guar-
anteed loan funds are or will be in-
vested by the investment fund entity 
in one or more sub-CDEs that will then 
be loaned directly to a QALICB, as de-
fined by applicable regulations of the 

Internal Revenue Service, through a di-
rect tracing method, and such guaran-
teed loan funds are, or will be used by 
the QALICB in accordance with the eli-
gibility requirements in subpart B of 
this part. The QALICB’s project must 
be the ultimate use of one hundred per-
cent of the guaranteed loan funds. 

(iv) The QALICB must meet the re-
quirements of an eligible borrower as 
found in § 5001.126. 

(v) The sub-CDE operating agreement 
with the QALICB must include a provi-
sion that the guaranteed lender has ap-
proval rights with respect to any sub-
stantial loan servicing actions that 
may be taken by the sub-CDE regard-
ing the collateral or repayment terms 
of their QLICI loans to the QALICB. 

(2) The guaranteed loan amount and 
percentage of guarantee provisions 
found in §§ 5001.406 and 5001.407 of this 
part, respectively, apply to the 
QALICB and not to the investor fund 
entity or leveraged lender entity, who 
would actually be the borrower as de-
fined under this part. 

(3) For purposes of calculating bor-
rower equity in compliance with 
§ 5001.105(d)(1), the leveraged lender en-
tity’s note from the investor fund may 
be considered a tangible asset and 
when the lien associated with the sub- 
CDE’s loan is subordinated, the prin-
cipal balance of the sub-CDE’s loan 
made to the QALICB from NMTC inves-
tor funds may be considered as equity. 

(4) The loan terms found in § 5001.402 
of this part apply to both the borrower 
and the QALICB. The maturity and re-
lated payment schedule of the lender’s 
guaranteed loan to the borrower must 
be no longer than the maturity and re-
lated payment schedule of the sub- 
CDE’s loan to the QALICB. An Agency 
approved unequal or escalating sched-
ule of principal and interest payments 
can be used for a NMTC loan. The lend-
er may require additional principal re-
payment by a co-borrower, such as an 
owner or principal participant of the 
QALICB. The provisions of 
§ 5001.402(b)(3) notwithstanding, the 
Agency may consider the payment of 
interest-only payments by a borrower 
pursuant to an interest-only term not 
to exceed seven years on a loan made 
under an NMTC structure if the lender 
requires: 
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(i) A debt repayment reserve fund or 
sinking fund in an amount at least 
equal to the guaranteed loan’s prin-
cipal amortization that would have 
otherwise applied to the loan if equally 
amortized payments were collected 
during the seven-year term; and 

(ii) Such reserve funds or sinking 
funds are applied to the guaranteed 
loan as an additional payment of prin-
cipal at the end of such interest-only 
term. The debt repayment reserve fund 
or sinking fund may be accumulated 
during the loan terms, or the full 
amount may be funded at loan closing. 

(5) Except for the collateral provi-
sions, § 5001.202(b)(4), § 5001.202(b) of this 
part applies to both the lender’s guar-
anteed loan to the borrower and the 
sub-CDE’s loan to the QALICB. The 
collateral provisions found in 
§ 5001.202(b)(4) of this part apply only to 
the sub-CDE’s loan to the QALICB. 

(6) The personal, partnership and cor-
porate guarantee provisions of § 5001.204 
of this part apply when the guaranteed 
loan borrower is a leveraged lender en-
tity in a NMTC project. Guaranteed 
loans made directly to an investor fund 
entity as the borrower do not require a 
personal, partnership, or corporate 
guarantee from the investor fund enti-
ty’s owner, who is the NMTC tax credit 
investor and considered a passive in-
vestor. The Agency shall obtain the 
personal, partnership or corporate 
guarantee from the QALICB ownership 
for a guaranteed loan to an investor 
fund entity in compliance with 
§ 5001.204, subject to the eligibility re-
quirements of the NMTC program. The 
Agency may require additional per-
sonal, partnership or corporate guaran-
tees if warranted by an Agency evalua-
tion of potential financial risk. The 
QALICB is the ultimate user of the 
guaranteed loan funds, and their own-
ers should provide a guarantee of the 
guaranteed loan as stipulated in 
§ 5001.204. 

(7) The insurance provisions of 
§ 5001.205(d) of this part apply only to 
the QALICB and the sub-CDE’s secured 
loan to the QALICB. 

(8) The financial report provisions of 
§ 5001.504 of this part apply to both the 
borrower and the QALICB. 

(9) The application requirements 
found in subpart D to this part, as ap-

plicable, apply to both the borrower 
and the QALICB, including the applica-
tion analysis and evaluation compo-
nents of § 5001.303. The Agency also re-
quires submission of the loan terms 
and documents between the sub-CDE 
and QALICB. As part of the application 
completed by the lender, the docu-
mentation must include comparable in-
dustry information and a summary of 
the NMTC project’s funding path and 
an explanation of the relationships be-
tween all parties in the NMTC trans-
action (an accompanying schematic is 
encouraged for complicated trans-
actions). 

(10) The environmental responsibil-
ities specified in § 5001.207 of this part 
apply to the NMTC project. 

(11) For any application that the 
Agency assigns a priority score, when 
assigning the priority score to a NMTC 
loan application, the Agency will score 
the project based on the entire NMTC 
structure and the QALICB’s project as 
the ultimate use of guaranteed loan 
funds. 

(12) The lender is responsible for en-
suring that the NMTC project complies 
with the planning, performing, develop-
ment and project monitoring provi-
sions in § 5001.205 of this part and the 
lender is also responsible for ensuring 
the NMTC project complies with all ap-
plicable Treasury NMTC requirements. 

(13) Sections 5001.401 through 5001.408 
of this part apply to both the borrower 
and the QALICB in a NMTC trans-
action. 

(14) Agency concurrence of the NMTC 
structure is required on all projects 
leveraging the NMTC program. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70356, Dec. 10, 2021; 87 FR 7367, Feb. 9, 
2022; 89 FR 79716, Sept. 30, 2024] 

§§ 5001.142–5001.200 [Reserved] 

Subpart C—Orgination Provisions 

§ 5001.201 General origination require-
ments. 

The lender is responsible for origi-
nating a guaranteed loan in accordance 
with the requirements of this part and 
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in accordance with its internal origina-
tion policies and procedures to the ex-
tent they do not conflict with the re-
quirements of this part. For each appli-
cation, the lender must prepare a cred-
it evaluation that is consistent with 
Agency standards found in this part. 
The Agency reserves the right to re-
view the lender’s credit evaluation and 
request additional information. Lender 
approval does not constitute Agency 
approval. 

§ 5001.202 Lender’s credit evaluation. 
For each application, the lender must 

prepare a credit evaluation that is con-
sistent with Agency standards found in 
this part. Lenders are required to only 
submit complete loan applications that 
have been approved by their institution 
after completion of their internal cred-
it evaluation. The components of a 
lender’s credit evaluation will include 
a written review and comment on the 
‘‘Five Cs’’ of credit that are outlined in 
§ 5001.202(b)(1) through (5). The Agency 
should be able to obtain sufficient de-
tails on the project, the borrower, and 
the borrower’s ability to repay the loan 
from the lender’s credit evaluation. 

(a) Lender’s evaluation guidelines. The 
lender must conduct a credit evalua-
tion using credit documentation proce-
dures and underwriting processes that 
are consistent with generally accepted 
prudent lending practices for commer-
cial, public and project financing, and 
also consistent with the lender’s own 
policies, procedures, and lending prac-
tices. The underwriting process must 
include a review of each loan for which 
a loan guarantee is being sought under 
this part. Applications involving affili-
ated entities must include a global 
credit evaluation and if applicable a 
global historical and projected debt 
service coverage analysis. The lender 
should evaluate the relationships be-
tween all associated parties to deter-
mine potential risks which may affect 
our borrower and its ability to repay 
the loan. Entities which may have an 
impact on the borrower or significantly 
contribute to the repayment ability of 
the loan should provide financials for 
global analysis. Applications involving 
guarantor(s) must also include a global 
debt service coverage analysis of the 
guarantor(s) including the cash flow of 

the guarantor(s). In addition, the lend-
er must review all applicable con-
tracts, management agreements, and 
leases to determine they will not ad-
versely affect either the borrower’s re-
payment ability or the value of the col-
lateral securing the guaranteed loan. 
The lender’s evaluation must address 
any financial or other credit weak-
nesses of the borrower and project and 
discuss risk mitigation requirements 
imposed by the lender. 

(b) Credit factors. In performing its 
credit evaluation, the lender must ana-
lyze all credit factors associated with 
each proposed guaranteed loan and 
apply its professional judgment to de-
termine that the credit factors and 
guaranteed loan terms and conditions, 
considered in combination, ensure 
guaranteed loan repayment. Credit fac-
tors to be analyzed include, but are not 
necessarily limited to, those areas 
identified and defined in paragraphs 
(b)(1) through (5) of this section. 

(1) Character. Those qualities that 
generally impel the borrower to meet 
its obligations as demonstrated by its 
credit history, including project and 
borrower debt structure and debt re-
payment ability. When applicable, an 
evaluation may include the character 
of persons with management control or 
a 20 percent or more ownership interest 
in the borrower. When the borrower’s 
credit history or character is negative, 
the lender will provide satisfactory ex-
planations to indicate that any prob-
lems are unlikely to recur. The owner-
ship or membership structure of the 
project and borrower (including mem-
bership, sponsors, other equity inves-
tors), and the historical performance 
and experience of ownership and man-
agement specific to the project and in-
dustry. The historical performance and 
experience of any entities providing 
management or administrative serv-
ices pursuant to contract should also 
be evaluated. For CF projects the com-
mitment of the rural community or 
rural area to be served by the project 
should be evaluated. Borrower’s man-
agement, and its for-profit, non-profit 
or governing board, as applicable, will 
be evaluated to ensure key manage-
ment personnel are adequately trained 
and experienced. 
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(2) Capacity. A borrower’s ability to 
produce sufficient cash to repay the 
guaranteed loan as agreed, including 
the feasibility and likelihood of the 
project and borrower to produce suffi-
cient revenues to service the project’s 
debt obligations over the life of the 
guaranteed loan and, when applicable, 
result in sufficient returns to investors 
to ensure successful repayment of the 
guaranteed loan. The lender shall ad-
dress any economic safeguards of the 
project, including capital expenditure 
budgeting or reserve funds and other 
contingency reserve funds such as 
maintenance reserve funds or debt 
service reserve funds, intended to pro-
tect and safeguard the Agency and 
lender in the event of default. The 
lender must make all efforts to: 

(i) Ensure that the borrower has ade-
quate working capital, operating cap-
ital and reserves for capital expendi-
tures, debt service, and maintenance as 
applicable; and 

(ii) Structure or restructure debt so 
the borrower has adequate debt cov-
erage, documenting as applicable the 
necessity of any debt refinancing. The 
evaluation will be supported by a cash 
flow analysis. 

(3) Capital. The borrower must have 
the resources to adequately capitalize 
the project and demonstrate the ability 
to generate and maintain sufficient 
cash flow for its operations. The extent 
to which project costs are funded by 
the borrower in relation to project 
costs funded by the guaranteed loan or 
other Federal and non-Federal govern-
mental assistance such as grants, tax 
credits, or other loans must be ana-
lyzed. 

(4) Collateral. This criterion refers to 
the security pledged for the guaranteed 
loan. The lender is responsible for ob-
taining and maintaining proper and 
adequate collateral for the guaranteed 
loan. All collateral must secure the en-
tire guaranteed loan. The lender is pro-
hibited from taking separate collateral 
for the guaranteed and unguaranteed 
portions of the guaranteed loan or re-
quiring compensating balances or cer-
tificates of deposit as a means of elimi-
nating the lender’s exposure on the 
unguaranteed portion of the guaran-
teed loan. Collateral can include, but is 
not limited to: General obligation 

bonds; revenue bonds; pledges of taxes 
or assessments; assignments of facility 
revenue and byproduct revenue, as well 
as other assets such as land, ease-
ments, rights-of-way, water rights, 
buildings, machinery, equipment, in-
ventory; accounts receivable, other ac-
counts, contracts, cash, assignments of 
leases and leasehold interests. Intan-
gible assets may serve as collateral, 
provided they do not serve as primary 
collateral. For purposes of determining 
compliance with this requirement, 
leasehold improvements such as build-
ings and other structures on leased 
property are considered tangible assets 
and can serve as primary collateral. It 
is the lender’s responsibility to obtain, 
document, file, record and take all ac-
tions necessary to properly perfect and 
maintain adequate collateral to pro-
tect the interests of the lender and the 
Agency. 

(i) The lender must determine the 
market value of collateral as estab-
lished by an appraisal in accordance 
with § 5001.203. 

(ii) The lender should discount col-
lateral consistent with sound loan-to- 
discounted value practices which must 
be adequate to secure the guaranteed 
loan in accordance with this section. 
To assess collateral adequacy and ap-
propriate levels of discounting, the 
lender should give consideration to the 
type, quality, location, marketability, 
and alternative uses of the collateral 
and the basis for the valuation of the 
collateral, e.g. collateral valued on a 
cost or replacement valuation or mar-
ket or comparable sales valuation may 
require variance of discount factors. 
The lender must provide satisfactory 
justification of the discounts being 
used. 

(5) Conditions. This paragraph (b)(5) 
refers to the general business environ-
ment, including the regulatory envi-
ronment affecting the business or in-
dustry, and status of the borrower’s in-
dustry. Consideration will be given to 
items listed in paragraphs (b)(5)(i) 
through (ix) of this section and when 
applicable the lender should submit 
supporting documentation (e.g., feasi-
bility study, market study, prelimi-
nary architectural or engineering re-
ports, etc.) in accordance with 
§§ 5001.304 through 5001.307: 
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(i) Availability and depth of resource/ 
feedstock market, strength and dura-
tion of purchase agreements and avail-
ability of substitutes; 

(ii) Analysis of current and future 
market potential and off-take agree-
ments, competition, type of project 
(service, product, or commodity based); 

(iii) Energy infrastructure, avail-
ability and dependability, transpor-
tation and other infrastructure, and 
environmental considerations; 

(iv) Technical feasibility including 
demonstrated performance of the tech-
nology and integrated processing 
equipment and systems, developer sys-
tem performance guarantees, or tech-
nology insurance; 

(v) Complexity of construction and 
completion, terms of construction con-
tracts, experience and financial 
strength of the construction contractor 
or engineering, procurement, and con-
struction (EPC) contractor; 

(vi) Contracts and intellectual prop-
erty rights, licenses, permits, and state 
and local regulations; 

(vii) Creditworthiness of any counter-
parties, as applicable; 

(viii) Industry-related public policy 
issues; and 

(ix) Other criteria that the lender or 
Agency deems relevant to the project. 

(6) Content. The credit evaluation 
must be sufficiently detailed to de-
scribe the proposed loan, business and 
project scenario and document that the 
proposed loan is sound. The credit eval-
uation must include: 

(i) A written evaluation of each cred-
it factor listed in paragraphs (b)(1) 
through (5) of this section and any ad-
ditional factors as appropriate; and 

(ii) A written evaluation of the feasi-
bility study, business plan, technical 
report, and engineering and architec-
tural reports, as applicable; and 

(iii) Spreadsheets and analysis of the 
financial statements provided in ac-
cordance with § 5001.303, with appro-
priate ratios and comparisons with in-
dustry standards (such as Dun & Brad-
street or the Risk Management Asso-
ciation). The spreadsheets should en-
able a reviewer to easily scan the data, 
spot trends, and make comparisons. 
Steps taken or proposed to address any 
financial or industry weakness must be 
reasonable and adequately addressed. 

(iv) Financial projections deviating 
from historical financial performance 
must be substantiated and docu-
mented. The borrower’s projections 
should be consistent with their past 
performance. Increases to revenues, 
profit margins or profitability should 
be reasonable and substantiated in the 
analysis. 

(v) Projected operational cash flow 
analysis on a quarterly basis for bor-
rowers with seasonal cyclical cash 
flow. 

(vi) Operational cash flow analysis on 
a quarterly basis from the current fi-
nancial statements through start-up or 
occupancy for projects involving con-
struction when lenders are requesting 
the loan note guarantee prior to com-
pletion of construction The lender and 
borrower are required to provide a con-
struction schedule with their applica-
tion for a loan guarantee prior to con-
struction completion. The projected 
cash flow needs should mirror the quar-
terly construction costs as the project 
is being completed. The cash flow anal-
ysis must indicate whether this cash 
flow is being provided by the guaran-
teed loan, borrower equity, or other 
sources. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70356, Dec. 10, 
2021; 87 FR 7367, Feb. 9, 2022; 89 FR 79717, 
Sept. 30, 2024] 

§ 5001.203 Appraisals. 
Appraisals of collateral are required 

as set forth in this section. The lender 
is responsible for ensuring that ap-
praisal values adequately reflect the 
actual value of the collateral based on 
an arm’s length transaction. Com-
pleted appraisals should be submitted 
when the application is filed. If the ap-
praisal has not been completed when 
the application is filed, the lender 
must submit an estimated appraised 
value. Prior to the issuance of the loan 
note guarantee, the estimated value 
must be supported with an appraisal 
acceptable to the approval official. If 
an appraisal is received containing any 
value attributed to business valuation 
or as a going concern, the business 
valuation or going concern value must 
be deducted from the reconciled mar-
ket value prior to discounting. The 
Agency expects that, for appraisals of 
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existing facilities, the appraiser will 
physically visit the property unless 
prior permission from the Agency is 
obtained. Appraisals are not typically 
required when security consists of ei-
ther a revenue or general obligation 
bond or liens on real estate for WWD 
projects which rely on revenues of the 
facilities for loan repayment. 

(a) Newly-acquired chattel. A bill of 
sale may be submitted to support the 
value of newly-acquired chattel. 

(b) Existing chattel. The lender must 
obtain appraisal(s) for existing chattel 
collateral when its value exceeds 
$250,000 and will be used to meet loan 
to value requirements. 

(c) Real estate. The lender must ob-
tain appraisals for real estate collat-
eral when the value of the collateral 
exceeds $250,000 or the current limita-
tion established under the Financial 
Institutions Reform, Recovery, and En-
forcement Act (FIRREA) Public Law 
101–73, 103 Stat. 183 (1989). Real estate 
and chattels with a value below these 
thresholds must be evaluated in ac-
cordance with the lender’s primary reg-
ulator’s policies relating to appraisals 
and evaluations or, if the lender is not 
regulated, in accordance with normal 
banking practices and generally ac-
cepted methods of determining value. 
For construction projects, the lender 
must obtain the ‘‘As is’’ market value 
and the ‘‘prospective’’ market value as 
of the date of construction completion 
to determine the value of the real es-
tate property. 

(d) Appraisal standards. (1) Each real 
estate appraisal must be conducted by 
an independent qualified appraiser in 
accordance with the USPAP or similar 
Agency approved standard. The ap-
praiser must have the specific quali-
fication, experience, and competency 
to appraise the type of facility being fi-
nanced. All real estate appraisals must 
meet the requirements contained in 
the FIRREA, and the appropriate 
guidelines contained in Standards 1 
and 2 of the USPAP or similar Agency 
approved standard, and, unless ap-
proved by the Agency approval official, 
be performed by a State Certified Gen-
eral Appraiser licensed in the State in 
which the real estate is located. 

(2) Chattel appraisals must be con-
ducted by an independent qualified ap-

praiser and must be based on industry 
recognized standards and reflect the 
age, condition, and remaining useful 
life of the equipment. 

(e) Interagency appraisal and evalua-
tions guidelines. Notwithstanding any 
exemption that may exist for trans-
actions guaranteed by a Federal Gov-
ernment agency, all appraisals ob-
tained by the lender under this part 
must conform to the interagency ap-
praisal and evaluations guidelines es-
tablished by the lender’s primary Fed-
eral or State regulator, if applicable. 

(f) Environmental considerations. When 
the Agency will take a lien on real 
property, the real estate appraisals 
must include consideration of the po-
tential effects from a release of haz-
ardous substances or petroleum prod-
ucts or other environmental hazards on 
the market value of the collateral, as 
determined in accordance with the ap-
propriate ASTM International Real Es-
tate Assessment and Management envi-
ronmental standards. Potential con-
tamination that has been observed on 
the property or identified through re-
search or interviews with individuals 
knowledgeable about the property 
should be immediately reported to the 
Agency. 

(g) Appraisal review report. The lender 
must submit its complete technical re-
view of the appraisal in an appraisal re-
view report prepared in compliance 
with USPAP Standards 3 and 4 to the 
Agency before guaranteed loan closing. 

(1) Appraisals must not be more than 
one year old. However, the Agency may 
request a more recent appraisal in 
order to reflect more current market 
conditions. 

(2) The lender must provide docu-
mentation that, in addition to the 
other requirements of this section per-
taining to appraisers, the appraiser has 
the necessary experience and com-
petency to appraise collateral. 

(h) Appraisal fees. Unless otherwise 
stated in this part, appraisal fees or 
any other associated costs will not be 
paid by the Agency. Appraisal fees are 
eligible loan purposes. The Agency does 
not pay for appraisals required at the 
time of loan application. Appraisals for 
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servicing actions are handled in ac-
cordance with section 5001 subpart F. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79718, Sept. 30, 2024] 

§ 5001.204 Personal, partnership, and 
corporate guarantees. 

The provisions of this section do not 
apply to passive investors. 

(a) Except as provided in paragraph 
(c) of this section, Agency-approved, 
unsecured personal, partnership, and 
corporate guarantees for the full term 
of the guaranteed loan and at least 
equal to the guarantor’s percent inter-
est or membership in the borrower 
times the guaranteed loan amount are 
required from any person or entity 
owning a 20-percent or greater interest 
or membership in the borrower. In the 
event a portion of the borrower’s own-
ership interest stock is sold or trans-
ferred, the Agency reserves the right to 
require personal or corporate guaran-
tees from the new owners of a 20-per-
cent or more interest in the borrower. 

(b) When warranted by an Agency as-
sessment of potential financial risk, 
the Agency may require the following: 

(1) Guarantees to be secured; 
(2) Guarantees from any person or en-

tity owning less than a 20-percent in-
terest or membership in the borrower; 
and 

(3) Guarantees from persons whose 
ownership interest in the borrower is 
held indirectly through intermediate 
or affiliated entities. 

(c) Exceptions to the requirement for 
personal, partnership or corporate 
guarantees may be requested by the 
lender. The lender must document, to 
the Agency’s satisfaction, that collat-
eral, equity, cash flow, and profit-
ability indicate an above-average abil-
ity of the borrower to repay the loan. 
The Agency will evaluate these re-
quests on a case-by-case basis. 

(d) Each guarantor must execute an 
Agency-approved guarantee form in ad-
dition to any guarantee form required 
by the lender. 

(e) Any amounts paid by the Agency 
pursuant to a claim by a guaranteed 
program lender will constitute a Fed-
eral debt owed to the Agency by a 
guarantor of the loan, to the extent of 

the amount of the guarantor’s guar-
antee. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70357, Dec. 10, 2021; 87 FR 7368, Feb. 9, 
2022; 89 FR 79718, Sept. 30, 2024] 

§ 5001.205 General project monitoring 
requirements. 

In complying with the requirements 
of this section, the lender may rely on 
written materials and other reports 
provided by an independent engineer 
and other qualified consultants. 

(a) Design requirements. The lender 
must ensure that all facilities con-
structed with guaranteed loan funds 
are: 

(1) Designed using accepted architec-
tural, engineering, and design prac-
tices, taking into consideration any 
Agency comments when the facility is 
being designed; 

(2) Designed in conformance to appli-
cable Federal, Tribal, State, and local 
codes and requirements; 

(3) Constructed to support operations 
at the level and quality contemplated 
by the borrower using accepted archi-
tectural and engineering practices; and 

(4) Compliant with applicable domes-
tic procurement preference require-
ments including section 70914 of the 
Build America, Buy America Act 
(BABAA) within the Infrastructure In-
vestment and Jobs Act (Pub. L. 117–58). 

(b) Rights-of-ways, easements, and 
property rights. The lender is respon-
sible for ensuring that the borrower 
has: 

(1) Obtained valid, continuous, and 
adequate rights-of-way and easements, 
in compliance with Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (URA) if appli-
cable, needed for the construction, op-
eration, and maintenance of a project; 
and 

(2) Obtained and recorded such re-
leases, consents, or subordinations to 
such property rights from holders of 
outstanding liens or other instruments 
as may be necessary for the construc-
tion, operation, and maintenance of 
the project and to provide the required 
security. 

(c) Permits, agreements, and licenses. It 
is the lender’s responsibility to ensure 
the borrower obtains all permits, 
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agreements, and licenses that are ap-
plicable to the project. 

(d) Insurance. It is the lender’s re-
sponsibility to ensure the borrower ob-
tains and maintains borrower and 
project insurance in substance and 
amount similar to that ordinarily re-
quired by lenders in the industry. 

(e) Construction monitoring require-
ments. The lender, or its designated 
agent, will monitor the progress of con-
struction of the project and undertake 
the reviews and inspections necessary 
to ensure that construction conforms 
to applicable Federal, Tribal, State, 
and local code requirements and that 
construction proceeds in accordance 
with the plans, specifications, and con-
tract documents. 

(1) Construction inspections. The lend-
er must notify the Agency of any 
scheduled field inspections during con-
struction. The Agency may attend any 
field inspections the lender may con-
duct. Any Agency inspection, including 
those with the lender, are for the ben-
efit of the Agency only (and not for the 
benefit of other parties in interest) and 
do not relieve any parties of interest of 
their responsibilities to conduct nec-
essary inspections. On a case-by-case 
basis in the event that the Agency de-
termines that there is additional risk 
to the government, the Agency may re-
quire the use of a qualified, inde-
pendent inspector to inspect construc-
tion to ensure the project is being ade-
quately built to meet the borrower’s 
requirements of the borrower’s ap-
proved project and comply with all ap-
plicable codes and legal requirements. 

(2) Issuance of loan note guarantee 
prior to completion of the project’s con-
struction. Except for projects utilizing 
non-proven technologies, the lender 
may request that the loan note guar-
antee be issued prior to completion of a 
project’s construction. The lender’s re-
quest will be considered by the Agency, 
who may require credit risk mitiga-
tion. An additional fee for issuance of 
the loan note guarantee prior to com-
pletion of the project’s construction 
will be assessed in accordance with 
§ 5001.454(c) in subpart E. The lender 
must verify and include evidence of the 
following in its request: 

(i) The promissory note specifying 
the full term of the note and con-

taining the terms and conditions of 
each draw period; 

(ii) The borrower and lender have en-
tered into a contract with an inde-
pendent disbursement and monitoring 
firm with a construction monitoring 
plan acceptable to and approved by the 
Agency or, the lender documents that 
they have the capacity and experience 
to disburse funds and provides a moni-
toring plan acceptable to the Agency; 

(iii) The borrower and lender have 
agreed to a detailed timetable for the 
project with a corresponding budget of 
costs setting forth the parties respon-
sible for payment. The timetable and 
budget will be confirmed as adequate 
for the planned development by a 
qualified independent consultant (e.g., 
the project architect or engineer) with 
demonstrated experience relating to 
the project’s industry. The lender must 
provide evidence that there is suffi-
cient cash flow to complete the project 
construction, including contingencies 
for cost overruns, plus working capital 
during the business start-up period; 

(iv) The borrower has entered into a 
firm, fixed-price construction contract 
with an independent general contractor 
with costs outlined in detail and terms 
specifying change order approvals, the 
agreed retainage percentage, and the 
disbursement schedule. In all cases, 
borrower equity must be injected prior 
to any guaranteed loan funds; 

(v) Evidence the lender has properly 
vetted the financial feasibility and 
past performance of the contractor to 
show they are able to complete the 
project or that the lender has miti-
gated risk in the event the project is 
never completed, such as requiring a 
100-percent performance/payment bond 
on the borrower’s contractor to be 
maintained until the contractor is re-
leased from its obligation. The bonding 
agent must be listed on Treasury Cir-
cular 570; 

(vi) Evidence, which the Agency at 
its sole discretion determines is satis-
factory, that the lender has completed 
the due diligence necessary to confirm 
that the contractor is able to complete 
the project based on information in-
cluding but not limited to the financial 
statements and past performance of 
the contractor; 
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(vii) When applicable, the borrower 
has entered into a contract with an 
independent technology development 
firm guaranteeing completion of the 
project with the necessary technology 
to successfully run the project and sys-
tem performance for projects that uti-
lize integrated processing equipment 
and systems, such as biorefineries, 
RESs, and chemical manufacturing 
plants. The credit underwriting of the 
independent technology development 
firm must be satisfactory to and ap-
proved by the Agency. This is not lim-
ited only to renewable energy projects, 
but may include energy efficiency, re-
newable chemical, and biobased manu-
facturing projects. The intent of the 
provision is to ensure that all tech-
nology proposed for the project can be 
successfully integrated together to en-
sure successful installation and per-
formance of the system. The respective 
technology providers usually guarantee 
their specific technology with quality 
parameters of input such that the end- 
product is what is proposed in both 
quality and yield. An engineering, pro-
curement, construction (EPC) provider 
is responsible for the construction and 
assembly of the plant or facility. They 
adopt the quality limits and guarantee 
that the integrated facility that is 
built will perform according to speci-
fications such that the input and oper-
ational bounds are met. The provision 
is likely applicable to the following 
types of projects: 

(A) Anaerobic digester. An anaerobic 
digester project which uses a biological 
process that requires specific condi-
tions and environment to be able to 
produce the product of biogas that can 
be refined to renewable natural gas 
(RNG). In some simpler cases the gas 
will be used for heat or electricity, but 
in other more involved cases, it will be 
cleaned and refined to make RNG that 
is marketable, and quality assessed to 
enter an interconnect pipeline. These 
types of projects should be approved 
and verified by an independent tech-
nology firm, for integrated perform-
ance integrity and operability as well 
as yield integrity. 

(B) Landfill biogas. Like anaerobic di-
gesters projects, a landfill biogas 
project will have multiple steps and 
processes such as collection, clean-up, 

flaring and refinement to a fuel or the 
gas can be used to produce electricity. 
These types of projects should be ap-
proved and verified by an independent 
technology firm for integrated per-
formance integrity and operability, as 
well as yield integrity. 

(C) Biofuel, biomass, ethanol, biodiesel. 
A biofuel, ethanol, biomass, or bio-
diesel system will have multiple steps 
in which it must operate in line with 
the design proposed that has been from 
demonstration campaigns. It is para-
mount that an independent technology 
firm verify and guarantee the oper-
ation and performance of these inte-
grated systems as they will have mul-
tiple processes which need to work in 
concert for the project to be successful. 
These types of projects should be ap-
proved and verified by an independent 
technology firm for integrated per-
formance integrity and yield. 

(D) Solar thermal. Solar thermal sys-
tems must have multiple processes in 
order to provide the end product of 
power, hot water, or heat. Due to their 
potential complexity, these systems 
should be approved and verified by an 
independent technology firm for per-
formance integrity and operability. 

(E) Hydrogen. These types of projects 
should be approved and verified by an 
independent technology firm for inte-
grated performance integrity. 

(F) Geothermal. Depending on system 
complexity and if it has multiple proc-
esses, the project should be fortified 
with a guarantee that the system will 
operate definitively. 

(G) Renewable chemical. A project uti-
lizing a series of chemical processes 
and reactions to produce a polymer 
that can be sold to make biodegradable 
plastics. An example of a BBP project 
utilizing gasification technology to 
produce a biochar or soil amendment 
as an end-user product. 

(viii) Evidence, in form and sub-
stance satisfactory to the Agency, that 
there is sufficient contingency funding 
in place to handle unforeseen cost over-
runs without seeking additional guar-
anteed assistance. 

(f) Reporting during construction. Re-
gardless of when the loan note guar-
antee is issued, all lenders must report 
any problems in project development 
to the Agency within 15 calendar days 
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of identifying the problem. If the loan 
note guarantee has been issued prior to 
construction or completion of the 
project, the lender must provide 
monthly construction reports that con-
tain: 

(1) Certifications for each draw re-
quest as follows: 

(i) Certification by the independent 
engineer or qualified consultant to the 
lender that the work referred to in the 
draw has been successfully completed; 
and; 

(ii) Certification by the borrower and 
independent engineer or qualified con-
sultant that the guaranteed loan funds 
of the prior draw have been applied to 
eligible project costs in accordance 
with the draw request and that the 
contractors have delivered mechanics 
lien waivers in connection with such 
draw; 

(2) List of invoices; 
(3) Details regarding the borrower’s 

equity, other funds, and guaranteed 
loan funds disbursed to date; 

(4) Status of construction; and 
(5) Inspection reports; and 
(6) Concerns, potential problems, cost 

overruns, etc. 
(g) Use of guaranteed loan funds. The 

lender must ensure that: 
(1) All borrower funds are utilized 

prior to guaranteed loan funds; 
(2) Guaranteed loan funds are only 

used for eligible project costs in ac-
cordance with the purposes approved 
by the Agency in the conditional com-
mitment and in accordance with the 
plans, specifications, and contract doc-
uments; and 

(3) The project will be completed 
within the approved budget. 

(h) Project completion. Once construc-
tion of the project is completed, the 
lender must obtain and have on file all 
mechanics lien waivers or releases 
from all contractors and materialmen. 
The lender will provide to the Agency: 

(1) A copy of the notice of completion 
or similar document issued by the rel-
evant jurisdiction; 

(2) Certification that all funds were 
used for authorized purposes; and 

(3) A written certification that the 
project will be used for its intended 
purpose and will meet the borrower’s 
needs and guaranteed loan purposes in 

accordance with the application ap-
proved by the Agency. 

(4) RES or EEI projects and projects 
that utilize integrated processing sys-
tems and equipment, such as biorefin-
eries, renewable energy systems, and 
chemical manufacturing facilities, un-
less utilizing the provisions of para-
graph (e)(2) of this section, must be 
constructed, installed, and operated as 
described in the technical report or on 
the vendor certification prior to dis-
bursement of guaranteed loan funds. 
For RES, the system must be operating 
at the steady state operating level de-
scribed in the technical report or on 
the vendor certification for a period of 
not less than 30 calendar days, unless 
this requirement is modified by the 
Agency, prior to disbursement of funds. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70357, Dec. 10, 
2021; 89 FR 79718, Sept. 30, 2024] 

§ 5001.206 Compliance with USDA De-
partmental Regulations, Policies, 
and other Federal laws. 

(a) Departmental regulations. All 
projects receiving a loan guarantee 
under this part are subject to the pro-
visions of USDA’s Departmental Regu-
lations, as applicable. 

(b) Other Federal laws. Lenders and 
borrowers must comply with other ap-
plicable Federal laws including, but 
not limited to the following: 

(1) Equal Employment Opportunity. 
(2) Americans with Disabilities Act. 
(3) Equal Credit Opportunity Act. 
(4) Fair Housing Act. 
(5) Uniform Relocation Assistance 

and Real Property Acquisition Policies 
Act of 1970 (URA). 

(6) Section 70914 of the Build Amer-
ica, Buy America Act (BABAA) within 
the Infrastructure Investment and Jobs 
Act (Pub. L. 117–58). 

(7) 31 U.S.C. 3354 Do Not Pay Initia-
tive. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79719, Sept. 30, 2024] 

§ 5001.207 Environmental responsibil-
ities. 

Actions taken under this part must 
comply with 7 CFR part 1970. The 
Agency is responsible for ensuring that 
the requirements of the National Envi-
ronmental Policy Act of 1969 (under 40 
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CFR part 1500) and related compliance 
actions, such as Section 106 of the Na-
tional Historic Preservation Act (under 
36 CFR part 800) and section 7 of the 
Endangered Species Act, are met. The 
Agency will complete the appropriate 
level of environmental review in ac-
cordance with 7 CFR part 1970, ‘‘Envi-
ronmental Policies and Procedures.’’ 

(a) Borrower and lender responsibilities. 
Both the borrower and lender must 
take into consideration the potential 
environmental impacts of the project 
at the earliest planning stages. The 
Agency recommends that the lender 
contact the Agency to determine envi-
ronmental requirements as soon as 
practicable after deciding to apply for 
a guarantee under this part. 

(1) The lender is responsible for be-
coming familiar and ensuring compli-
ance with Federal environmental re-
quirements. The lender must alert the 
Agency to any environmental issues re-
lated to a project or items that may re-
quire extensive environmental review. 
Proposals that minimize the potential 
of any project to adversely impact the 
environment must be developed and 
provided upon request by the Agency. 

(2) The lender must ensure that the 
borrower has— 

(i) Provided the necessary environ-
mental information to enable the 
Agency to undertake its environmental 
review process in accordance with 7 
CFR part 1970, including the provision 
of all required Federal, State, and local 
permits; 

(ii) Not taken any actions or incurred 
any obligations with respect to the 
project that would either limit the 
range of alternatives to be considered 
during the Agency’s environmental re-
view process or which would have an 
adverse impact on the environment, 
such as the initiation of construction. 
Taking any such actions or incurring 
any such obligations could result in 
project ineligibility; and 

(iii) Complied with any environ-
mental mitigation measures required 
by the Agency. 

(b) Environmental reviews. The Agency 
must complete all required environ-
mental reviews, identifying and ad-
dressing, as appropriate, disproportion-
ately high and adverse human health 
or environmental effects on minority 

populations and low-income popu-
lations, in accordance with 7 CFR part 
1970. 

(1) The Agency may schedule a site 
visit if the Agency determines one is 
necessary in order to determine the 
scope of the environmental review. 

(2) The lender must assist in the col-
lection of additional data when the 
Agency needs such data to complete its 
environmental review of the project 
and mitigation of environmental 
issues. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79720, Sept. 30, 2024] 

§ 5001.208 Conflicts of interest. 
The lender must report all conflicts 

of interests, in writing, to the Agency. 

§§ 5001.209–5001.300 [Reserved] 

Subpart D—Guarantee 
Application Provisions 

§ 5001.301 Beginning the application 
process. 

(a) The lender must file applications 
and related documents through their 
Agency contact. 

(b) The lender may complete either a 
request for preliminary eligibility re-
view in accordance with § 5001.302 or a 
full application in accordance with 
§§ 5001.303 through 5001.307, as applica-
ble, to begin the process for obtaining 
a guaranteed loan. The Agency encour-
ages, but does not require, lenders to 
file requests for preliminary eligibility 
reviews in order to obtain Agency com-
ments before submitting a full applica-
tion. 

[89 FR 79720, Sept. 30, 2024] 

§ 5001.302 Preliminary eligibility re-
view. 

(a) Contents. Except as otherwise in-
dicated, each request for a preliminary 
eligibility review must contain the ma-
terial identified in paragraphs (a)(1) 
through (3) of this section. This infor-
mation may be submitted in a nar-
rative format or utilizing the lender’s 
preliminary lender’s analysis or pre-
liminary credit memo. 

(1) Regardless of format, the lenders 
must provide the following informa-
tion: 
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(i) Name of the proposed borrower 
and co-borrower(s) as applicable, orga-
nization type, address, contact person, 
email address, and telephone number; 

(ii) Name of the proposed lender, ad-
dress, telephone number, contact per-
son, email address; 

(iii) Amount of the guaranteed loan 
request; and if known, the percentage 
of guarantee requested; the proposed 
rates and terms of the guaranteed loan; 
and the source(s) of other funding; 

(iv) If known, a description of collat-
eral to be offered with estimated 
value(s), identity of guarantors, and 
the amount and source of equity, other 
capital, and matching funds to be con-
tributed to the project; and 

(v) A brief description of the project, 
its location, products or services pro-
vided, service area, and, as applicable, 
availability of raw materials and sup-
plies. 

(2) Sufficient information and docu-
mentation to enable the Agency to as-
sess borrower, lender, and project eligi-
bility, including summaries or spread-
sheets of financial statements or au-
dits, relationships and identity of any 
affiliates; and copies of organizational 
documents, organizational charts, and 
existing debt instruments. 

(3) For REAP projects: 
(i) Borrower information as outlined 

in § 5001.307(a) and (b), and project in-
formation as outlined in § 5001.307(c). 

(ii) For REAP RES projects where a 
residence is located at or is closely as-
sociated with and shares an energy me-
tering devise with a rural small busi-
ness or agricultural operation, dem-
onstration that 50 percent or greater of 
the energy to be generated by the RES 
will benefit the rural small business or 
agricultural operation. 

(b) Assessment. Based on the informa-
tion submitted for the preliminary eli-
gibility review, the Agency will make 
an informal assessment of the types of 
guarantee funding applicable to the re-
quest, and the eligibility of the bor-
rower, project, and lender. The Agency 
will provide written informal com-
ments. The assessment may change 
based on subsequently submitted infor-
mation, is solely advisory in nature, 
does not obligate the Agency to ap-
prove a guarantee request, and is not 

considered a favorable or adverse deci-
sion by the Agency. 

§ 5001.303 Applications for loan guar-
antee. 

The Agency will accept applications 
on a continuous basis. For each loan 
guarantee request, the lender must 
submit to the Agency a complete appli-
cation that is in conformance with this 
section, and §§ 5001.304 through 5001.307, 
as applicable. 

(a) Complete applications. Lenders 
must submit complete applications in 
order to be considered for loan guaran-
tees. Lenders are encouraged to submit 
a complete application in a single 
package; however, the Agency may ac-
cept the environmental information re-
quired by the Agency and initiate and 
complete its environmental reviews in 
advance of receiving a complete appli-
cation. If an application is incomplete, 
the Agency will notify the lender in 
writing of the items necessary to ad-
dress the incomplete application. Upon 
receipt of a complete application, the 
Agency will complete its evaluation. 

(b) Content. Lenders must provide an 
analysis of the scope of the project in 
relation to the borrower’s overall oper-
ations. The application and lender’s 
analysis should be supported by ade-
quate documentation as applicable to 
the project and as listed in paragraph 
(c) of this section. The Agency reserves 
the right to request additional docu-
mentation to support the funding re-
quest. All complete applications must 
contain at a minimum: 

(1) Agency-approved application form 
or system that includes all items noted 
in this section; 

(2) Credit evaluation (conforming to 
§ 5001.202). 

(3) Environmental information re-
quired by the Agency to conduct its en-
vironmental reviews (as specified in 
§ 5001.207(a)(2)(i)). 

(4) Required financial statements in-
cluding: 

(i) Current Agency-acceptable bal-
ance sheet and year-to-date income 
statements of the borrower, and any 
guarantor(s) dated within 90 days of 
submission of the complete applica-
tion; 

(ii) Agency-acceptable historical bal-
ance sheet, income statements, and 
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cash flow statements of the borrower 
for the lesser of the last three fiscal 
years or all years of operation; and 

(iii) Projected balance sheets, income 
statements, and cash flow statements 
or a financial model starting from the 
current financial statements through a 
minimum of two years of the project 
performing at full operational capacity 
or stable operations. Based on the type 
of project or at the discretion of the 
Agency, financial projections or mod-
els may be required from current finan-
cial statements up to the end of the 
term of the guaranteed loan. Financial 
projections must be supported by a list 
of assumptions showing the basis for 
the projections. Projected financial 
statements must include a pro forma 
balance sheet projected for guaranteed 
loan closing. 

(iv) The Agency may request addi-
tional financial statements, financial 
models, cash flow information, updated 
financial statements, and other related 
financial information to determine the 
financial feasibility of a project and 
evaluate the credit underwriting of 
borrower, its affiliates, and any guar-
antors. 

(5) Identify whether or not the bor-
rower has a known relationship or as-
sociation with an Agency employee. If 
there is a known relationship, identify 
each Agency employee with whom the 
borrower has a known relationship. 

(6) At the time of the loan applica-
tion, the lender must submit its loan 
classification and credit risk rating 
classification scale. 

(c) Provisional content. The following 
items may also be required based on 
the type of project being financed or if 
deficiencies exist in the credit evalua-
tion and more information is needed to 
adequately determine risk: 

(1) For all applications of $600,000 or 
greater, a draft loan agreement for the 
guaranteed loan. 

(2) Appraisals in accordance with 
§ 5001.203. 

(3) Current credit reports or the 
equivalent on the borrower, any pay-
ment guarantors and any person or en-
tity owning greater than a 20 percent 
or more interest in the borrower or 
controls the borrower, except for pas-
sive investors and those corporations 
listed on a major stock exchange. A 

credit report or its equivalent are not 
required for elected and appointed offi-
cials when the borrower is a public 
body, or Indian Tribe, or for members 
of a non-profit organization. Credit re-
ports must be submitted to the Agency 
for all applications for guaranteed 
loans in the amount of $200,000 or more. 
For lenders that are submitting small-
er requests, the lender must keep the 
credit report on file with the lender’s 
application. 

(4) Feasibility study: If the Agency is 
unable to determine a basis for success-
ful repayment of a guaranteed loan 
based on the documentation and anal-
ysis of the five feasibility study compo-
nents provided in the lender’s analysis, 
borrower’s business plan, or other 
project information, or if the proposed 
project will have significant impacts 
on existing operations, the Agency 
may require an independent feasibility 
study. The elements of an acceptable 
feasibility study may vary by project 
scope and should be prepared by a 
qualified, independent third party 
using applicable elements of the 
project, including but not limited to 
those outlined in appendix A to subpart 
D of this part. 

(5) Intergovernmental consultation 
comments in accordance with 2 CFR 
part 415, subpart C, or successor regula-
tion, unless exemptions have been 
granted by the State’s single point of 
contact. 

(6) Engineering documentation. 
(7) Architectural reports. 
(8) Energy audits or energy assess-

ments in accordance with § 5001.107. 
(9) Energy efficient equipment and 

systems data in accordance with 
§ 5001.108. 

(10) Business plan: Unless the infor-
mation is contained in the feasibility 
study or in the credit evaluation, a 
business plan should be submitted to 
show how the project will operate and 
remain viable. This requirement may 
be omitted when guaranteed loan funds 
are used exclusively for debt refi-
nancing. 

(11) If the application is for five or 
more residential units, including nurs-
ing homes and assisted-living centers, 
an Affirmative Fair Housing Marketing 
Plan that is in conformance with 7 
CFR 1901.203(c)(3). 
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(12) If the application is for financing 
of health care facilities, a certificate of 
need, if required by Federal or State 
law. 

(13) Department of Labor form as 
noted in § 5001.306(a)(1). 

(14) Pro-forma balance sheet for clos-
ing as noted in § 5001.306(a)(2). 

(15) Securities and Exchange Com-
mission (SEC) Form 10–K, ‘‘Annual Re-
port Pursuant to Section 13 or 15(d) of 
the Securities Exchange Act of 1934,’’ 
as noted in § 5001.306(a)(4). 

(16) Technical reports in accordance 
with § 5001.307(e). 

(17) Certification regarding credit 
elsewhere in accordance with 
§ 5001.126(b)(3) and (c)(2). 

(18) Certification of significant com-
munity support in accordance with 
§ 5001.126(b)(4) and (c)(3). 

(19) Copies of organizational docu-
ments if not already provided with a 
preliminary eligibility review in ac-
cordance with § 5001.302. 

(d) Application modification. Once a 
complete application is accepted by the 
Agency and prior to Agency award of a 
loan note guarantee, any modification 
to the application will be treated as a 
new application and the Agency will 
process the information accordingly. 
The submission date of record for a 
modified application is the date the 
Agency receives the modified applica-
tion information. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70357, Dec. 10, 
2021; 89 FR 79720, Sept. 30, 2024] 

§ 5001.304 Specific application require-
ments for CF projects. 

In addition to the requirements spec-
ified in § 5001.303 as applicable, a lender 
seeking a loan guarantee for a CF 
project must submit a financial feasi-
bility report prepared by a qualified 
firm or individual acceptable to the 
Agency. All projects financed under 
this section must meet the financial 
feasibility requirements of this section 
and must be based on projected taxes, 
assessments, revenues, fees, or other 
sources of revenues in an amount suffi-
cient to provide for project operation 
and maintenance, debt payments, and 
compliance with lender reserve re-
quirements, when applicable. Other 
sources of revenue or existence of pay-

ment guarantors are particularly im-
portant in considering the feasibility of 
eligible recreation projects. The finan-
cial feasibility report must take into 
consideration any interest rate adjust-
ment that may be instituted under the 
terms of the promissory note. Finan-
cial projections for projects that are 
assisted living facilities, skilled nurs-
ing facilities, or similar types of eligi-
ble residential facilities must be based 
on no more than 90 percent occupancy. 
Utility projects dependent on user fees 
for debt repayment shall base their in-
come and expense forecast on user esti-
mates supported by either a State stat-
ute or local ordinance requiring man-
datory hookup or signed and enforce-
able user agreements. If the primary 
use of the essential community facility 
is by a business and the success or fail-
ure of the facility is dependent on that 
business, then the economic viability 
of that business must also be assessed. 
For projects that include the purchase 
and installation of RES that meet the 
eligibility requirements of 
§ 5001.103(a)(8), a technical report on the 
RES as outlined in § 5001.307(e)(1) and 
(2), as applicable, will be included with 
the applicable financial feasibility re-
port. The type of financial feasibility 
report required will depend upon the 
size of the guaranteed loan, the collat-
eral securing the guaranteed loan, and 
the financial history of the borrower. 
The two types of financial feasibility 
report and when they are required are 
described in paragraphs (a) and (b) of 
this section. 

(a) Financial feasibility analysis. The 
financial feasibility analysis will be 
prepared by a qualified firm or indi-
vidual who may be the lender. Finan-
cial feasibility analysis requirements 
are outlined in appendix B to subpart D 
of this part. The lender’s credit evalua-
tion may serve as the financial feasi-
bility analysis provided it includes the 
items outlined in appendix B to sub-
part D of this part. A financial feasi-
bility analysis will be required if any of 
the following circumstances exist: 

(1) Guaranteed loans of $25 million or 
less to existing community facilities; 

(2) Guaranteed loans secured by a 
general obligation bond, or other tax 
supported income sufficient to pay the 
debt service for the life of the loan; or 
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(3) Borrowers with audited financial 
statements, if the last three years indi-
cate the ability to pay all existing and 
new debt service. 

(4) The Agency may require a feasi-
bility study when the lender’s analysis, 
borrower’s business plan, or project in-
formation is not sufficient to deter-
mine the technical feasibility, market 
feasibility, or economic viability of the 
project. 

(i) For guaranteed loans greater than 
$1,000,000.00 to a new entity or an enti-
ty conducting a new activity, a feasi-
bility study prepared by an inde-
pendent qualified consultant accept-
able to the Agency is required. The 
scope of the feasibility study will be 
determined by the Agency and is de-
pendent on the complexity of the 
project and the borrower. 

(ii) For loans of $1,000,000.00 or less to 
new and existing entities, the Agency 
may require a feasibility study when 
the lender’s analysis or other borrower 
information is not sufficient to deter-
mine the technical feasibility or eco-
nomic viability of the project, or if the 
project will significantly affect the op-
erations of a borrower who is an exist-
ing entity and its historic cash flow. 

(b) Financial feasibility study with ex-
amination opinion. The report must be 
prepared in accordance with the stand-
ards of attestation of the American In-
stitute of Certified Public Account-
ants, and the preparer must have the 
requisite professional liability insur-
ance in place. A financial feasibility 
study with examination opinion will be 
required for all guaranteed loans that 
do not meet the requirements for a fi-
nancial feasibility analysis outlined in 
paragraph (a) of this section. The fi-
nancial feasibility study with examina-
tion opinion will typically include the 
items outlined in appendix B to sub-
part D of this part. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70357, Dec. 10, 2021; 89 FR 79720, Sept. 30, 
2024] 

§ 5001.305 Specific application require-
ments for WWD projects. 

In addition to the requirements spec-
ified in § 5001.303, a lender seeking a 
loan guarantee for a WWD project must 
submit the documents specified in 

paragraphs (a) through (c) of this sec-
tion. 

(a) Engineering documentation. (1) En-
gineering documentation must meet 
the level of detail the lender would 
typically require for a standard com-
mercial loan, and include, at a min-
imum, a description of the proposed 
project, a cost estimate, the number of 
residential and non-residential connec-
tions, and the population served. The 
lender may request assistance to clar-
ify the Agency’s requirements and reg-
ulations; however, the Agency does not 
provide technical oversight or rec-
ommendations as to the technical fea-
sibility of the project. 

(2) The lender must ensure that the 
project is designed utilizing accepted 
architectural and engineering practices 
and conforms to applicable Federal re-
quirements (e.g., the seismic require-
ments of Executive Order 12699 (55 FR 
835, 3 CFR, 1990 Comp., p. 269), the de-
barment requirements of 2 CFR part 
180 as supplemented by 2 CFR part 417, 
American Iron and Steel (Section 746 of 
Title VII of the Consolidated Appro-
priations Act of 2017), and the Copeland 
Anti-Kickback Act (18 U.S.C. 874)); 
State, local and Tribal codes and re-
quirements; and facility plans or plans 
and specifications reviewed and ap-
proved by the applicable State, local 
and/or Tribal regulatory agency. The 
lender must also ensure that the 
planned project will be completed with-
in the available funds and once com-
pleted, will be suitable for the bor-
rower’s needs. Upon completion of the 
project, the lender must certify that 
all applicable Federal requirements 
were met. 

(b) Feasibility considerations. All 
projects financed under this part must 
be based on projected taxes, assess-
ments, revenues, fees, or other sources 
of revenues in an amount sufficient to 
provide for project operation and main-
tenance, any reserves required by the 
lender, and debt payment. The lender’s 
financial credit analysis must take 
into consideration any interest rate ad-
justment that may be instituted under 
the terms of the loan note guarantee. 

(c) Credit analysis requirements. In ad-
dition to the requirements of § 5001.202, 
if the majority user of the system is a 
business and the financial success of 
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the system is dependent on that busi-
ness, then the economic viability of 
that business must be assessed. 

(d) Domestic procurement preference. (1) 
American Iron and Steel (AIS). Guaran-
teed loans must comply with AIS re-
quirements. Lenders and borrowers are 
responsible for meeting the AIS re-
quirements of Section 746 of Title VII 
of the Consolidated Appropriations Act 
of 2017 and the continuing resolutions 
adopted thereafter. 

(2) Build America, Buy America Act 
(BABAA). BABAA was enacted as part 
of the Infrastructure and Jobs Act 
(Pub. L. 117–58) on November 15, 2021 
and became effective on May 14, 2022. 
Under Section 70914(a) of BABAA, 
‘‘none of the funds made available for a 
Federal financial assistance program 
for infrastructure may be obligated for 
a project unless all of the iron, steel, 
manufactured products, and construc-
tion materials used in the project are 
produced in the United States.’’ Addi-
tional information may be found on the 
Agency’s Build America, Buy America 
website at https://www.rd.usda.gov/build- 
america-buy-america. 

(3) Compliance. Owners are ultimately 
responsible for compliance with the do-
mestic procurement preference require-
ments and should consult with the 
Agency early in project development. 
Compliance must be certified to prior 
to the issuance of the loan note guar-
antee. The lender must include any do-
mestic preference language, provided 
by the Agency, in the loan agreement 
and other appropriate loan documents. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79720, Sept. 30, 2024] 

§ 5001.306 Specific application require-
ments for B&I projects. 

In addition to the requirements spec-
ified in § 5001.303, as applicable, a lender 
requesting a B&I loan guarantee must 
submit the information specified in 
paragraph (a) of this section if the 
guaranteed loan amount is more than 
$600,000, or in (b) of this section if the 
guaranteed loan amount is $600,000 or 
less. 

(a) Applications requesting a guaran-
teed loan in an amount greater than 
$600,000. (1) The Agency is required to 
submit project information to the 
United States Department of Labor for 

their concurrence if the proposed guar-
anteed loan is in excess of $1,000,000.00 
and will increase direct employment by 
more than 50 employees. The lender 
must provide sufficient project and de-
mographic information to the Agency 
for completion of a Department of 
Labor review. 

(2) A pro forma balance sheet pro-
jected for loan closing. 

(3) The Agency may require a feasi-
bility study when the lender’s analysis, 
borrower’s business plan, or project in-
formation is not sufficient to deter-
mine the technical feasibility, market 
feasibility, or economic viability of the 
project. 

(i) For guaranteed loans greater than 
$1,000,000.00 to a new business, a feasi-
bility study prepared by an inde-
pendent qualified consultant accept-
able to the Agency is required. The 
scope of the feasibility study will be 
determined by the Agency and is de-
pendent on the complexity of the 
project and the borrower. 

(ii) For loans of $1,000,000.00 or less to 
new and existing businesses, the Agen-
cy may require a feasibility study 
when the lender’s analysis or other 
borrower information is not sufficient 
to determine the technical feasibility 
or economic viability of the project, or 
if the project will significantly affect 
the operations of a borrower who is an 
existing business and its historic cash 
flow. 

(iii) A technical report is required for 
RES identified in § 5001.307(e) and for 
projects utilizing other integrated 
processing equipment and systems. The 
contents of the technical report must 
be consistent with the requirements of 
§ 5001.307(e)(1) and must provide suffi-
cient detail to enable the Agency to de-
termine technical merit. The report 
can be provided in the technical feasi-
bility section of a feasibility study or 
in a separate technical report. 

(4) For companies listed on a major 
stock exchange or subject to the Secu-
rities and Exchange Commission (SEC) 
regulations, a copy of their most re-
cent SEC Form 10–K, ‘‘Annual Report 
Pursuant to section 13 or 15(d) of the 
Securities Exchange Act of 1934.’’ 

(5) Current financial statements of 
affiliates. 
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(b) Applications requesting a guaran-
teed loan in an amount of $600,000 or less. 
Guaranteed loan applications may be 
processed under this paragraph (b) if 
the amount of the guaranteed loan 
does not exceed $600,000, provided the 
Agency determines that the lender’s 
analysis, borrower’s business plan, or 
other project or borrower information 
submitted by the lender is sufficient to 
determine the technical feasibility, 
market feasibility, and economic via-
bility of the project. If any of the items 
in paragraphs (a)(1) through (4) of this 
section apply, the lender must collect 
the information and maintain it in 
their file. A lender may need to resub-
mit or modify an application if the ap-
plication does not contain sufficient 
information for the Agency to make an 
informed loan approval decision. 

(1) Lenders submitting applications 
under this paragraph (b) must include 
the following information: 

(i) Narrative description of the 
project including the history of the 
borrower and adequacy of cash flow 
and borrower equity; 

(ii) Required financial statements in-
cluding a current Agency-acceptable 
balance sheet and year-to-date income 
statements; 

(iii) Security available for the guar-
anteed loan including collateral and 
payment guarantees; 

(iv) Strengths and weaknesses of the 
guaranteed loan and the Lender’s need 
for the loan guarantee to mitigate spe-
cific risks. 

(2) The lender may elect to not sub-
mit the following application docu-
mentation to the Agency, but must 
have the information available in its 
file for review: 

(i) Narrative description of manage-
ment capabilities and corporate struc-
ture of the borrower; 

(ii) Environmental information for 
the project and any environmental re-
views; 

(iii) Agency-acceptable historical 
balance sheets and income statements 
of the borrower and its affiliates; 

(iv) Financial statements of any per-
sonal, partnership, or corporate guar-
antors. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79721, Sept. 30, 2024] 

§ 5001.307 Specific application require-
ments for REAP projects. 

In addition to the requirements spec-
ified in § 5001.303, a lender seeking a 
loan guarantee for a REAP project 
must submit the information identified 
below based on total project costs. 

(a) Borrower eligibility information. (1) 
Eligible borrowers must meet the defi-
nition of agricultural producer or rural 
small business as defined in § 5001.3. Ag-
ricultural producers seeking funding 
for a RES or EEI project may apply as 
either a rural small business or as an 
agricultural producer, provided they 
meet the applicable eligibility require-
ments. Agricultural producers seeking 
funding for an EEE project must be eli-
gible and apply as an agricultural pro-
ducer. 

(2) The borrower must provide the 
primary NAICS code applicable to the 
borrower’s business concern and certify 
on the Agency approved application 
form or system that it meets the defi-
nition of agricultural producer or rural 
small business. The Agency reserves 
the right to request supporting docu-
mentation to verify borrower eligi-
bility. 

(b) Borrower description. Describe the 
ownership of the borrower, including 
the information specified in paragraphs 
(b)(1) through (3) of this section, as ap-
plicable. Include a description of the 
borrower’s existing farm, ranch, or 
business operation, including how long 
the borrower has been in operation. 
Rural small businesses and agriculture 
operations owned by Tribes should pro-
vide documentation to adequately 
show the separation of the applicant 
and the Tribal government. 

(1) Describe how the borrower meets 
the ownership and control require-
ments as identified in § 5001.126(e)(2). 

(2) For each entity(ies) the borrower 
controls or entity(ies) it is controlled 
by, provide a list of the individual own-
ers with their contact information. De-
scribe the relationship between the 
borrower and the other entity(ies), in-
cluding percentage of ownership and 
control, management, passive investor 
ownership, and any products ex-
changed. Organizational charts to dem-
onstrate the structure of the borrower 
should be submitted when available. 



1124 

7 CFR Ch. L (1–1–25 Edition) § 5001.307 

(3) Identify the ethnicity, race, and 
gender of the borrower. Identify if the 
borrower is a veteran. This information 
is optional and is not required for a 
complete application but may be used 
by the Agency to award priority 
points. 

(c) Project information. Provide infor-
mation concerning the project as a 
whole and its relationship to the bor-
rower’s operations, including: 

(1) Identification as to whether the 
project is an RES, EEI, or EEE project. 
Include a description and the location 
of the project; 

(2) Description of how the project 
will have a positive effect on resource 
conservation, public health, and the 
environment; 

(3) Identification of the amount of 
funds and the source(s) of funds the 
borrower is proposing to use for the 
project. Provide written commitments 
for funds at the time the application is 
submitted to receive points under this 
scoring criterion. 

(i) For project funding provided by 
the borrower, documentation may in-
clude bank statements that dem-
onstrates availability of funds. 

(ii) For project funding that comes 
from a third party, a commitment let-
ter signed by an authorized official of 
the third party. The letter must be spe-
cific to the project and must identify 
the dollar amount of any loan or other 
funding and any applicable rates and 
terms. If the third-party commitment 
is for a loan, the commitment must be 
firm; a letter-of-intent or pre-qualifica-
tion letter subject to underwriting re-
quirements or contingencies is not ac-
ceptable. 

(d) Feasibility study. For RES projects 
only, when deemed necessary by the 
lender or Agency, an analysis con-
ducted in conformance with the defini-
tion of feasibility study found in 
§ 5001.3 and with applicable content in 
appendix A to subpart D of this part. 

(e) Technical report. All eligible 
projects must have technical merit and 
provide information as identified in 
§ 5001.106(e), § 5001.107, or § 5001.108 and 
(e)(1) through (3) of this section. 

(1) Level of detail. Information pro-
vided must be in sufficient detail to en-
able the Agency to determine the tech-
nical merit of the project. Design draw-

ings and process flowcharts are encour-
aged as exhibits. The technical report 
requirements can be provided in the 
technical feasibility section of a feasi-
bility study, instead of completing a 
separate technical report. 

(i) Sufficient information to enable 
the calculation of simple payback as 
defined in § 5001.3; 

(ii) For RES projects, sufficient in-
formation to enable the calculation of 
the percentage of historical use of en-
ergy compared to the amount of renew-
able energy that will be generated once 
the project is operating at its steady 
state operating level. If the project is 
closely associated with a residence, 
satisfactory demonstration must be 
made that 50 percent or more of the 
projected renewable energy will benefit 
the agricultural operation or rural 
small business; and 

(iii) Demonstrate that the RES, EEI, 
or EEE project will operate or perform 
over the project’s useful life in a reli-
able, safe, and a cost-effective manner, 
which may include but is not limited 
to addressing project design, installa-
tion, operation, maintenance, and war-
ranties. 

(iv) In addition, the following tech-
nologies, must provide a technical re-
port in accordance with paragraphs 
(e)(1)(v) through (viii) of this section, 
as applicable: 

(A) Hydrogen; 
(B) Ocean energy; 
(C) Geothermal electric generation; 
(D) Anaerobic digesters and biogas; 
(E) Biomass; 
(F) Hybrid applications; 
(G) Renewable energy systems with 

storage components; and 
(H) Energy efficiency improvements 
(v) For total project costs in the 

amount of $80,000 or less, a technical 
report, as identified in § 5001.303(c)(16), 
prepared in accordance with the fol-
lowing paragraphs, as applicable: 

(A) EEI technical reports. Each EEI 
technical report submitted under this 
section must provide: 

(1) A description of the proposed EEI, 
including its intended purpose; 

(2) Vendor/installer certification that 
the EEI project uses commercially 
available technology; 
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(3) Vendor/installer certified projec-
tions on the quantity of energy to be 
saved; 

(4) Certification by vendor/installer 
that they are qualified to complete the 
project as intended; 

(5) Vendor/installer certification that 
the EEI system will operate and per-
form over the project’s useful life in a 
reliable and cost-effective manner; and 

(6) An estimate of simple payback, 
including all calculations, documenta-
tion, and any assumptions. 

(B) RES technical reports. Each RES 
technical report submitted under this 
section must provide: 

(1) A description of the proposed RES 
project, including its intended purpose; 

(2) Vendor/installer certified projec-
tions on energy to be replaced and/or 
generated, including the quality and 
availability of the renewable resource 
to the project; if there is a residence 
closely associated with the RES 
project, the historical amount of en-
ergy used by the residence and the his-
torical amount of energy used by the 
agricultural operation or rural small 
business, as applicable, to satisfac-
torily demonstrate 50 percent or more 
of proposed generation will benefit the 
agricultural operation or rural small 
business; 

(3) Vendor/installer certification that 
the RES project uses commercially 
available technology; 

(4) Certification that the vendor/in-
staller is qualified to complete the 
project as intended; 

(5) Certification that the project will 
perform over its useful life in a reliable 
and cost-effective manner; and 

(6) The projected financial perform-
ance of the project. The description 
must address total project costs, reve-
nues accrued from the sale or crediting 
of energy, quantity and value of energy 
offset, and revenue from byproducts. 
Include applicable investment and 
other production incentives and indi-
cate if they are one time or reoccurring 
incentives. Provide an estimate of sim-
ple payback, including all calculations, 
documentation, and any assumptions. 

(C) EEE technical reports. Each EEE 
technical report submitted under this 
section, regardless of total project 
costs, must provide: 

(1) A description of the proposed EEE 
and its intended purpose, including 
baseline data, specifications, and effi-
ciency data; 

(2) Vendor/installer certification that 
the EEE project uses commercially 
available technology; 

(3) Vendor/installer certification of 
the proposed energy consumption 
quantity and price per unit of the en-
ergy efficiency equipment to be in-
stalled; 

(4) Certification by vendor/installer 
that they are qualified to complete the 
project as intended; 

(5) Vendor/installer certification that 
the EEE system will operate and per-
form over the project’s useful life in a 
reliable and cost-effective manner; and 

(6) An estimate of simple payback, 
including all calculations, documenta-
tion, and any assumptions. 

(vi) For EEI guaranteed loan projects 
with total project costs greater than 
$80,000, the technical report identified 
in paragraph (e)(1)(v)(A) of this section 
applies, except that appendix C to sub-
part D of this part is to be followed to 
prepare the report. 

(vii) For RES guaranteed loan 
projects with total project costs great-
er than $80,000 and up to but not in-
cluding $200,000, the technical report 
identified in paragraph (e)(1)(v)(B) of 
this section applies, except that appen-
dix D to subpart D of this part is to be 
followed to prepare the report. 

(viii) For RES guaranteed loan 
projects with estimated total project 
costs of $200,000 or greater, the tech-
nical report identified in paragraph 
(e)(1)(v)(B) of this section applies, ex-
cept that appendix E to subpart D of 
this part is to be followed to prepare 
the report. 

(2) Modifications. If the technical re-
port is prepared prior to the borrower’s 
selection of a final design, equipment 
vendor, or contractor, or other signifi-
cant decision, the borrower may mod-
ify the report and resubmit it to the 
Agency, provided that the overall scope 
of the project is not materially 
changed as determined by the Agency. 
Changes in the technical report may 
require additional environmental docu-
mentation in accordance with 7 CFR 
part 1970. 
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(3) Hybrid projects. If the application 
is for a hybrid project, technical re-
ports must be prepared for each tech-
nology that comprises the hybrid 
project. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79721, Sept. 30, 2024] 

§§ 5001.308–5001.314 [Reserved] 

§ 5001.315 Application evaluation and 
award provisions. 

(a) General. The Agency will evaluate 
all applications according to the provi-
sions of this part and may require the 
lender to obtain additional assistance 
in those areas where the lender does 
not have the necessary expertise to 
originate or service the guaranteed 
loan. For the purposes of this para-
graph (a), ‘‘those areas’’ mean: 

(1) The type and complexity of the fi-
nancing (e.g., asset-based financing, 
cash flow financing, and bond financ-
ing); and 

(2) Loans to borrowers engaged in in-
dustries where the lender has little or 
no origination and/or servicing experi-
ence. 

(b) Evaluation and eligibility deter-
minations. The Agency will review each 
complete application to make a formal 
determination as to: the eligibility of 
the borrower, lender, project, and guar-
anteed loan purpose and proposed use 
of funds; if there is a reasonable assur-
ance of repayment ability; if sufficient 
collateral and equity exists; if the pro-
posed guaranteed loan complies with 
all applicable statutes and regulations; 
and if the environmental review is 
complete. The Agency will only guar-
antee loans that are sound and that 
have a reasonable assurance of repay-
ment. 

(1) If the Agency’s evaluation and de-
termination in accordance with this 
paragraph (b) is favorable, the Agency 
will proceed in accordance with para-
graph (c) of this section. 

(2) If the Agency’s evaluation and de-
termination in accordance with this 
paragraph (b) is unfavorable, the Agen-
cy will notify the lender, in writing, as 
applicable, identifying the reason(s) for 
determining ineligibility and any ap-
plicable appeal or review rights. No 
further processing of the application 
will occur. 

(c) Priority score. The Agency will 
score each eligible application based on 
the point system for the respective pro-
gram identified in §§ 5001.316 through 
5001.319. 

(1) Lenders must provide necessary 
information related to determining the 
priority score, if requested by the 
Agency. To the extent possible, lenders 
should consider the established prior-
ities of the Agency when submitting 
projects for a loan guarantee. Higher 
scoring applications will receive first 
consideration for funding. 

(2) The Agency may establish a min-
imum priority score for each guarantee 
program. The Agency will, if estab-
lished, publish the minimum score in a 
document in the FEDERAL REGISTER. 
Applications that do not meet the ap-
plicable minimum score will compete 
with all other guaranteed loan applica-
tions for each specific program in a 
competition on the first business day 
of September of the Federal fiscal year 
in which the application is ready for 
funding. 

(d) Funding selected applications. Each 
program identified in § 5001.1 will con-
sider applications for funding in the 
order they are received by the Agency. 
If the Agency approves the application 
and guaranteed funds are available, the 
Agency will issue a conditional com-
mitment to the lender in accordance 
with § 5001.451 of subpart E. In the 
event total loan requests exceed the 
amount of funding available the appli-
cations will be ranked for priority by 
each program. As applications are 
funded, the remaining guaranteed loan 
funding authority may be insufficient 
to fund the next highest scoring appli-
cation or applications (where two or 
more applications receive the same pri-
ority score). The Agency will use the 
procedures described in paragraphs 
(d)(1) and (2) of this section as often as 
necessary to consider all applications 
as appropriate. 

(1) If the remaining funds are insuffi-
cient to fund the next highest scoring 
application completely, the Agency 
will notify the lender and offer the 
lender the opportunity to accept the 
remaining funds. If the lender does not 
accept the offer, the Agency will proc-
ess the next highest scoring applica-
tion. 
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(2) If the remaining funds are insuffi-
cient to fund each application that re-
ceives the same priority score, the 
Agency will notify each lender and 
offer the lenders the opportunity to ac-
cept a prorated share of the remaining 
funds. 

(3) Any lender offered less than the 
full amount requested under either 
paragraph (d)(1) or (2) of this section 
can either accept the funds available or 
request to compete in the next funding 
cycle. There is no assurance that the 
application(s) will be funded in a subse-
quent funding cycle. 

(4) If a lender agrees to the lower 
loan guarantee amount offered by the 
Agency under either paragraph (d)(1) or 
(2) of this section, the lender must cer-
tify that the purpose(s) of the project 
can still be met at the lower funding 
level and must provide documentation 
that the borrower has obtained the re-
maining funds needed to complete the 
project as originally proposed. 

(e) Handling of ranked applications not 
funded. The Agency will withdraw from 
consideration ranked applications that 
have not received funding as follows: 

(1) If an unfunded application has a 
priority score equal to or greater than 
any applicable minimum score, the 
Agency will retain the application for 
consideration in subsequent funding 
cycles. If the unfunded application is 
not selected for funding after 12 
months, including the first month in 
which the application was considered, 
the Agency will withdraw the applica-
tion from further funding consider-
ation. 

(2) If an unfunded application has a 
priority score less than any applicable 
minimum score and remains unfunded 
after the competition held on the first 
business day of September of the fiscal 
year in which the application is ready 
for funding, the Agency will notify the 
applicant in writing and withdraw the 
application from further funding con-
sideration. 

(f) Commencement of the project. The 
borrower assumes all risks if the bor-
rower purchases real property or equip-
ment or starts construction of the 
project to be financed by a guaranteed 
loan after the complete application has 
been received by the Agency, but prior 
to the Agency’s issuance of the condi-

tional commitment and the lender and 
borrower’s acceptance of the condi-
tional commitment. 

(g) Application withdrawal. During the 
period between the submission of an 
application and prior to issuance of the 
conditional commitment, the lender 
must notify the Agency, in writing, if 
the project is no longer viable or the 
borrower no longer is requesting finan-
cial assistance for the project. When 
the lender notifies the Agency, the 
Agency will rescind the selection and 
withdraw the application, as applica-
ble. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79721, Sept. 30, 2024] 

§ 5001.316 CF project priority point 
system and reservation of funds. 

This section applies to CF projects 
seeking a loan guarantee. Paragraphs 
(a) through (d) of this section outline 
the criteria and amount of priority 
points that may be awarded to an ap-
plication. The highest possible priority 
score is 55. Paragraph (e) of this sec-
tion outlines the reservation of funds 
for projects located in rural areas of 
20,000 population or less. 

(a) Population priority. If the project 
will be located in a rural community 
having a population of less than 
20,000—15 points. 

(b) Project priority. If the project will 
construct, enlarge, extend or otherwise 
improve a public safety, health clinic, 
early education, primary or secondary 
education facility—10 points. 

(c) Leveraging priority. If the appli-
cant commits other funds to the 
project in the following percentages: 
(1) 50 percent or more–15 points 
(2) 20% up to 49%–10 points 
(3) 5% up to 19%–5 points 

(d) Administrator priority. When guar-
anteed loan funds are requested from a 
National Office reserve, the Adminis-
trator may assign up to 15 points to ad-
dress: 

(1) Geographic distribution of funds; 
(2) Emergency conditions caused by 

economic problems or natural disas-
ters; or 

(3) Initiatives that support the Agen-
cy’s strategic plan. 

(e) Rural priority. (1) Of the funds 
available each Federal fiscal year, as 
published on the Agency’s website, the 
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following amounts shall be reserved for 
projects in rural areas with a popu-
lation of not more than 20,000 inhab-
itants: 

(i) 100 percent of the first $200,000,000 
so made available; 

(ii) 50 percent of the next $200,000,000 
so made available; and 

(iii) 25 percent of all amounts exceed-
ing $400,000,000 so made available. 

(2) On July 1 of each year, the Agen-
cy will evaluate the dollar amount of 
complete applications on hand for 
projects in rural areas with a popu-
lation of not more than 20,000 inhab-
itants. The dollar amount of the com-
plete applications will be subtracted 
from the reserved allocation identified 
in this paragraph (e) and the remaining 
amount will be made available through 
the end of the Federal fiscal year for 
projects in rural areas with a popu-
lation of not more than 50,000 inhab-
itants. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79722, Sept. 30, 2024] 

§ 5001.317 WWD project priority points 
system. 

This section applies to WWD projects 
seeking a loan guarantee. The highest 
possible priority point score is 150. 

(a) Population priority. If the project 
will primarily serve a rural area having 
a population under 10,000, 20 points will 
be awarded. 

(b) Health priorities. If the proposed 
project is: 

(1) Needed to alleviate an emergency 
situation, correct unanticipated dimi-
nution or deterioration of a water sup-
ply, or to meet Safe Drinking Water 
Act requirements which pertain to a 
water system, 25 points will be award-
ed; 

(2) Required to correct inadequacies 
of a wastewater disposal system, or to 
meet health standards which pertain to 
a wastewater disposal system, 25 points 
will be awarded; or 

(3) Required to meet administrative 
orders issued to correct local, State, or 
Federal solid waste violations, 15 
points will be awarded. 

(c) Service area priorities. An applica-
tion is eligible to receive points under 
each of the categories identified in 
paragraphs (c)(1) through (3) of this 
section if the service area includes: 

(1) An eligible area of long-term pop-
ulation decline according to the last 
three decennial censuses, 5 points will 
awarded. 

(2) A rural county that has had 20 
percent or more of its population living 
in poverty, as defined by the United 
States Census Bureau, for the last 30 
years, 5 points will be awarded. 

(3) For a city or county with a cur-
rent unemployment rate, as deter-
mined by the Department of Labor, 
that is 125 percent of the State-wide 
rate or greater, 5 points will be award-
ed. For projects located in certain ter-
ritories that may not have unemploy-
ment rates by localities, if the appli-
cant’s proposed service area has an un-
employment rate exceeding 125 percent 
of the national unemployment rate, 5 
points will be awarded. 

(d) Other priorities. Applications are 
eligible for points under each of the 
following priorities: 

(1) If the proposed project will merge 
ownership, management, and operation 
of smaller facilities providing for more 
efficient management and economical 
service, 10 points will be awarded. 

(2) If the proposed project will en-
large, extend, or otherwise modify ex-
isting facilities to provide service to 
additional rural areas, 10 points will be 
awarded. 

(3) If the applicant is a public body or 
Indian tribe, 5 points will be awarded; 

(4) If the amount funds committed to 
the project from sources other than 
Rural Development is: 

(i) 50 percent or more, 15 points will 
be awarded; 

(ii) 20 percent to 49 percent, 10 points 
will be awarded; 

(iii) 5 percent to 19 percent, 5 points 
will be awarded; 

(5) If the project will serve Agency 
identified target areas, 5 points will be 
awarded; 

(6) If the project primarily recycles 
solid waste products thereby limiting 
the need for solid waste disposal, 5 
points will be awarded; and 

(7) If the project will serve an area 
that has an unreliable quality or sup-
ply of drinking water, 10 points will be 
awarded. 

(e) In certain cases, the approval offi-
cial may award up to 15 points to a 
project. The points may be awarded to 
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projects in order to improve compat-
ibility and coordination between WWD 
and other agencies’ selection systems, 
to ensure effective RUS fund utiliza-
tion, and to assist those projects that 
are the most cost effective. A written 
justification must be prepared and 
placed in the project file each time 
these points are assigned. 

(f) National office priorities. The Ad-
ministrator may assign up to 15 addi-
tional points to account for items such 
as geographic distribution of funds, the 
highest priority projects within a 
state, and emergency conditions caused 
by economic problems or natural disas-
ters. The Administrator may delegate 
the authority to assign the 15 points to 
appropriate National Office staff. 

§ 5001.318 B&I project priority point 
system. 

This section applies to B&I projects 
seeking a loan guarantee. When appli-
cations on hand have the same priority 
score, the Agency will give preference 
to applications involving guaranteed 
loans from veterans. To receive veteran 
points, a veteran or veterans must own 
20 percent or more interest in the bor-
rower and the borrower must sign a 
certification in its application to indi-
cate that the borrower has veteran sta-
tus. A maximum of 100 points can be 
awarded. 

(a) Population priority. If the project 
is located in an unincorporated area or 
in a city with a population under 25,000, 
5 points will be awarded. 

(b) Location priority. An application is 
eligible to receive points under each of 
the categories identified in paragraphs 
(b)(1) through (3) of this section if the 
project is located within: 

(1) A distressed community in ac-
cordance with the Economic Innova-
tion Group distressed community 
index. The list can be found on the 
Agency’s website at: https:// 
www.rd.usda.gov/onerdguarantee, 5 
points will be awarded. 

(2) A rural county that has had 20 
percent or more of its population living 
in poverty, as defined by the United 
States Census Bureau, for the last 30 
years, 5 points will be awarded. 

(3) For a city or county with a cur-
rent unemployment rate, as deter-
mined by the Department of Labor, 125 

percent of the State-wide rate or great-
er, 5 points will be awarded. For 
projects located in certain territories 
that may not have unemployment 
rates by localities, if the applicant’s 
proposed service area has an unemploy-
ment rate exceeding 125 percent of the 
national unemployment rate, 5 points 
will be awarded. 

(4) The boundaries of a federally rec-
ognized Indian Tribe’s reservation, 
within Tribal trust lands, or within 
land owned by an Alaska Native Re-
gional or Village Corporation as de-
fined by the Alaska Native Claims Set-
tlement Act, 5 points will be awarded. 

(c) Guaranteed loan features. An appli-
cation is eligible to receive points 
under each of the categories identified 
in paragraphs (c)(1) through (3) of this 
section as follows: 

(1) If the lender will price the guaran-
teed loan at an interest rate equal to 
or less than the equivalent of the Wall 
Street Journal published Prime Rate 
plus 1.5 percent, 5 points will be award-
ed. 

(2) If the guaranteed loan is less than 
60 percent of the total project cost, 5 
points will be awarded. 

(3) If the business is owned by a 
qualified veteran, 5 points will be 
awarded. 

(d) High impact business development 
investment priorities. An application is 
eligible to receive points under each of 
the categories identified in paragraphs 
(d)(1) through (7) of this section below: 

(1) If the industry is not already 
present in the local community, 5 
points will be awarded. 

(2) If the business has 20 percent or 
more of its sales in international mar-
kets, 5 points will be awarded. 

(3) If the business is locally owned 
and managed, 5 points will be awarded. 

(4) If the business will produce a nat-
ural resource value-added product, 5 
points will be awarded. 

(5) If the business processes, distrib-
utes, aggregates, stores, and/or mar-
kets locally or regionally produced ag-
ricultural food products to underserved 
communities in accordance with 
§ 5001.105(b)(15)(ii), 5 points will be 
awarded. 

(6) If the business creates or saves a 
minimum of five jobs with an average 
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wage exceeding 150 percent of the Fed-
eral minimum wage, 5 points will be 
awarded. 

(7) If the business offers a healthcare 
benefits package to all employees and 
pays at least 50 percent of the 
healthcare premium, 5 points will be 
awarded. 

(e) Administrative points. An applica-
tion is eligible to receive points under 
paragraphs (e)(1) through (3) of this 
section. 

(1) For projects awarded under State 
allocations the State Director may as-
sign up to 10 additional points to an ap-
plication to account for state-wide dis-
tribution of funds for natural disasters, 
local economic emergency conditions, 
community economic development 
strategies, State strategic plans, fun-
damental structural changes in a com-
munity’s economic base, or projects 
that will fulfill an Agency special ini-
tiative. 

(2) For projects requesting funds 
from the national reserve account, the 
State Director may request up to 10 ad-
ministrative points from the Adminis-
trator. 

(3) If an application is for a loan in 
excess of 10 million dollars, the Admin-
istrator may assign up to an additional 
10 points to account for the nationwide 
geographic distribution of funds, or 
projects that will fulfill an Agency spe-
cial initiative. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70357, Dec. 10, 2021; 89 FR 79722, Sept. 30, 
2024] 

§ 5001.319 REAP project priority point 
system. 

This section applies to REAP 
projects seeking a loan guarantee. On a 
periodic basis, and subject to the avail-
ability of funds, the Agency will com-
pete each complete and eligible RES, 
EEI, and EEE application that is ready 
to be funded and whose priority score, 
as determined in this section, meets, or 
exceeds the minimum priority score. 
Applications that do not meet the ap-
plicable minimum score will be consid-
ered as provided in § 5001.315(c)(2). A 
maximum score of 90 points is possible. 

(a) Environmental benefits. The Agen-
cy will award up to 5 points under this 
criterion based on documentation or 
the applicant’s indication in the appli-

cation that the project will have a 
positive effect on resource conserva-
tion, public health, and the environ-
ment. If the project will have a positive 
impact on: 

(1) All three impact areas, 5 points 
will be awarded; 

(2) Any two of the three impact 
areas, 3 points will be awarded; or 

(3) Any one of the three impact areas, 
1 point will be awarded. 

(b) Energy generated, replaced, saved, 
or percent efficiency. The Agency will 
award up to 25 points under this cri-
terion. Each application is eligible for 
points under both paragraphs (b)(1) and 
(2) of this section. 

(1) Quantity of energy generated or 
saved per RES/EEI loan amount re-
quested, or percent efficiency of EEE 
project. The Agency will award up to 10 
points under this sub-criterion. Points 
will be awarded for either the amount 
of renewable energy generation per dol-
lar of loan amount requested, which in-
cludes those projects that are replacing 
energy usage with a renewable source; 
or the actual annual average energy 
savings over the most recent 12, 24, 36, 
48, or 60 consecutive months of oper-
ation per dollar of guaranteed loan 
amount requested; or the percent effi-
ciency of the EEE project. The Agency 
will not award points for more than 
one category. 

(i) Renewable energy systems. The 
quantity of energy generated or re-
placed per guaranteed loan dollar re-
quested will be determined by dividing 
the projected total annual energy gen-
erated or replaced by the RES or RES 
retrofit (minus energy for residential 
use), which will be converted to BTUs, 
by the guaranteed loan dollars re-
quested. Applications for retrofitting 
of a RES that are not projecting to in-
crease the amount of renewable energy 
that the RES is generating, while still 
eligible for REAP, will not be awarded 
points under this criteria. Off-the-grid 
projects and direct-use projects which 
are not replacements, will be awarded 
points based on proposed energy gen-
eration. Points will be awarded under 
this sub-criterion based on the annual 
amount of energy generated or re-
placed (minus energy for residential 
use) per dollar of guaranteed loan 
amount requested for the RES project. 
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The Agency will award up to 10 points 
as determined under paragraph 
(b)(1)(i)(A) and (B) of this section 
below. If the annual amount of energy 
generated per dollar of guaranteed loan 
amount requested calculated under 
paragraph (b)(1)(ii) of this section is: 

(A) 50,000 BTUs or higher average an-
nual energy generated or replaced per 
dollar of guaranteed loan amount re-
quested or higher, 10 points will be 
awarded; or 

(B) Less than 50,000 BTUs annual en-
ergy generated or replaced per dollar of 
guaranteed loan amount requested, 
points will be awarded according to the 
result of taking the energy generated 
or replaced per guaranteed loan dollar 
requested ÷ 50,000 × 10 points. The 
points awarded are rounded to the 
nearest hundredth of a point. 

(ii) Energy efficiency improvements. 
The Agency will award up to 10 points 
under this sub-criterion based on the 
average annual energy saved per dollar 
of guaranteed loan amount requested 
for the EEI project. The Agency will 
award up to 10 points as determined 
under paragraph (b)(1)(ii)(A) and (B) of 
this section. 

(A) 50,000 BTUs or higher average an-
nual energy saved per dollar of guaran-
teed loan amount requested, 10 points 
will be awarded; or 

(B) Less than 50,000 BTUs average an-
nual energy saved per dollar of guaran-
teed loan amount requested, points will 
be awarded according to the result of 
taking the energy generated per loan 
dollar requested ÷ 50,000 × 10 points. 
The points awarded are rounded to the 
nearest hundredth of a point. 

(iii) Energy efficient equipment and 
systems. If the increased energy effi-
ciency of the proposed equipment and 
systems is— 

(A) 75 percent or greater, award 10 
points; 

(B) Less than 75 percent but equal to 
or greater than 50 percent, award 5 
points; 

(C) Less than 50 percent but equal to 
or greater than 25 percent, award 2.5 
points; or 

(D) Less than 25 percent, award 0 
points. 

(2) Quantity of energy replaced, gen-
erated, or saved, or percentage of energy 
efficiency. The Agency will award up to 

15 points under this sub-criterion. 
Points will be awarded based on wheth-
er the project is for energy replace-
ment, energy generation, or energy 
savings, or percentage of energy effi-
ciency; points will not be awarded for 
more than one category. 

(i) Energy replacement. The Agency 
will award points under this sub-cri-
terion for an RES project based on the 
amount of energy replaced by the 
project compared to the amount of en-
ergy used by the applicable process(es) 
over a 12-month period. If the esti-
mated energy produced is more than 
150 percent of the energy used by the 
applicable process(es), the project will 
be scored as an energy generation 
project under paragraph (b)(2)(ii) of this 
section. When calculating the percent-
age of energy being replaced and 
whether it is categorized as a replace-
ment or generation, the entire amount 
of energy produced by the new system 
will be used in the calculation, regard-
less of whether the project is being pro-
rated because it shares a meter with a 
residence or if it has ineligible project 
costs. 

(A) Documentation for energy replace-
ment. For a RES project to qualify as 
energy replacement, the borrower must 
provide documentation in its applica-
tion on prior energy use incurred by 
the borrower. Documentation must be 
shown that the borrower entity in-
curred the cost of the historical energy 
to be replaced, in order for the project 
to qualify as energy replacement. Re-
placement of existing direct use renew-
able energy can be considered in the re-
placement calculation as long as the 
borrower entity owns the existing RES 
system. For a project involving a re-
cent acquisition, historical energy 
costs of the previous owner can be used 
to document prior energy use. Appli-
cant entities cannot utilize historical 
energy costs of affiliate businesses to 
document prior energy use. Proposed 
energy use, such as that attributed to 
an expansion, is not considered in the 
replacement calculation. For a RES 
project involving new construction and 
being installed to serve the new facil-
ity, the project can be classified as en-
ergy replacement only if the borrower 
can document prior energy use from a 
facility that is within plus or minus 10 
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percent of the size of the facility it is 
replacing. The estimated quantities of 
energy must be converted to either 
BTUs, watts, or similar energy equiva-
lents to facilitate scoring. 

(B) Calculation. Energy replacement 
is determined by dividing the quantity 
of renewable energy that the RES 
project is estimated would have been 
generated if it were in place over the 
most recent 12-month period by the 
quantity of energy actually consumed 
over the same period by the applicable 
energy process(es) that is(are) con-
suming energy. 

(C) Awarding of points. Using the re-
sults from paragraph (b)(2)(ii)(B) of 
this section, if the percentage of en-
ergy replacement is— 

(1) Greater than 50 percent, 15 points 
will be awarded; 

(2) Greater than 25 percent, but equal 
to or less than 50 percent, 10 points will 
be awarded; or 

(3) Equal to or less than 25 percent, 5 
points will be awarded. 

(ii) Energy generation. If the RES 
project is intended for production of 
energy or is a proposed retrofitting of 
an existing RES which increases the 
amount of energy generated, the Agen-
cy will award 10 points. Applications 
for retrofitting of an RES that are not 
projecting to increase the amount of 
renewable energy that the RES is gen-
erating, while still eligible for REAP, 
will not be awarded points under this 
criteria. If the borrower cannot docu-
ment prior energy use, the project will 
be scored as an energy generation 
project, regardless of whether or not 
there is an agreement in place to sell 
the power. 

(iii) Energy saved. The Agency will 
award up to 15 points under this sub- 
criterion for an EEI project based on 
the percentage of estimated energy 
saved by the installation of the project 
as determined by the projections in the 
applicable vendor certification, energy 
assessment or energy audit. If the esti-
mated energy expected to be saved over 
the same period used in the energy as-
sessment or energy audit, as applica-
ble, will be— 

(A) 50 percent or greater, 15 points 
will be awarded; 

(B) 35 percent up to, but not includ-
ing 50 percent, 10 points will be award-
ed; 

(C) 20 percent up to, but not includ-
ing 35 percent, 5 points will be awarded; 
or 

(D) Less than 20 percent, no points 
will be awarded. 

(iv) Energy efficiency. If the percent-
age of energy efficiency is— 

(A) Greater than 50 percent, 15 points 
will be awarded; 

(B) Greater than 25 percent, but 
equal to or less than 50 percent, 10 
points will be awarded; or 

(C) Equal to or less than 25 percent, 5 
points will be awarded. 

(c) Commitment of funds. The Agency 
will award up to 15 points under this 
criterion based on the percentage of ac-
ceptable written commitment a bor-
rower has from its other funding 
sources that are documented with a 
complete application. 

(1) Calculation. The percentage of 
written commitment is calculated as 
follows: Percentage of written commit-
ment = total amount of funds for which 
written commitments have been sub-
mitted with the application ÷ Total 
amount of matching funds and other 
funds required. 

(2) Awarding of points. Using the re-
sult from paragraph (c)(1) of this sec-
tion, the Agency will award points as 
shown in paragraphs (c)(2)(i) through 
(iii) of this section. 

(i) If the percentage of written com-
mitments is 100 percent of the match-
ing funds, 15 points will be awarded. 

(ii) If the percentage of written com-
mitments is less than 100 percent, but 
more than 50 percent, points will be 
awarded as follows: ((Percentage of 
written commitments ¥ 50 percent) ÷ 
(50 percent)) × 15 points, where points 
awarded are rounded to the nearest 
hundredth of a point. 

(iii) If the percentage of written com-
mitments is 50 percent or less, no 
points will be awarded. 

(d) Previous grantees or borrowers. The 
Agency will award up to 15 points 
under this criterion based on whether 
the borrower has received and accepted 
a REAP grant award under 7 CFR part 
4280 or a guaranteed loan commitment 
under either this part or 7 CFR part 
4280. Received and accepted means 
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REAP grant funds were disbursed and/ 
or a REAP loan note guarantee was 
issued by the Agency. The determina-
tion is based on the fiscal year in 
which the obligation was made. 

(1) If the borrower has never received 
and accepted a grant award under 7 
CFR part 4280 or a guaranteed loan 
commitment under either this part or 7 
CFR part 4280, 15 points will be award-
ed. 

(2) If the borrower has not received 
and accepted a grant award under 7 
CFR part 4280 or a guaranteed loan 
commitment under either this part or 7 
CFR part 4280 within the previous two 
Federal fiscal years, 10 points will be 
awarded. 

(3) If the borrower has received and 
accepted a grant award under 7 CFR 
part 4280 or a guaranteed loan commit-
ment under either this part or 7 CFR 
part 4280 within the previous two Fed-
eral fiscal years, no points will be 
awarded. 

(e) Existing businesses. A maximum of 
5 points will be awarded for an existing 
agricultural producer business or rural 
small business that meets the defini-
tion of existing business in § 5001.3. The 
business must be in operation for at 
least one full year, not simply a year 
since legal business formation. 

(f) Simple payback. A maximum of 15 
points will be awarded for this cri-
terion based on the simple payback of 
the project as defined in § 5001.3. Points 
will be awarded for either RES, EEI, or 
EEE; points will not be awarded for 
more than one category. See definition 
of simple payback for calculations. 
Simple payback calculations will be 
calculated based only on the docu-
mented information provided with the 
application. 

(1) Renewable energy systems. RESs in-
cludes replacement, generation, and di-
rect-use RES projects. If the simple 
payback of the project is: 

(i) Less than 10 years, 15 points will 
be awarded; 

(ii) 10 years up to but not including 
15 years, 10 points will be awarded; 

(iii) 15 years up to and including 25 
years, 5 points will be awarded; or 

(iv) Longer than 25 years, no points 
will be awarded. 

(2) Energy efficiency improvements. If 
the simple payback of the project is: 

(i) Less than 4 years, 15 points will be 
awarded; 

(ii) 4 years up to but not including 8 
years, 10 points will be awarded; 

(iii) 8 years up to and including 12 
years, 5 points will be awarded; or 

(iv) Longer than 12 years, no points 
will be awarded. 

(3) Energy efficient equipment and sys-
tems. If the simple payback of the 
project is— 

(i) Less than 4 years, 15 points will be 
awarded; 

(ii) 4 years up to but not including 8 
years, 10 points will be awarded; 

(iii) 8 years up to and including 12 
years, 5 points will be awarded; or 

(iv) Longer than 12 years, no points 
will be awarded. 

(g) Administrator priority points. Under 
this criterion, the Administrator may 
award up to 10 points to an application 
based on the conditions specified in 
paragraphs (g)(1) through (5) of this 
section. Under no circumstances will 
an application receive more than 10 
points under this criterion. 

(1) The application is for an under- 
represented technology. 

(2) Selecting the application helps 
achieve geographic diversity. 

(3) The borrower is a member of an 
unserved or under-served population. 

(i) The borrower is a veteran or vet-
erans own 20 percent or more in inter-
est in the borrower. In order to receive 
points, the borrower must sign a cer-
tification in its application to indicate 
that the borrower has veteran status; 
or 

(ii) The borrower is a member of a so-
cially disadvantaged group or members 
of socially disadvantaged group(s) own 
20 percent or more in interest in the 
borrower socially disadvantaged groups 
are groups whose members have been 
subjected to racial, ethnic, or gender 
prejudice because of their identity as 
members of a group without regard to 
their individual qualities. In order to 
receive points, the application must in-
clude a statement to indicate that bor-
rower is a member of a socially dis-
advantaged group. 

(4) Selecting the application helps 
further a Presidential initiative or a 
Secretary of Agriculture priority. 
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(5) The proposed project is located in 
a federally declared disaster area. Dec-
larations must be within the last 3 cal-
endar years. 

(6) The project is located in an area 
where 20 percent or more of its popu-
lation is living in poverty, as defined 
by the United States Census Bureau, 
for the last 30 years; an underserved 
community; or an area which has expe-
rienced long-term population decline, 
or loss of employment. 

(h) Unused funding. After each peri-
odic competition, the Agency will roll 
any remaining guaranteed loan funding 

authority into the next competition. 
At the end of each Federal fiscal year, 
the Agency may elect at its discretion 
to allow any remaining multi-year 
funds to be carried over to the next 
Federal fiscal year rather than select-
ing a lower scoring application. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79722, Sept. 30, 2024] 

§§ 5001.320–5001.400 [Reserved] 

APPENDIX A TO SUBPART D OF PART 
5001—FEASIBILITY STUDY COMPONENTS 
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APPENDIX B TO SUBPART D OF PART 
5001— FINANCIAL FEASIBILITY REPORTS 
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APPENDIX C TO SUBPART D OF PART 
5001—TECHNICAL REPORTS FOR EN-
ERGY EFFICIENCY IMPROVEMENT 
(EEI) PROJECTS WITH TOTAL 
PROJECT COSTS OF MORE THAN 
$80,000 

TECHNICAL REPORTS FOR ENERGY EFFICIENCY 
IMPROVEMENT (EEI) PROJECTS WITH TOTAL 
PROJECT COSTS OF MORE THAN $80,000 

For all EEI projects with total project 
costs of more than $80,000, provide the infor-
mation specified in Sections A and D and in 
Section B or Section C, as applicable. If the 
application is for an EEI project with total 
project costs of $80,000 or less, please see 
§ 5001.307(e) for the technical report informa-
tion to be submitted with your application. 

If the application is for an EEI project 
with total project costs of $200,000 and great-
er, you must conduct an energy audit (EA). 
However, if the application is for an EEI 
project with total project costs of less than 
$200,000, you may conduct either an energy 
assessment or an energy audit. Energy au-
dits that meet the American Society of 
Heating, Refrigeration and Air-Conditioning 
Engineers (ASHREA) Level II Energy Sur-
vey; Analysis and American National Stand-
ards Institute (ANSI); or American Society 
of Agricultural and Biological Engineers 
(ASABE) S162 Standard for performing on 
farm energy audits will be considered by the 
Agency to be acceptable audits. 

Section A. Project Information 

Describe how all the improvements to or 
replacement of an existing building and/or 
equipment meet the requirements of being 
commercially available. Describe how the 
design, engineering, testing, and monitoring 
are sufficient to demonstrate that the pro-
posed project will meet its intended purpose, 

ensure public safety, and comply with appli-
cable laws, regulations, agreements, permits, 
codes, and standards. Describe how all equip-
ment required for the EEI(s) is available and 
able to be procured and delivered within the 
proposed project development schedule. In 
addition, present information regarding 
component warranties and the availability of 
spare parts. 

Section B. Energy Audit 

If conducting an EA, provide the following 
information. 

(1) Situation Report. Provide a narrative de-
scription of the existing building and/or 
equipment, its energy system(s) and usage, 
and activity profile. Also include average 
price per unit of energy (electricity, natural 
gas, propane, fuel oil, renewable energy, etc.) 
paid by the customer for the most recent 12 
months, or an average of 2, 3, 4, or 5 years, 
for the building and equipment being au-
dited. Any energy conversion should be based 
on use rather than source. 

(2) Potential Improvement Description. Pro-
vide a narrative summary of the potential 
improvement and its ability to reduce en-
ergy consumption or improve energy effi-
ciency, including a discussion of reliability 
and durability of the improvements. 

(i) Provide preliminary specifications for 
critical components. 

(ii) Provide preliminary drawings of 
project layout, including any related struc-
tural changes. 

(iii) Identify significant changes in future 
related operations and maintenance costs. 

(iv) Describe explicitly how outcomes will 
be measured. 

(3) Technical Analysis. Give consideration 
to the interactions among the potential im-
provements and the current energy sys-
tem(s). 
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(i) For the most recent 12 months, or an 
average of 2, 3, 4, or 5 years, prior to the date 
the application is submitted, provide both 
the total amount and the total cost of en-
ergy used for the original building and/or 
equipment, as applicable, for each improve-
ment identified in the potential project. In 
addition, provide for each improvement iden-
tified in the potential project an estimate of 
the total amount of energy that would have 
been used and the total cost that would have 
been incurred if the proposed project were in 
operation for this same time period. 

(ii) Calculate all direct and attendant indi-
rect costs of each improvement; 

(iii) Rank potential improvements meas-
ures by cost-effectiveness; and 

(iv) Provide an estimate of simple pay-
back, including all calculations, documenta-
tion, and any assumptions. 

(4) Qualifications of the auditor. Provide the 
qualifications of the individual or entity 
which completed the energy audit. 

Section C. Energy Assessment 

If conducting an energy assessment, pro-
vide the following information. 

(1) Situation Report. Provide a narrative de-
scription of the existing building and/or 
equipment, its energy system(s) and usage, 
and activity profile. Also include average 
price per unit of energy (electricity, natural 
gas, propane, fuel oil, renewable energy, etc.) 
paid by the customer for the most recent 12 
months, or an average of 2, 3, 4, or 5 years, 
for the building and equipment being evalu-
ated. Any energy conversion shall be based 
on use rather than source. 

(2) Potential Improvement Description. Pro-
vide a narrative summary of the potential 
improvement and its ability to reduce en-
ergy consumption or improve energy effi-
ciency. 

(3) Technical Analysis. Giving consideration 
to the interactions among the potential im-
provements and the current energy sys-
tem(s), provide the information specified in 
paragraphs (3)(i) through (iii) of this appen-
dix. 

(i) For the most recent 12 months, or an 
average of 2, 3, 4, or 5 years, prior to the date 
the application is submitted, provide both 
the total amount and the total cost of en-
ergy used for the original building and/or 
equipment, as applicable, for each improve-
ment identified in the potential project. In 
addition, provide for each improvement iden-
tified in the potential project an estimate of 
the total amount of energy that would have 
been used and the total cost that would have 
been incurred if the proposed project were in 
operation for this same time period. 

(ii) Document baseline data compared to 
projected consumption, together with any 
explanatory notes on source of the projected 
consumption data. When appropriate, show 

before-and-after data in terms of consump-
tion per unit of production, time, or area. 

(iii) Provide an estimate of simple pay-
back, including all calculations, documenta-
tion, and any assumptions. 

(4) Qualifications of the Assessor. Provide 
the qualifications of the individual or entity 
that completed the assessment. If the energy 
assessment for a project with total project 
costs of $80,000 or less is not conducted by en-
ergy auditor or energy assessor, then the in-
dividual or entity must have at least 3 years 
of experience and completed at least five en-
ergy assessments or energy audits on similar 
type projects. 

Section D. Qualifications 

Provide a resume or other evidence of the 
contractor or installer’s qualifications and 
experience with the proposed EEI tech-
nology. Any contractor or installer with less 
than 2 years of experience may be required 
to provide additional information in order 
for the Agency to determine if they are 
qualified installer/contractor. 

[89 FR 79723, Sept. 30, 2024] 

APPENDIX D TO SUBPART D OF PART 
5001—TECHNICAL REPORTS FOR RE-
NEWABLE ENERGY SYSTEM (RES) 
PROJECTS WITH TOTAL PROJECT 
COSTS OF LESS THAN $200,000 BUT 
MORE THAN $80,000 

TECHNICAL REPORTS FOR RENEWABLE ENERGY 
SYSTEM (RES) PROJECTS WITH TOTAL 
PROJECT COSTS OF LESS THAN $200,000 BUT 
MORE THAN $80,000 

Provide the information specified in Sec-
tions A through D for each technical report 
prepared under this appendix. 

A renewable energy site assessment may 
be used in lieu of Sections A through C if the 
renewable energy site assessment contains 
the information requested in Sections A 
through C. In such instances, the technical 
report would consist of Section D and the re-
newable energy site assessment. 

Note: If the total project cost for the RES 
project is $80,000 or less, this appendix does 
not apply. Instead, for such projects, please 
provide the information specified in 
§ 5001.307(e). 

Section A. Project Description 

Provide a description of the project, in-
cluding its intended purpose and a summary 
of how the project will be constructed and 
installed. Describe how the system meets the 
definition of commercially available. Iden-
tify the project’s location and describe the 
project site. 
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Section B. Resource Assessment 

Describe the quality and availability of the 
renewable resource to the project. Identify 
the amount of renewable energy generated 
that will be generated once the proposed 
project is operating at its steady state oper-
ating level. If applicable, also identify the 
percentage of energy being replaced by the 
system. 

If the application is for a bioenergy 
project, provide documentation that dem-
onstrates that any and all woody biomass 
feedstock from National Forest System land 
or public lands cannot be used as a higher 
value wood-based product. 

Section C. Project Economic Assessment 

Describe the projected financial perform-
ance of the proposed project. The description 
must address total project costs, energy sav-
ings, and revenues, including applicable in-
vestment and other production incentives 
accruing from government entities. Reve-
nues to be considered shall accrue from the 
sale of energy, offset or savings in energy 
costs, byproducts, and green tags. Provide an 
estimate of simple payback, including all 
calculations, documentation, and any as-
sumptions. 

Section D. Project Construction and Equipment 
Information 

Describe how the design, engineering, test-
ing, and monitoring are sufficient to dem-
onstrate that the proposed project will meet 
its intended purpose, ensure public safety, 
and comply with applicable laws, regula-
tions, agreements, permits, codes, and stand-
ards. Describe how all equipment required 
for the RES is available and able to be pro-
cured and delivered within the proposed 
project development schedule. In addition, 
present information regarding component 
warranties and the availability of spare 
parts. 

Section E. Qualifications of Key Service 
Providers 

Describe the key service providers, includ-
ing the number of similar systems installed 
and/or manufactured, professional creden-
tials, licenses, and relevant experience. 
When specific numbers are not available for 
similar systems, estimations will be accept-
able. 

[89 FR 79724, Sept. 30, 2024] 

APPENDIX E TO SUBPART D OF PART 
5001—TECHNICAL REPORTS FOR RE-
NEWABLE ENERGY SYSTEM (RES) 
PROJECTS WITH TOTAL PROJECT 
COSTS OF $200,000 AND GREATER 

TECHNICAL REPORTS FOR RENEWABLE ENERGY 
SYSTEM (RES) PROJECTS WITH TOTAL 
PROJECT COSTS OF $200,000 AND GREATER 

Provide the information specified in Sec-
tions A through G for each technical report 
prepared under this appendix. 

Provide the resource assessment under 
Section C that is applicable to the project. 
For hybrid projects, technical reports must 
be prepared for each technology that com-
prises the hybrid project. 

Section A. Qualifications of the Project Team 

Describe the project team, their profes-
sional credentials, and relevant experience. 
The description shall support that the 
project team key service providers have the 
necessary professional credentials, licenses, 
certifications, and relevant experience to de-
velop the proposed project. 

Section B. Agreements and Permits 

Describe the necessary agreements and 
permits (including any for local zoning re-
quirements) required for the project and the 
anticipated schedule for securing those 
agreements and permits. For example, inter-
connection agreements and power purchase 
agreements are necessary for all renewable 
energy projects electrically interconnected 
to the utility grid. 

Section C. Resource Assessment 

Describe the quality and availability of the 
renewable resource and the amount of renew-
able energy generated through the deploy-
ment of the proposed system. For all bio-
energy projects, except anaerobic digesters 
projects, complete Section C.3 of this appen-
dix. For anaerobic digester projects, com-
plete Section C.6 of this appendix. 

(1) Wind. Provide adequate and appropriate 
data to demonstrate the amount of renew-
able resource available. Indicate the source 
of the wind data and the conditions of the 
wind monitoring when collected at the site 
or assumptions made when applying nearby 
wind data to the site. 

(2) Solar. Provide adequate and appropriate 
data to demonstrate the amount of renew-
able resource available. Indicate the source 
of the solar data and assumptions. 

(3) Bioenergy/Biomass Project. Provide ade-
quate and appropriate data to demonstrate 
the amount of renewable resource available. 
Indicate the type, quantity, quality, and 
seasonality of the renewable biomass re-
source, including harvest and storage, where 
applicable. Where applicable, also indicate 
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shipping or receiving method and required 
infrastructure for shipping. For proposed 
projects with an established resource, pro-
vide a summary of the resource. Document 
that any and all woody biomass feedstock 
from National Forest System land or public 
lands cannot be used as a higher value wood- 
based product. 

(4) Geothermal Electric Generation. Provide 
adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the geo-
thermal resource, including temperature, 
flow, and sustainability and what conversion 
system is to be installed. Describe any spe-
cial handling of cooled geothermal waters 
that may be necessary. Describe the process 
for determining the geothermal resource, in-
cluding measurement setup for the collec-
tion of the geothermal resource data. For 
proposed projects with an established re-
source, provide a summary of the resource 
and the specifications of the measurement 
setup. 

(5) Geothermal Direct Generation. Provide 
adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the geo-
thermal resource, including temperature, 
flow, and sustainability and what direct use 
system is to be installed. Describe any spe-
cial handling of cooled geothermal waters 
that may be necessary. Describe the process 
for determining the geothermal resource, in-
cluding measurement setup for the collec-
tion of the geothermal resource data. For 
proposed projects with an established re-
source, provide a summary of the resource 
and the specifications of the measurement 
setup. 

(6) Anaerobic Digester Project/Biogas. Pro-
vide adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the substrates used as di-
gester inputs, including animal wastes or 
other renewable biomass in terms of type, 
quantity, seasonality, and frequency of col-
lection. Describe any special handling of 
feedstock that may be necessary. Describe 
the process for determining the feedstock re-
source. Provide either tabular values or lab-
oratory analysis of representative samples 
that include biodegradability studies to 
produce gas production estimates for the 
project on daily, monthly, and seasonal 
basis. If an anerobic digester project, iden-
tify the type of operation (e.g., dairy, swine, 
layer, etc.), along with breed, herd popu-
lation size and demographics, and the type of 
waste collection method and frequency infor-
mation available. For the biogas produced, 
identify the type of digester (e.g., mixed, 
plug-flow, attached film, covered lagoon, 
etc.), if applicable, or the method of capture 
(landfill, sewage waste treatment, etc.) and 
treatment. Identify the system designer and 
determine the digester design assumptions 

such as the number and type of animals, the 
bedding type and estimated annual quantity 
used, the manure and wastewater volumes, 
and the treatment of digester effluent (e.g., 
none, solids separation by screening, etc. 
with details including use or method of dis-
posal). 

(7) Hydrogen Project. Provide adequate and 
appropriate data to demonstrate the amount 
of renewable resource available. Indicate the 
type, quantity, quality, and seasonality of 
the renewable biomass resource. For solar, 
wind, or geothermal sources of energy used 
to generate hydrogen, indicate the renewable 
resource where the hydrogen system is to be 
installed. Local resource maps may be used 
as an acceptable preliminary source of re-
newable resource data. For proposed projects 
with an established renewable resource, pro-
vide a summary of the resource. 

(8) Hydroelectric/Ocean Energy Projects. Pro-
vide adequate and appropriate data to dem-
onstrate the amount of renewable resource 
available. Indicate the quality of the re-
source, including temperature (if applicable), 
flow, and sustainability of the resource, in-
cluding a summary of the resource evalua-
tion process and the specifications of the 
measurement setup and the date and dura-
tion of the evaluation process and proximity 
to the proposed site. If less than 1 year of 
data is used, a qualified consultant must pro-
vide a detailed analysis of the correlation be-
tween the site data and a nearby, long-term 
measurement site. 

(9) Renewable Energy Systems with Storage 
Components. Provide adequate and appro-
priate data to demonstrate the amount of re-
newable resource available. Indicate the 
type, quantity, quality, and seasonality of 
the renewable energy resource, where appli-
cable. Indicate the storage system specifica-
tions and the integrity of the system in con-
junction with the RES it is integrated with, 
including application, size, lifetime, response 
time, capital and maintenance costs associ-
ated with the operation as well as the dis-
tribution of the stored resource(s). 

Section D. Design and Engineering 

Describe the intended purpose of the 
project and the design, engineering, testing, 
and monitoring needed for the proposed 
project. The description shall support that 
the system will be designed, engineered, 
tested, and monitored to meet its intended 
purpose, ensure public safety, and comply 
with applicable laws, regulations, agree-
ments, permits, codes, and standards. In ad-
dition, identify that all major equipment is 
commercially available, including propri-
etary equipment, and justify how this unique 
equipment is needed to meet the require-
ments of the proposed design. In addition, in-
formation regarding component warranties 
and the availability of spare parts must be 
presented. 
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Section E. Project Development 

Describe the overall project development 
method, including the key project develop-
ment activities and the proposed schedule, 
including proposed dates for each activity. 
The description shall identify each signifi-
cant historical and projected activity, its be-
ginning and end, and its relationship to the 
time needed to initiate and carry the activ-
ity through to successful project completion. 
The description shall address applicant 
project development cash flow requirements. 
Details for equipment procurement and in-
stallation shall be addressed in Section F of 
this Appendix. Applications should include a 
concise development schedule with timelines 
for activities. 

Section F. Equipment Procurement and 
Installation 

Describe the availability of the equipment 
required by the system. The description shall 
support that the required equipment is avail-
able and can be procured and delivered with-
in the proposed project development sched-
ule. 

Describe the plan for site development and 
system installation, including any special 
equipment requirements. In all cases, the 
system or improvement shall be installed in 
conformance with manufacturer’s specifica-
tions and design requirements, and comply 
with applicable laws, regulations, agree-
ments, permits, codes, and standards. 

Section G. Operations and Maintenance 

Describe the operations and maintenance 
requirements of the system, including major 
rebuilds and component replacements nec-
essary for the system to operate as designed 
over its useful life. The warranty must cover 
and provide protection against both break-
down and a degradation of performance. The 
performance of the RES or EEI shall be mon-
itored and recorded as appropriate to the 
specific technology. 

[89 FR 79724, Sept. 30, 2024] 

Subpart E—Loan and Guarantee 
Provisions 

LOAN PROVISIONS 

§ 5001.401 Interest rate provisions. 
Interest rates, interest rate caps, and 

incremental interest rate adjustment 
limitations on a guaranteed loan are 
negotiated between the lender and the 
borrower. The interest rate for a guar-
anteed loan can be either fixed or vari-
able, or a combination thereof, as long 
as it is a legal rate. Interest rates can-
not be more than those rates the lender 

customarily charges its borrowers for 
non-guaranteed loans in similar cir-
cumstances in the ordinary course of 
business. The Agency encourages each 
lender to use the secondary market and 
pass interest-rate savings on to the 
borrower. If an interest rate swap is 
utilized, the guarantee will only cover 
principal and interest. The lender must 
provide the Agency with the overall ef-
fective interest rate charged to the 
borrower in the swap transaction. The 
Agency guarantee does not cover any 
fees related to the swap. 

(a) Different rates on guaranteed and 
unguaranteed portion of the guaranteed 
loan. It is permissible to have different 
interest rates on the guaranteed and 
unguaranteed portions of the loan. 

(b) Variable interest rates. A variable 
interest rate must be an interest rate 
that is tied to a published base rate, as 
published in a national or regional fi-
nancial publication, and is agreed to by 
the Agency. 

(1) The variable interest base rate 
must be specified in the promissory 
note along with any interest factors 
(e.g., National Prime plus 1.0 percent). 

(2) The lender may adjust the vari-
able interest rate at different intervals 
during the term of the loan, but not 
more often than quarterly. 

(3) The lender must incorporate, 
within the variable rate promissory 
note, a provision for adjustment of 
payment installments to fully amortize 
the loan by its maturity date. 

(c) Multi-rates. When multi-rates are 
used, the lender must provide the 
Agency with the overall effective inter-
est rate for the entire loan. 

(d) Interest rate changes. Any change 
in the base rate or fixed interest rate 
between issuance of the conditional 
commitment and loan closing must be 
approved by the Agency. Approval of 
such a change must be shown as an 
amendment to the conditional commit-
ment and must be reflected on the 
guaranteed loan closing report form. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70357, Dec. 10, 2021; 89 FR 79725, Sept. 30, 
2024] 

§ 5001.402 Term length, loan schedule, 
and repayment. 

(a) Term length. The lender, with 
Agency concurrence, will establish and 
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justify the guaranteed loan term based 
on the use of guaranteed loan funds, 
the useful economic life of the assets 
being financed and those used as collat-
eral, and the borrower’s repayment 
ability. The maximum term allowable 
for final guaranteed loan maturity is 
limited to the justified useful life of 
the project or assets used as collateral 
but may not exceed 40 years or limita-
tions in the applicable State statute, 
whichever is less. 

(b) Guaranteed loan schedule and re-
payment. The lender must structure re-
payment in consideration of the bor-
rower’s cash flow and in accordance 
with the provisions of this section and 
the loan agreement. Scheduled guaran-
teed loan payments shall be made no 
less frequently than annually. In addi-
tion: 

(1) Both the guaranteed and 
unguaranteed portions of the loan 
must be amortized over the same term. 

(2) Guaranteed loans must require a 
periodic payment schedule that will re-
tire the debt over the term of the loan 
without a balloon payment. Balloon 
maturities are not allowed, unless re-
quired as a loan servicing action. Pay-
ments must be amortized to maximize 
successful loan repayment and may 
vary by type of business or cash flow. 

(3) If the promissory note provides 
for an interest-only period, interest 
must be paid at least annually starting 
on a date that is no more than one year 
from the date of the promissory note. 
Scheduling of the first payment of 
principal and interest will be subject to 
consideration of whether the facility is 
operational and generates adequate in-
come. However, the scheduling of the 
first full principal and interest pay-
ment must commence not more than 3 
years from the date of the promissory 
note and be paid at least annually 
thereafter. 

(4) There must be no ‘‘due-on-de-
mand’’ clauses without cause. Regard-
less of any ‘‘due-on-demand’’ with 
cause provision in a lender’s promis-
sory note, the Agency must concur in 
any acceleration of the guaranteed 
loan unless the basis for acceleration is 
monetary default. 

[86 FR 42518, July 14, 2020, as amended at 86 
FR 70357, Dec. 10, 2021; 89 FR 79725, Sept. 30, 
2024] 

§ 5001.403 Lender fees. 
(a) The lender may charge the bor-

rower reasonable, routine, and cus-
tomary charges and fees for the guar-
anteed loan provided they are similar 
to those charges the lender assesses 
other borrowers for the same type of 
loan not subject to a loan guarantee. 
The lender must document such fees in 
the application. The lender may also 
charge routine and customary prepay-
ment penalties and late payment fees 
for the guaranteed loan, which must be 
stated in the guaranteed loan docu-
ments. 

(b) Default charges, penalty interest, 
late payment fees, and additional in-
terest expenses are not covered by the 
loan note guarantee and cannot be 
added to the principal or interest due 
under any loan note guarantee in the 
event of a loss claim as prescribed in 
§ 5001.521 or a repurchase as prescribed 
in § 5001.511. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79725, Sept. 30, 2024] 

§§ 5001.404–5001.405 [Reserved] 

§ 5001.406 Guaranteed loan amounts. 
Applicable guaranteed loan amounts 

depend on the type of project and the 
source of its funding. 

(a) CF projects. The maximum 
amount of a CF guaranteed loan that 
may be made to a borrower, including 
the guaranteed and unguaranteed por-
tions of any CF guaranteed loans, the 
outstanding principal and interest bal-
ance of any existing CF guaranteed 
loans, and any new CF guaranteed loan 
that is the subject of an application 
must not exceed $100 million. 

(b) WWD projects. The maximum 
amount of a WWD guaranteed loan 
that may be made to a borrower, in-
cluding the guaranteed and 
unguaranteed portions of any WWD 
guaranteed loans, the outstanding 
principal and interest balance of any 
existing WWD guaranteed loans, and 
any new WWD guaranteed loan that is 
the subject of an application must not 
exceed $50 million. 

(c) B&I projects. The maximum total 
amount of B&I guaranteed loans (in-
cluding the guaranteed and 
unguaranteed portions of any B&I 
guaranteed loans, the outstanding 
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principal and interest balance of any 
existing B&I guaranteed loans, and any 
new B&I guaranteed loan that is the 
subject of an application) that may be 
made to a borrower is limited to a 
maximum amount of $25 million. The 
Secretary, whose authority may not be 
redelegated, may approve, at the Sec-
retary’s discretion, guaranteed loans in 
excess of $25 million and up to $40 mil-
lion for rural cooperatives that process 
value-added agricultural commodities 
in accordance with § 5001.105(b)(18)(i). In 
addition to the borrower loan limit, 
there is a guarantor loan limit of $100 
million. 

(d) REAP projects. The amount of a 
guaranteed loan that will be made 
available to an eligible project and bor-
rower under this part will be at least 
$5,000, not to exceed 75 percent of eligi-
ble project costs. Borrowers must dem-
onstrate evidence of a financial con-
tribution in the project of not less than 
25 percent of total eligible project 
costs. 

(1) The maximum total amount of 
REAP guaranteed loans made to a bor-
rower, including the guaranteed and 
unguaranteed portions of all REAP 
guaranteed loans, the outstanding 
principal and interest balance of any 
existing REAP guaranteed loans and 
the new REAP guaranteed loan that is 
the subject of an application, must not 
exceed $25 million. 

(2) The total amount of funds avail-
able to agricultural producers for en-
ergy efficient equipment and systems 
will not exceed 15 percent of annual 
funds available to the program. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79726, Sept. 30, 2024] 

§ 5001.407 Percentage of loan guar-
antee. 

The percent of loan guaranteed may 
vary from program to program. The 
maximum guarantee is 90 percent of el-
igible guaranteed loan loss The Agency 
will set annually a guarantee percent-
age by program that will apply to loans 
guaranteed within each program. The 
annual guarantee percentage will take 
current Federal credit policy into con-
sideration and may be set at or below 
the maximum allowed authorized by 
statute. The Agency will announce an-
nual guarantee percentages each fiscal 

year by publishing a document in the 
FEDERAL REGISTER in accordance with 
§ 5001.10. 

§ 5001.408 Participation or assignment 
of guaranteed loan. 

(a) General. The lender may obtain 
participation in the loan or assign all 
or part of the guaranteed portion of the 
guaranteed loan on the secondary mar-
ket subject to the conditions specified 
in paragraphs (a)(1) through (5) of this 
section or retain the entire guaranteed 
loan. 

(1) Participation. The lender may ob-
tain participation in the loan under its 
normal operating procedures; however, 
the lender must retain title to and pos-
session of the promissory note(s) and 
retain the lender’s interest in the col-
lateral. 

(2) Assignment. Any assignment by 
the lender of the guaranteed portion of 
the loan must be accomplished in ac-
cordance with the conditions in the 
lender’s agreement and the provisions 
of this section. The holders and the 
borrower have no rights or obligations 
to one another. The holders and the 
borrower have no rights or obligations 
to one another. 

(3) Minimum retention by the lender. 
Minimum retention at all times must 
be from the unguaranteed portion of 
the loan and cannot be participated to 
another person. 

(i) The lender must hold a minimum 
of 7.5 percent of the total loan amount. 

(ii) The lender must retain its secu-
rity interest in the collateral and re-
tain the servicing responsibilities for 
the guaranteed loan. 

(iii) The Agency can approve a reduc-
tion of the minimum retention require-
ment below the applicable percentage 
on a case-by-case basis when the lender 
establishes to the Agency’s satisfaction 
that reduction of the minimum reten-
tion percentage is necessary to meet 
compliance with the lender’s regu-
latory authority. 

(4) Prohibition. The lender must not 
assign or participate any amount of 
the guaranteed or non-guaranteed por-
tion of the loan to the borrower, bor-
rower’s officers, directors, stock-
holders, other owners, or to members 
of their immediate families, or to a 
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parent company, an affiliate, or a sub-
sidiary of the borrower. 

(5) Secondary market. The lender must 
properly close their loan and fully dis-
burse loan funds of a promissory note 
for the purposes intended prior to as-
signment of the guaranteed portion of 
the promissory note(s) on the sec-
ondary market. The lender can assign 
all or part of the guaranteed portion of 
the loan only if the loan is not in de-
fault. Default includes a borrower de-
fault in payments or a lender default 
by unpaid periodic guarantee retention 
fees. A lender using the multi-note sys-
tem may sell the guarantee on the sec-
ondary market for a specific note once 
that note is fully disbursed, even if 
other guaranteed notes for the project 
have not been fully disbursed. 

(b) Lender’s servicing fee to holder. The 
assignment guarantee agreement must 
clearly state the guarantee portion of 
loan as a percentage and corresponding 
dollar amount of the guaranteed por-
tion of the guaranteed loan it rep-
resents and the lender’s servicing fee. 
The lender cannot charge the Agency a 
servicing fee and servicing fees are not 
eligible expenses for loss claim. 

(c) Distribution of proceeds. The lender 
must apply all loan payments and col-
lateral proceeds received, after pay-
ment of liquidation expenses, to the 
guaranteed and unguaranteed portions 
of the loan on a pro rata basis. 

(d) Promissory note(s). A loan note 
guarantee is issued to the lender for a 
specific promissory note(s) executed 
between the lender and the borrower. 
The lender must retain title to and 
possession of the guaranteed promis-
sory note(s), retain the lender’s inter-
est in the collateral, and retain the 
servicing responsibilities for the guar-
anteed loan. The lender is prohibited 
from issuing any additional promissory 
notes at a later date for the same guar-
anteed loan. 

(1) The lender may assign all or part 
of the guaranteed portion of the loan, 
including interest strips, to one or 
more holders by using an assignment 
guarantee agreement for each holder. 
The lender must complete and execute 
the assignment guarantee agreement 
and return it to the Agency for execu-
tion prior to holder execution. 

(2) The lender or holder may request 
a certificate of incumbency and signa-
ture from the Agency. 

(3) A holder, upon written notice to 
the lender and the Agency, may reas-
sign the unpaid guaranteed portion of 
the loan, in full, assigned under the as-
signment guarantee agreement. Hold-
ers can only reassign the complete 
block they have received and cannot 
subdivide or further split their interest 
in the guaranteed portion of a loan or 
retain an interest strip. 

(4) Upon notification and completion 
of the assignment through the use of 
the assignment guarantee agreement, 
the assignee succeeds to all rights and 
obligations of the holder thereunder. 
Subsequent assignments require notice 
to the lender and Agency using any for-
mat, including that used by the Securi-
ties Industry and Financial Markets 
Association (formerly known as the 
Bond Market Association), together 
with the transfer of the original assign-
ment guarantee agreement. 

(5) The Agency will not execute a 
new assignment guarantee agreement 
to affect a subsequent reassignment. 

(6) The Agency will not reissue a du-
plicate assignment guarantee agree-
ment unless: 

(i) The original was lost, stolen, de-
stroyed, mutilated, or defaced; and 

(ii) The reissue is made in accordance 
with § 5001.459. 

(e) Rights and liabilities. When a guar-
anteed portion of a loan is assigned to 
a holder using an assignment guar-
antee agreement, the holder succeeds 
to all rights of the lender under the 
loan note guarantee to the extent of 
the portion purchased. The full, legal 
interest in the promissory note must 
remain with the lender, and the lender 
remains bound to all obligations under 
the loan note guarantee, lender’s 
agreement, and Agency regulations ap-
plicable to the guarantee. 

(1) A guarantee and right to require 
purchase in accordance with § 5001.511 
will be directly enforceable by a holder 
notwithstanding any fraud or misrepre-
sentation by the lender or any unen-
forceability of the loan guarantee by 
the lender, except for fraud or mis-
representation of which the holder had 
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actual knowledge at the time it be-
came the holder or in which the holder 
participates or condones. 

(2) The lender must not represent a 
conditional commitment of guarantee 
as a loan guarantee. 

(3) The lender must reimburse the 
Agency for any payments the Agency 
makes to a holder on the lender’s be-
half under the loan note guarantee, 
given the lender would not be entitled 
to the payments had they retained the 
entire interest in the loan. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 86 FR 70358, Dec. 10, 
2021; 89 FR 79726, Sept. 30, 2024] 

§§ 5001.409–5001.449 [Reserved] 

GUARANTEE PROVISIONS 

§ 5001.450 General. 
(a) Full faith and credit. A loan note 

guarantee issued under this part con-
stitutes an obligation supported by the 
full faith and credit of the United 
States and is incontestable except for 
fraud or misrepresentation of which a 
lender or holder has actual knowledge 
at the time it becomes such lender or 
holder, or which a lender or holder par-
ticipates in or condones. 

(b) Conditions of guarantee. A guaran-
teed loan under this part will be evi-
denced by a loan note guarantee issued 
by the Agency. 

(1) The entire loan must be secured 
by the same collateral with equal lien 
priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of the guaran-
teed loan will neither be paid first nor 
given any preference or priority over 
the guaranteed portion. A parity or 
junior lien position in the guaranteed 
loan collateral may be considered on a 
case-by-case basis and must be ap-
proved by the Agency during the loan 
approval process. Requirements for 
guaranteed loans to purchase coopera-
tive stock are found in § 5001.140. 

(2) The lender must remain mort-
gagee and secured party of record not-
withstanding the fact that another 
party may hold a portion of the guar-
anteed loan. 

(3) The lender will receive all pay-
ments of principal and interest on ac-
count of the entire guaranteed loan 

and must promptly remit to each hold-
er and participant, if any, its pro rata 
share of any payment within 30 days of 
the lender’s receipt thereof from the 
borrower. Holder or participant pay-
ments are determined according to 
their respective interest in the guaran-
teed loan, less only the lender’s serv-
icing fee. 

(4) Any claim against a loan note 
guarantee or assignment guarantee 
agreement that is attached to, or relat-
ing to, a promissory note that provides 
for payment of interest-on-interest, de-
fault charges, penalty interest, or late 
payment fees will be reduced to remove 
such interest, fees and charges. 

(5) The loan note guarantee is unen-
forceable by the lender to the extent 
that any loss is occasioned by: 

(i) The violation of usury laws; 
(ii) Use of guaranteed loan funds for 

unauthorized loan purposes in accord-
ance with § 5001.122 or to the extent 
that those funds are used for purposes 
other than those specifically approved 
by the Agency in its conditional com-
mitment or amendment thereof; 

(iii) Failure to obtain, perfect, docu-
ment, and or maintain the required 
collateral or security position regard-
less of the time at which the Agency 
acquires knowledge thereof; and 

(iv) Negligent loan origination or 
negligent loan servicing as determined 
and documented by the Agency. 

(6) The Agency will guarantee pay-
ment as follows: 

(i) To any holder, 100 percent of any 
loss sustained by the holder on the 
guaranteed portion of the guaranteed 
loan it owns and on interest due (as de-
termined under paragraph (g) of this 
section) on such portion less any out-
standing servicing fee. 

(ii) To the lender: Any loss sustained 
by the lender on the guaranteed por-
tion of the guaranteed loan, including 
principal and interest (as determined 
under paragraph (c) of this section) evi-
denced by the promissory note(s) or as-
sumption agreements entered into in 
connection with an Agency approved 
transfer and assumption, and secured 
advances for protection and preserva-
tion of collateral made with the Agen-
cy’s authorization if applicable. 

(c) Accrued interest payments. If a loan 
has been guaranteed by the Agency 
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prior to October 1, 2020, the Agency 
will guarantee the lender and any hold-
ers accrued interest in accordance with 
the applicable regulations in effect for 
the respective program at the time the 
loan was guaranteed. For all guaran-
teed loans closed on or after October 1, 
2020, the Agency will guarantee ac-
crued interest in accordance with para-
graph (c)(1) or (2), as applicable, of this 
section. 

(1) If the lender owns all or a portion 
of the guaranteed portion of the guar-
anteed loan or makes a protective ad-
vance, the Agency, in its sole discre-
tion, may cover interest on the guaran-
teed portion for the 90 days from the 
most recent delinquency effective date. 
Per paragraph (c)(2) of this section, if 
applicable, the lender should issue an 
interest termination letter to any 
holder(s) and provide the Agency with 
a copy. The Agency will entertain the 
payment of interest up to 180 days past 
the most recent delinquency effective 
date only if: 

(i) The lender, and not the Agency, 
has repurchased all holder interests in 
the guaranteed loan in accordance with 
§ 5001.511; 

(ii) The lender is actively engaged in 
a credit resolution with the borrower 
to bring the account current or fully 
liquidate the collateral under the 
terms of a liquidation plan approved by 
the Agency; and 

(iii) Concurrence for inclusion of the 
extended period of interest to the lend-
er is received from the Agency. The 
lender must request an extension of ac-
crued interest in writing and document 
their collection efforts and timeframe 
for full resolution, which must be with-
in 180 days from the most recent delin-
quency. Approved collection efforts 
that will extend longer than 180 days 
from the most recent delinquency date 
will be limited to 90 days of accrued in-
terest payment from the Agency. 

(2) If the guaranteed loan has one or 
more holders, the lender will issue an 
interest termination letter to each 
holder establishing the termination 
date for interest accrual and provide 
the Agency with a copy. The loan note 
guarantee will not cover interest to 
any holder accruing after 90 days from 
the date of the interest termination 
letter. The Agency at its sole discre-

tion may notify each holder of the in-
terest termination provisions if it is 
determined that lender correspondence 
to holders is inadequate. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62197, Oct. 2, 2020; 89 FR 79726, Sept. 30, 
2024] 

§ 5001.451 Conditional commitment. 

(a) Issuance. Upon selection of an ap-
plication in accordance with § 5001.315 
in subpart D, the Agency will issue a 
conditional commitment to the lender, 
to be accepted by the lender and the 
borrower, containing conditions under 
which the Agency will issue a loan note 
guarantee. 

(1) Upon acceptance of the condi-
tional commitment, the lender agrees 
not to modify the scope of the project, 
overall facility concept, project pur-
pose, use of guaranteed loan funds, or 
other terms and conditions without 
Agency written concurrence in accord-
ance with paragraph (c) of this section. 

(2) If the lender decides at any time 
after receiving a conditional commit-
ment that it no longer wants a loan 
guarantee, the lender must imme-
diately advise the Agency of the can-
cellation in writing. Upon written noti-
fication from the lender, the Agency 
will de-obligate the funds associated 
with the conditional commitment. 

(b) Content. The conditional commit-
ment will address information required 
for issuing a loan note guarantee, in-
cluding but not limited to: 

(1) Approved use of guaranteed loan 
funds (source and use of funds); 

(2) Rates and terms of the loan; 
(3) Loan agreement requirements to 

include: 
(i) Repayment terms and amortiza-

tion provisions of the guaranteed loan; 
(ii) Description of real property col-

lateral, list of other collateral and 
identification of the lender’s lien pri-
ority in the collateral; 

(iii) A list of persons and entities 
guaranteeing payment of the guaran-
teed loan and their percentage of guar-
antee; 

(iv) Requirement as to the type and 
frequency of the financial statements 
to be required for the duration of the 
guaranteed loan (guarantor statements 
must be updated at least annually); 
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(v) Prohibition against borrower as-
suming liabilities or obligations of oth-
ers; 

(vi) Limitations on borrower dividend 
payments and compensation of officers, 
owners and members of borrower; 

(vii) Limitations on the purchase and 
sale of equipment other fixed assets 
and real estate; 

(viii) Restrictions on mergers, con-
solidations, or sales of the business, 
project, or guarantee loan collateral 
without the concurrence of the lender; 

(ix) Limitations on significant man-
agement changes without the concur-
rence of the lender; 

(x) Maximum debt-to-net worth 
ratio, when required by the lender or 
by this part; 

(xi) Minimum debt service coverage 
ratio, when required by the lender or 
by this part; 

(xii) Requirements imposed by the 
Agency in its conditional commitment; 

(xiii) Agency environmental require-
ments; and 

(xiv) Requirement for the lender and 
the Agency to have reasonable access 
to the project and financial records in-
cluding access for periodic inspections 
of the project and financial records by 
a representative of the lender or the 
Agency; and 

(xv) Requirement for the borrower to 
provide the lender and the Agency per-
formance information during the term 
of the guaranteed loan. 

(4) Loan closing requirements; 
(5) Lender and borrower certifi-

cations; 
(6) Collateral and lien position re-

quirements; and 
(7) Other requirements necessary to 

protect the Agency. 
(c) Change requests. The lender can re-

quest, in writing, changes to the condi-
tional commitment with justification. 
The Agency can deny, solely at its dis-
cretion, changes to the conditional 
commitment even if the changes are 
otherwise in compliance with this part. 
All changes to the conditional commit-
ment must be documented by written 
amendment to the conditional commit-
ment executed by all parties. 

(d) Acceptance or withdrawal of condi-
tional commitment. The lender and bor-
rower must complete and sign the con-
ditional commitment and return a 

copy to the Agency within 60 days. If 
the conditional commitment is not ac-
cepted by both the lender and borrower 
within 60 days, the conditional com-
mitment becomes null and void and the 
Agency will withdraw the conditional 
commitment and de-obligate the asso-
ciated funds. 

(e) Modification, and expiration of 
conditional commitment. The condi-
tional commitment issued by the Agen-
cy will be effective for a period of one 
year or sufficient time to complete the 
guaranteed loan project prior to loan 
closing. The lender must submit a writ-
ten request to the Agency to extend 
the conditional commitment at least 30 
days prior to its expiration date and 
obtain Agency approval for the exten-
sion. The Agency will consider this re-
quest only if no material adverse 
changes in the borrower or the bor-
rower’s financial condition have oc-
curred since issuance of the conditional 
commitment. If a conditional commit-
ment expires, the Agency will notify 
the lender in writing and may de-obli-
gate the funds. Any additions or modi-
fications to conditions stated in the 
original conditional commitment must 
be agreed upon between the lender, the 
borrower, and the Agency. 

[85 FR 42518, July 14,2020, as amended at 86 
FR 70358, Dec. 10, 2021; 87 FR 7368, Feb. 9, 
2022] 

§ 5001.452 Loan closing and conditions 
precedent to issuance of loan note 
guarantee. 

(a) The lender must not close the 
guaranteed loan until all conditions of 
the conditional commitment are met. 
If, at a later date, it is discovered that 
all conditions were not met, the lender 
will be advised in writing that full en-
forceability of the guarantee by the 
lender may be compromised if the defi-
ciencies are not corrected. 

(b) Simultaneously with or imme-
diately after the guaranteed loan clos-
ing, the lender must provide to the 
Agency the guarantee fee, and the fol-
lowing forms and documents: 

(1) An Agency-approved, ‘‘Guaranteed 
Loan Closing Report’’; 

(2) A copy of each executed promis-
sory note and collateral security docu-
ments; 
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(3) A copy of the executed final loan 
agreement, which must include any ad-
ditional requirements imposed by the 
Agency in the conditional commit-
ment; 

(4) The original, executed Agency-ap-
proved guarantee form(s) for any re-
quired personal, partnership or cor-
porate guarantees; 

(5) The borrower’s loan closing bal-
ance sheet, if required; 

(6) For loans to public bodies, an 
opinion from recognized bond counsel 
regarding the adequacy of the prepara-
tion, issuance, and enforceability of 
the debt instruments; 

(7) Any other documents required to 
comply with applicable law or required 
by this part, the conditional commit-
ment or the Agency; and 

(8) When requesting issuance of a 
loan note guarantee, the lender must 
certify to each condition identified in 
paragraphs (b)(8)(iii)(A) through (V) of 
this section, as applicable. 

(i) In making its certification, the 
lender can rely on certain written ma-
terials (e.g., certifications, evaluations, 
appraisals, financial statements, and 
other reports) provided by the borrower 
or other qualified third parties (e.g., 
independent engineers, appraisers, ac-
countants, attorneys, consultants, or 
other experts). 

(ii) If the lender is unable to provide 
any of the certifications required under 
this section, the lender must provide 
an explanation satisfactory to the 
Agency. 

(iii) The lender may request the loan 
note guarantee prior to construction in 
accordance with this part; however, the 
lender must still certify to all applica-
ble conditions of this paragraph 
(b)(8)(iii). 

(A) All requirements of the condi-
tional commitment have been met. 

(B) The financial criteria specified in 
§ 5001.303(b)(4) of this part and any fi-
nancial criteria contained in the condi-
tional commitment were: 

(1) Determined in accordance with 
any applicable requirements in § 5001.9 
of this part, and 

(2) Have been maintained through the 
issuance of the loan note guarantee. 
Failure to maintain or attain the min-
imum financial criteria will result in 

the Agency not issuing a loan note 
guarantee. 

(C) No major changes have been made 
in the applicant, project or lender’s 
loan conditions and requirements since 
the issuance of the conditional com-
mitment, unless such changes have 
been approved by the Agency. 

(D) There has been neither any mate-
rial adverse change in the borrower’s 
financial condition nor any other ma-
terial adverse change in the borrower 
during the period of time from the 
Agency’s issuance of the conditional 
commitment to issuance of the loan 
note guarantee regardless of the cause 
or causes of the change and whether or 
not the change or causes of the change 
were within the lender’s or borrower’s 
control. 

(1) The borrower is a legal entity in 
good standing with its regulator (as ap-
plicable) and operating in accordance 
with the laws of the State(s) or Tribe 
where the borrower was organized or 
has a place of business. 

(2) The borrower meets the eligibility 
requirements as outlined in § 5001.126(a) 
and (b) through (e), as applicable. 

(E) There is a reasonable prospect 
that the guaranteed loan and other 
project debt will be repaid on time and 
in full (including interest) from project 
cash flow according to the terms pro-
posed in the application. 

(F) The guaranteed loan has been 
properly closed, and the required secu-
rity instruments have been properly 
executed and all security interests ob-
tained by the lender have been or will 
be properly perfected in accordance 
with applicable law. 

(G) All planned property acquisition 
has been or will be completed; all de-
velopment has been or will be substan-
tially completed in accordance with 
plans and specifications and conforms 
to applicable Federal, State, and local 
codes; all equipment required for the 
project is available, can be procured 
and delivered within the project devel-
opment schedule, and will be installed 
in conformance with manufacturer’s 
specifications and design requirements; 
and costs have not exceeded the 
amount approved by the lender and the 
Agency. 

(H) The proposed project complies 
with all current Federal, State, and 
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local laws and regulatory rules that af-
fect the project, the borrower, and 
lender activities, including, but not 
limited to, equal opportunity and Fair 
Housing Act requirements and design 
and construction requirements. 

(I) Lender-required insurances are in 
effect. 

(J) All truth-in-lending and equal 
credit opportunity requirements have 
been met. 

(K) The borrower has marketable 
title to the collateral then owned by 
the borrower, subject to the rights of 
the guaranteed loan and to any other 
exceptions approved in writing by the 
Agency. 

(L) Where required, necessary or pru-
dent, the borrower has obtained— 

(1) A legal opinion relative to the 
title and accessibility to any rights-of- 
way and easements; and 

(2) A title opinion or title insurance 
showing the borrower has good and 
marketable title to the real property 
and other collateral and fully address-
ing all existing mortgages or other lien 
defects, restrictions or encumbrances. 
In those cases where there is adequate 
gap coverage, a title commitment may 
be acceptable. 

(M) All project funds have been or 
will be disbursed for purposes and in 
amounts consistent with the condi-
tional commitment (or Agency-ap-
proved amendment thereof) and the ap-
plication submitted to the Agency. Ap-
propriate lender controls were used to 
ensure that all funds were properly dis-
bursed, including funds for working 
capital. A copy of a settlement state-
ment by the lender detailing the use of 
loan and matching/equity funds must 
be attached to support this certifi-
cation. 

(N) When applicable, the entire 
amount of the loan for working capital 
or initial operating expenses have been 
disbursed to the borrower, except in 
cases where the Agency has approved 
disbursement over an extended period 
of time and funds are escrowed so that 
the settlement statement reflects the 
full amount to be disbursed. 

(O) When required, personal and/or 
corporate guarantees have been ob-
tained in accordance with § 5001.204 of 
this part. 

(P) Lien priorities are consistent 
with the requirements of the condi-
tional commitment. No claims or liens 
of laborers, subcontractors, suppliers of 
machinery and equipment, 
materialmen, or other parties have 
been filed against the collateral and no 
suits are pending or threatened that 
would adversely affect the collateral. 

(Q) Neither the lender nor any of the 
lender’s officers has an ownership in-
terest in the borrower or is an officer 
or director of the borrower, and neither 
the borrower nor its officers, directors, 
stockholders, or other owners have 
more than a 5 percent ownership inter-
est in the lender. 

(R) The loan agreement includes all 
borrower compliance measures identi-
fied in the Agency’s environmental re-
view for avoiding or reducing adverse 
environmental impacts of the project’s 
construction or operation. 

(S) The lender will comply with the 
requirements of the Debt Collection 
Improvement Act. 

(T) The lender has executed and de-
livered the lender’s agreement, com-
pleted registration in the Agency’s 
electronic reporting system, and elec-
tronically submitted the closing report 
for the guaranteed loan along with the 
appropriate guarantee fee. 

(U) For all RES and EEI projects, the 
lender must provide certification that 
the project has been performing or will 
perform at a steady state operating 
level in accordance with the technical 
requirements, plans, and specifica-
tions. Any modification to the 30-day 
steady state operating level require-
ment will be based on the Agency’s re-
view of the technical report or vendor 
certification and will be incorporated 
into the conditional commitment. 

(V) For CF and WWD projects, the 
lender must also certify that the lender 
would not make the loan without an 
Agency loan guarantee. 

(W) For WWD projects, if applicable, 
the lender must certify that the 
project complied with American Iron 
and Steel requirements. 

(X) For B&I, the capital/equity re-
quirement set forth in the Conditional 
Commitment was met, as evidenced by 
a balance sheet as of the date the guar-
anteed loan was closed, giving effect to 
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the entirety of the loan in the calcula-
tion whether or not the loan itself is 
fully advanced. A copy of the bor-
rower’s loan closing balance sheet 
must be included with the lender’s cer-
tification. 

(c) For RES projects where applica-
ble, the lender must provide to the 
Agency a copy of the executed power 
purchase agreement and/or a permis-
sion to operate letter from the energy 
off-taker. 

(d)(1) For all CF projects before the 
Agency will issue a loan note guar-
antee on a guaranteed loan to a bor-
rower other than a public body, the ar-
ticles of incorporation or other orga-
nizing documents of the borrower or 
the loan agreement must include a con-
dition similar to the following: 

(2) If the corporation dissolves or 
ceases to perform the community facil-
ity objectives and functions, the board 
of directors shall distribute all busi-
ness property and assets to one or more 
nonprofit corporations or public bodies. 
This distribution must be approved by 
75 percent of the users or members and 
must serve the public welfare of the 
community. The assets may not be dis-
tributed to any members, directors, 
stockholders, or others having a finan-
cial or managerial interest in the cor-
poration. Nothing herein shall prohibit 
the corporation from paying its debts. 

(e) For all B&I projects a borrower 
whose project involves locally or re-
gionally produced agricultural food 
products and is not located in a rural 
area must include in an appropriate 
agreement with retail and institutional 
facilities to which the borrower sells 
locally or regionally produced agricul-
tural food products a requirement to 
inform consumers of the retail or insti-
tutional facilities that the consumers 
are purchasing or consuming locally or 
regionally produced agricultural food 
products. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62198, Oct. 2, 2020; 86 FR 70358, Dec. 10, 
2021; 89 FR 79726, Sept. 30, 2024] 

§ 5001.453 Issuance of the loan note 
guarantee. 

The Agency, at its sole discretion, 
will determine if the conditions speci-
fied in the conditional commitment 

have been met and whether to issue the 
loan note guarantee. 

(a) Issuance. When the Agency is sat-
isfied that all of the conditions speci-
fied in the conditional commitment 
have been met and it receives all the 
required fees plus the executed lender’s 
agreement from the lender, the Agency 
will issue the documents identified in 
paragraphs (a)(1) through (3) of this 
section, as appropriate. 

(1) Loan note guarantee. The Agency 
will provide the lender the original 
loan note guarantee document which 
the lender must attach to the promis-
sory note. If the lender elected to use 
the multi-note system, the Agency will 
issue one loan note guarantee for the 
set of promissory notes. 

(2) Assignment guarantee agreement. If 
the lender assigns any guaranteed por-
tion of a guaranteed loan to a holder, 
the lender, holder, and the Agency will 
execute an assignment guarantee 
agreement for each assignment. 

(3) Certificate of incumbency and signa-
ture. The Agency will provide the hold-
er an executed certificate of incum-
bency form to verify the signature and 
title of the Agency official who signed 
the assignment guarantee agreement. 

(b) Agency review of closing. The Agen-
cy will review the closing documents 
submitted by the lender for complete-
ness and if all conditions have been 
met and all documents have been pro-
vided, the Agency will issue the loan 
note guarantee. If the Agency deter-
mines that it cannot issue the loan 
note guarantee, the Agency will notify 
the lender, in writing, of the reasons 
and give the lender a reasonable period 
within which to satisfy the objections. 
If the lender satisfies the objections 
within the time allowed, the Agency 
will issue the loan note guarantee. 

(c) Cancellation of obligation. A lender 
can submit a written request to the 
Agency for a partial cancellation. The 
lender must include in this request the 
reason for the partial cancellation, the 
effective date, and the portion to be 
canceled. If the Agency conditions for 
issuance of the loan note guarantee are 
rejected, cannot be met or funds are, in 
whole or in part, no longer needed, the 
Agency will cancel the obligation. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62198, Oct. 2, 2020] 
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§ 5001.454 Guarantee fee. 

The guarantee fee is a one-time, non- 
refundable fee paid by the lender to the 
Agency at or before loan closing and is 
required to be paid before the Agency 
will issue the loan note guarantee. The 
guarantee fee rate applied will be the 
rate as established in the FEDERAL 
REGISTER for the fiscal year in which a 
guaranteed loan is obligated. The lend-
er may pass the guarantee fee on to the 
borrower. 

(a) Guarantee fee calculation. The one- 
time guarantee fee is calculated by 
multiplying the total loan amount by 
the percentage of guarantee by the 
guarantee fee rate, which may vary by 
program. 

(b) Guarantee fee rates. The guarantee 
fee rate is established by the Agency in 
an annual document published in the 
FEDERAL REGISTER. While the fee rate 
may vary annually, they will not ex-
ceed the limits in table 1. Once the 
guarantee is obligated, the guarantee 
fee rate in effect at the time of obliga-
tion will remain in place even if the 
guarantee fee rate changes before the 
loan note guarantee is issued. 

TABLE 1 TO § 5001.454(b)—GUARANTEE FEE 

Maximum 
guarantee fee 

(percent) 

Community Facilities ..................................... 4 
Water and Waste Disposal ............................ 3 
Business and Industry ................................... 5 
Rural Energy for America Program ............... 3 

(c) Loan note guarantee prior to com-
pletion. If the loan note guarantee is 
issued prior to completion of the 
project’s construction under 
§ 5001.205(e)(2), an additional guarantee 
fee of 0.50 percent will be added. 

(d) Reduced fee. Subject to annual 
limits set by the Agency and published 
in an annual FEDERAL REGISTER docu-
ment, the Agency may charge a re-
duced guarantee fee if requested by the 
lender when the borrower’s project 
meets any one of the following criteria: 

(1) Is located in a rural community 
that— 

(i) Is a distressed community in ac-
cordance with the Economic Innova-
tion Group distressed community 
index. The list can be found on the 

Agency’s website at: https:// 
www.rd.usda.gov/onerdguarantee; 

(ii) Is experiencing long-term popu-
lation decline according to the last 
three decennial censuses; 

(iii) Is in a persistent poverty county. 
A persistent poverty county is any 
county that has had 20 percent or more 
of its population living in poverty over 
the past 30 years, as measured by the 
1990 and 2000 decennial census and 2007– 
2011 American Community Survey 5- 
year average, or any territory or pos-
session of the United States; 

(iv) Is in a presidentially declared 
disaster area, declared within the 24 
months preceding the date of the appli-
cation, and is experiencing trauma as a 
result of natural disaster; 

(v) Is located in a city, county, or 
state with an unemployment rate, as 
determined by the Department of 
Labor, 125 percent or greater of the 
current national rate; or 

(vi) Is located within the boundaries 
of a federally recognized Indian tribe’s 
reservation or within Tribal trust 
lands or within land owned by an Alas-
ka Native Regional or Village Corpora-
tion as defined by the Alaska Native 
Claims Settlement Act. 

(2) Processes, distributes, aggregates, 
stores, and/or markets locally or re-
gionally produced agricultural food 
products and promotes access to 
healthy foods; 

(3) Is locally owned and managed, and 
either 

(i) Supports value-added agriculture 
and provides a market for locally or re-
gionally produced agricultural food 
product; or 

(ii) Produces a natural resource 
value-added product/manufactures a 
product from a natural resource. 

(4) Is part of a strategic economic de-
velopment and community develop-
ment plan on a multi-jurisdictional 
and multi-sectoral basis in accordance 
with Section 6401 of the Agriculture 
Improvement Act of 2018 (Pub. L. 115– 
334); or 

(5) Provides an additional market for 
existing local businesses by purchasing 
substantial amounts of products or 
services from, selling product to, or 
providing services to existing local and 
regional businesses. The additional 
market for existing local businesses 
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means that the borrower uses industry 
clusters in the same community as a 
substantial part of their product manu-
facturing or service delivery, or the 
borrower is part of a product chain 
where they are a substantial part of 
another local business’ product manu-
facturing or service delivery. The use 
of local janitorial or maintenance 
firms, for example, does not meet this 
criteria. 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70358, Dec. 10, 2021; 89 FR 79726, Sept. 30, 
2024] 

§ 5001.455 Periodic guarantee reten-
tion fee. 

The Agency will collect a periodic 
guarantee retention fee from the lender 
for as long as the loan note guarantee 
is outstanding in accordance with the 
annual notice published in the FED-
ERAL REGISTER in accordance with 
§ 5001.10. Payment of the periodic guar-
antee retention fee is required to main-
tain the validity of the loan note guar-
antee. The lender may pass the fee on 
to the borrower but may not delay pay-
ment of the fee to the Agency while 
collecting the payment from the bor-
rower. The fee rates may differ by pro-
gram as published annually in a docu-
ment in the FEDERAL REGISTER in ac-
cordance with § 5001.10. The annual 
FEDERAL REGISTER notification will in-
clude the frequency of payment for the 
fees. 

(a) Calculation. The guarantee reten-
tion fee is calculated by multiplying 
the full outstanding principal guaran-
teed loan balance as of a date(s) as pub-
lished in the annual FEDERAL REGISTER 
notification, by the percentage of guar-
antee, by the fee rate as noted in the 
guaranteed loan conditional commit-
ment. 

(b) Effective fee rate. The effective 
guarantee retention fee rate that is 
published in a FEDERAL REGISTER docu-
ment in accordance with § 5001.10 at the 
time the guaranteed loan is obligated 
will be noted in the guarantee loan 
conditional commitment and the fee 
will remain in effect for the life of the 
loan note guarantee. 

(c) Payments. The guarantee reten-
tion fee payment frequency and related 
due date provisions will be published in 

the annual FEDERAL REGISTER notifica-
tion. 

(1) Guarantee retention fee payments 
not received within 60 days after their 
due date are considered delinquent and, 
at the Agency’s discretion, may result 
in cancellation of the loan note guar-
antee to the lender. The Agency will 
provide the lender 30 calendar days’ 
written notice that the fee is delin-
quent before canceling the loan note 
guarantee. Holders’ rights will con-
tinue in effect as specified in the loan 
note guarantee and assignment guar-
antee agreement, unless the holder 
took possession of an interest in the 
loan note guarantee knowing guar-
antee retention fees had not been paid. 

(2) Until the loan note guarantee is 
canceled by the Agency, any delin-
quent periodic guarantee retention fee 
will bear interest at the promissory 
note rate. 

(3) When the Agency repurchases 100 
percent of the guaranteed portion of 
the guaranteed loan as prescribed in 
§ 5001.511(c), the Agency will dis-
continue collection of the periodic 
guarantee retention fee. 

(d) Secondary market prohibition. 
Lenders are prohibited from selling any 
portion of the guaranteed loan on the 
secondary market if there are unpaid 
periodic guarantee retention fees. 

§ 5001.456 Other fees. 

The Agency has the authority and 
may at its discretion charge additional 
fees in order to maintain adequate lev-
els of program funding. Prior to the 
Agency charging any additional fees, 
the Agency will publish a notice of 
those fees in the FEDERAL REGISTER in 
accordance with § 5001.10. All fees will 
be disclosed in the conditional commit-
ment specific to the project as issued 
to the lender at the time approval. 

(a) Until the loan note guarantee is 
canceled by the Agency, any delin-
quent fees will bear interest at the 
promissory note rate. 

(b) Lenders are prohibited from sell-
ing any portion of the guaranteed loan 
on the secondary market if there are 
unpaid fees. 
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§ 5001.457 Changes prior to loan clos-
ing. 

(a) Change in borrower prior to closing. 
Any change in borrower ownership or 
organization prior to the issuance of 
the loan note guarantee must meet the 
applicable guaranteed program’s eligi-
bility requirements and must be ap-
proved by the Agency. 

(b) Transfer to new lender prior to 
issuance of the loan note guarantee. 
Prior to issuance of the loan note guar-
antee, a lender can request a transfer 
of an outstanding conditional commit-
ment to a new lender by providing the 
Agency with a letter from the lender, 
the borrower, and the proposed new 
lender. The request must include the 
reason(s) the current lender no longer 
desires to be the lender for the project. 

(1) The Agency may approve the 
transfer from the current lender to the 
proposed new lender provided the new 
proposed lender is an eligible lender 
(see paragraph (b)(2) of this section) 
and no material adverse changes have 
occurred in the: 

(i) Ownership, control or legal struc-
ture of the borrower; and 

(ii) Borrower’s written plan, scope of 
work, or the purpose or intent of the 
project. 

(2) The Agency will determine if the 
proposed new lender is eligible in ac-
cordance with § 5001.130 of this part 
prior to approving the transfer of lend-
er. The new lender must execute a new 
application form and a lender’s agree-
ment (unless the new lender already 
has a valid lender’s agreement with the 
Agency) and must complete a new cred-
it evaluation in accordance with 
§ 5001.202 of this part. The Agency may 
require the new lender to provide other 
updated application items as specified 
by the Agency. 

(3) If the Agency approves the trans-
fer to the new lender, the Agency will 
issue a letter of amendment to the 
original conditional commitment re-
flecting the new lender who must ac-
knowledge acceptance of the amended 
conditional commitment in writing. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 

§ 5001.458 Other Federal, State, and 
local requirements. 

Beginning on the date of issuance of 
the loan note guarantee, lenders and 
borrowers must— 

(a) Coordinate with all appropriate 
Federal, State, local and Tribal agen-
cies that may have jurisdiction or in-
volvement in each project; and 

(b) Comply with all current Federal, 
State, local, and Tribal laws and rules, 
as well as applicable regulatory com-
mission rules, that affect the project, 
the borrower, or lender. Compliance ac-
tivities include, but are not limited 
to— 

(1) Organization and borrower’s au-
thority to design, construct, develop, 
operate, and maintain the proposed fa-
cilities; 

(2) Borrowing money, giving security, 
and raising revenues for repayment; 

(3) Land use zoning; 
(4) Health, safety, and sanitation 

standards as well as design and instal-
lation standards; and 

(5) Protection of the environment 
and consumer affairs. 

§ 5001.459 Replacement of loan note 
guarantee and assignment guar-
antee agreement. 

If a loan note guarantee or assign-
ment guarantee agreement has been 
lost, stolen, destroyed, mutilated, or 
defaced while in the custody of the 
lender or holder, the Agency may issue 
a replacement to the lender or holder, 
as applicable under the conditions de-
scribed in paragraphs (a) through (b) of 
this section. The lender is prohibited 
from altering or modifying or approv-
ing any alterations to or modifications 
of any loan documents without the 
prior written approval of the Agency. 

(a) Replacement requirements. The 
lender must coordinate the activities 
of the party who seeks the replacement 
documents and must submit the re-
quired documents to the Agency for 
processing. The requirements for re-
placement are as follows: 

(1) A written statement of loss which 
includes: 

(i) Legal name and present address of 
either the lender or the holder who is 
requesting the replacement forms; 

(ii) Legal name and address of the 
lender of record; 
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(iii) Capacity of person certifying; 
(iv) Full identification of the loan 

note guarantee or assignment guar-
antee agreement including the name of 
the borrower, the Agency’s case num-
ber, date of the loan note guarantee or 
assignment guarantee agreement, face 
amount of the promissory note in 
which an interest was purchased, date 
of the promissory note, present balance 
of the guaranteed loan, percentage of 
guarantee, and, if an assignment guar-
antee agreement, the original named 
holder and the percentage of the guar-
anteed portion of the guaranteed loan 
assigned to that holder. Any existing 
parts of the document to be replaced 
must be attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, destruction, deface-
ment, or mutilation of the loan note 
guarantee or assignment guarantee 
agreement; and 

(vi) For the holder, evidence dem-
onstrating current ownership of the as-
signment guarantee agreement. If the 
present holder is not the same as the 
original holder, the lender must in-
clude a copy of the endorsement of 
each successive holder in the chain of 
transfer from the initial holder to 
present holder. If copies of the endorse-
ment cannot be obtained, the lender 
must submit the best available records 
of transfer (e.g., order confirmation, 
canceled checks, etc.). 

(b) Indemnity bond. An indemnity 
bond acceptable to the Agency must 
accompany the request for replacement 
except when the holder is the United 
States, a Federal Reserve Bank, a Fed-
eral Government corporation, a State 
or territory, the District of Columbia 
or a federally recognized tribal entity. 
The indemnity bond must: 

(1) Be issued by a qualified surety 
company holding a certificate of au-
thority from the Secretary of the 
Treasury and listed in Treasury De-
partment Circular 570, except when the 
outstanding principal balance and ac-
crued interest due the present holder, 
in accordance with § 5001.450(c), is less 
than $1 million as verified by the lend-
er via a written letter of certification 
of balance due; 

(2) Be issued and payable to the 
United States of America acting 
through the Agency; 

(3) Be in an amount not less than the 
unpaid principal and interest; and 

(4) Hold the Agency harmless against 
any claim or demand that might arise 
or against any damage, loss, costs, or 
expenses that might be sustained or in-
curred by reason of the loss or replace-
ment of the instruments. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62198, Oct. 2, 2020; 89 FR 79727, Sept. 30, 
2024] 

§§ 5001.460–5001.500 [Reserved] 

Subpart F—Servicing Provisions 
§ 5001.501 General. 

The lender is responsible for serv-
icing the entire loan and taking all 
servicing actions that a reasonably 
prudent lender would perform in serv-
icing its own portfolio of loans that are 
not guaranteed. The lender must cer-
tify that it will service the guaranteed 
loan in accordance with this part, its 
loan servicing policies and procedures, 
and the lender’s agreement. Where a 
lender’s loan servicing policies and pro-
cedures address a corresponding re-
quirement in this part or in the lend-
er’s agreement, the lender must com-
ply the corresponding requirement in 
this part, unless otherwise approved by 
the Agency. 

(a) A lender’s servicing responsibil-
ities include, but are not limited to, 

(1) Periodic borrower visits; 
(2) Distribution of guaranteed loan 

funds; 
(3) Collecting payments on guaran-

teed loans; 
(4) Ensuring compliance with the 

covenants and provisions in the loan 
agreement, security instruments, and 
other supplemental agreements relat-
ing to the guaranteed loan; 

(5) Obtaining and analyzing financial 
statements; 

(6) Ensuring payment of taxes and in-
surance premiums; 

(7) Maintaining liens and lien pri-
ority on collateral; 

(8) Keeping an inventory of all collat-
eral items, and reconciling the inven-
tory of all collateral sold during guar-
anteed loan servicing, including liq-
uidation; 

(9) Obtaining Agency approvals or 
concurrence as required; and 
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(10) Cooperating fully with all over-
sight and monitoring efforts of the 
Agency or its representatives as speci-
fied in § 5001.502. 

(b) The lender must remain mort-
gagee and secured party of record, not-
withstanding the fact that another 
party may hold a portion of the loan. 

(c) The lender must ensure that the 
borrower has obtained and will main-
tain all necessary insurance coverage 
appropriate to the proposed project. 

(d) If the Agency determines that the 
lender is not in compliance with its 
servicing responsibilities, the Agency 
reserves the right to take any action 
the Agency determines necessary to 
protect the Agency’s interests with re-
spect to the guaranteed loan. If the 
Agency exercises this right, the lender 
must cooperate with the Agency to rec-
tify the situation. 

§ 5001.502 Oversight and monitoring. 
The Agency will employ various 

oversight and monitoring activities in 
order to ensure compliance with this 
part. All lenders involved in any man-
ner with any loan note guarantee 
issued under this part or under a loan 
note guaranteed previously issued 
under a guaranteed loan program iden-
tified in § 5001.1 of this part must co-
operate fully with the Agency in its 
oversight and monitoring efforts, in-
cluding, but not necessarily limited to, 
those identified in paragraphs (a) 
through (c) of this section. 

(a) Reports and notifications. Lenders 
must submit to the Agency reports and 
notifications as required by this part. 
To facilitate the Agency’s oversight 
and monitoring including, but not nec-
essarily limited to, those identified in 
paragraphs (a)(1) through (4), as appli-
cable, of this section. 

(1) Status reports. No less than semi- 
annual status reports as of June 30 and 
December 31 each year (unless more 
frequent reports are needed as deter-
mined by the Agency to protect the fi-
nancial interests of the government) 
regarding the condition of the lender’s 
guaranteed loan portfolio (including 
borrower status and loan classifica-
tion) and any material change in the 
general financial condition of any bor-
rower since the last report was sub-
mitted. The lender must submit these 

reports within 30 calendar days after 
the reporting period, using the appro-
priate Agency online reporting system. 

(2) Default reports. Monthly default 
reports for each guaranteed loan in 
monetary default using the appropriate 
Agency online reporting system are 
due on the 15th working day of each 
month. 

(3) Notifications. The lender(s) must 
notify the Agency by written notifica-
tion within 15 calendar days of any: 

(i) Loan agreement violation by any 
borrower, including when the borrower 
is 30 days past due or is otherwise in 
default of the covenants in the loan 
agreement; 

(ii) Permanent or temporary reduc-
tion in the interest rate; 

(iii) Downgrade in the lender’s loan 
classification of any guaranteed loan; 
and 

(iv) Protective advances in accord-
ance with § 5001.516. 

(4) Collection activities report. If a lend-
er is liquidating the assets of a bor-
rower, the lender must also evaluate 
and provide a report of collection ac-
tivities regarding the collectability of 
personal and corporate guarantees. 

(b) Records—(1) Lenders. Upon request 
by the Agency, the lender must permit 
representatives of the Agency (or other 
authorized persons) to inspect and 
make copies of any of the records of 
the lender pertaining to each guaran-
teed loan issued under this part or pre-
viously issued under one of the pro-
grams identified in § 5001.1 of this part. 
Such inspection and copying may be 
made during regular office hours of the 
lender or at any other time the lender 
and the Agency agree upon. 

(2) Borrowers. Except as provided by 
law, upon request by the Agency, the 
borrower must permit representatives 
of the lender (or other authorized per-
sons) to inspect and make copies of any 
of the records relating to the bor-
rower’s project. Such inspection and 
copying may be made during regular 
office hours of the borrower or at any 
other time agreed upon between the 
borrower and the lender. 

(c) Agency and lender conference. 
When requested by the Agency, the 
lender must consult with the Agency 
to ascertain how the guaranteed loan is 
being serviced and that the conditions 
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and covenants of the loan agreement 
are being enforced. 

(d) Access to the project. Until the loan 
note guarantee is terminated, the bor-
rower must allow the lender and there-
fore the Agency access to the project 
and its performance information and 
permit periodic inspections of the 
project by an authorized representative 
of the lender or the Agency. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 

§ 5001.503 REAP RES or EEI project 
completion requirements. 

Once a REAP RES or EEI project has 
been completed, the lender or borrower 
is required to submit the applicable 
project performance report as identi-
fied in paragraphs (a) and (b) of this 
section by January 31 each year. 

(a) Renewable energy systems. For RES 
projects, commencing the first full cal-
endar year following the year in which 
project construction was completed 
and continuing for three full years, the 
borrower must provide an outcome 
project performance certification not-
ing that either the system has or has 
not performed at the steady state oper-
ating level as described in the tech-
nical report filed with the REAP guar-
anteed loan application, and whether 
projected jobs created or saved have 
occurred. If it has not performed as in-
tended, a report detailing the cir-
cumstances affecting performance 
must be provided to the Agency along 
with the actual energy production of 
the system (in BTUs, kilowatt-hours, 
or similar energy equivalents) and the 
actual number of jobs created or saved 
as a direct result of the RES project for 
which guaranteed loan funds were used. 

(b) Energy efficiency improvements. For 
EEI projects, commencing the first full 
calendar year following the year in 
which project construction was com-
pleted and continuing for two full 
years, the borrower must provide an 
outcome project performance certifi-
cation noting that either the energy ef-
ficiency improvements have or have 
not been utilized at or above the pro-
jected operating levels as described in 
the technical report filed with the 
REAP guaranteed loan application, and 
whether projected jobs created or saved 
have occurred. If it has not performed 

as intended, a report detailing the cir-
cumstances affecting performance 
must be provided to the Agency along 
with the actual energy savings of the 
system and the actual number of jobs 
created or saved as a direct result of 
the EEI project for which guaranteed 
loan funds were used. 

§ 5001.504 Financial reports. 

(a) The lender must obtain the bor-
rower’s and any guarantor’s financial 
statements required by this part and 
the loan agreement. The Agency may 
require an annual audited financial 
statement based on a project’s cir-
cumstances. States, local government, 
Indian tribes, institution of higher edu-
cation, and nonprofit organization bor-
rowers who meet the Federal awards 
expended threshold established in 2 
CFR part 200, subpart F, ‘‘Audit Re-
quirements,’’ during their fiscal year 
must submit an audit conducted in ac-
cordance with 2 CFR part 200, subpart 
F. 

(b) The lender must submit financial 
statements obtained under this section 
to the Agency within 120 days of the 
end of the borrower’s fiscal year. When 
the borrower’s audit is conducted in ac-
cordance with 2 CFR part 200, subpart 
F, audits must be submitted no later 
than nine months after the end of the 
borrower’s fiscal year or 30 days after 
the borrower’s receipt of the auditor’s 
report, whichever is earlier. If a lender 
makes reasonable documented at-
tempts to obtain financial statements 
but is unable to obtain the borrower’s 
(or guarantor’s) cooperation, the fail-
ure to obtain financial statements does 
not impair the validity of the loan note 
guarantee. 

(c) Annual financial statements must 
be in accordance with accounting prac-
tices acceptable to the Agency as pre-
scribed in § 5001.9 for all borrowers with 
a guaranteed loan balance in excess of 
$600,000. The lender may determine the 
type and frequency of financial state-
ments for borrowers with a total guar-
anteed loan balance below $600,000 upon 
notification and justification to the 
Agency. This section does not super-
sede the borrower financial statement 
requirements of 2 CFR part 200, subpart 
F. 
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(d) The lender must analyze the fi-
nancial statements obtained under 
paragraph (a) of this section and pro-
vide the Agency with a financial anal-
ysis including a credit evaluation of 
trends, strength and weaknesses, ratio 
analysis, and conclusions, plus any ex-
traordinary transactions; borrower vio-
lations of loan covenants and covenant 
waivers proposed by the lender, any 
routine servicing actions performed; 
and other indications of the financial 
condition of the borrower. 

(e) Following the Agency’s review of 
the lender’s financial analysis, the 
Agency will notify the lender in writ-
ing of any concerns. The lender must 
address each concern identified in the 
Agency’s findings by the due date stat-
ed in the correspondence. 

(f) The lender should routinely con-
firm the outstanding principal balance 
of a guarantee held by a holder to 
avoid any discrepancy and delay in rec-
onciliation in the event of a lender or 
Agency repurchase of the guaranteed 
loan from a holder in accordance with 
§ 5001.511. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 96860, Dec. 6, 2024] 

§ 5001.505 Collateral inspection and re-
lease. 

(a) Inspection of collateral. The lender 
must inspect the collateral as often as 
necessary to properly service the guar-
anteed loan. 

(b) Release of collateral. The lender 
must provide written justification for 
the release and obtain Agency approval 
before releasing any collateral. The 
lender is not required to provide jus-
tification for the release of collateral 
when the loan is not in default or liq-
uidation and the collateral being re-
leased is a working asset, such as ac-
counts receivable, inventory, and 
work-in-progress, that are routinely 
depleted or sold and proceeds used for 
the normal course of business oper-
ations. 

(1) Exceptions to prior approval. Lend-
ers are not required to obtain Agency 
approval prior to releasing collateral 
when the collateral sale proceeds are 
used to pay down debt in order of lien 
priority, pay down the guaranteed loan 
principal, or to acquire replacement 
collateral. 

(2) Appraisals. Current appraisals are 
required on all transactions pursuant 
to the requirements of § 5001.203 of this 
part. 

(3) Sale or release transaction. The sale 
or release of collateral must be based 
on an arm’s length transaction, unless 
otherwise approved, in writing, by the 
Agency when the sale or release of col-
lateral results in paying the guaran-
teed loan in full and termination of the 
loan note guarantee. There must be 
adequate consideration at market 
value for the release of collateral. Such 
consideration may include, but is not 
limited to: 

(i) Application of the net proceeds 
from the sale of collateral to the bor-
rower’s debts in order of their lien pri-
ority against the sold collateral; 

(ii) Use of the net proceeds from the 
sale of collateral to purchase other col-
lateral of equal or greater value which 
the lender will obtain as security for 
the benefit of the guaranteed loan with 
a lien position equal or superior to the 
position previously held; 

(iii) Application of the net proceeds 
from the sale of collateral to the bor-
rower’s guaranteed loan or to its busi-
ness operation in such a manner that a 
significant improvement to the bor-
rower’s debt service ability will be 
clearly demonstrated. The lender’s 
written request must detail how the 
borrower’s debt service ability will be 
improved; and 

(4) No adverse impact. Any release of 
collateral must not materially cause 
an adverse effect to the project’s oper-
ation or financial condition and the re-
maining collateral must be sufficient 
to provide for adequate collateral cov-
erage. Such assurance must be sup-
ported by written documentation from 
the lender and be acceptable to the 
Agency. If the Agency determines that 
the project may be adversely affected 
by a release of collateral, the Agency 
may, at its discretion, require an ap-
praisal on the remaining collateral in 
accordance with § 5001.203 of this part. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 
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§ 5001.506 Loan transfers and assump-
tions. 

(a) General. A lender must obtain 
prior written Agency approval in ac-
cordance with paragraph (c) of this sec-
tion before the lender conducts a trans-
fer and assumption of a guaranteed 
loan. The transferee will assume a loan 
amount at least equal to the out-
standing loan balance or the present 
market value of the collateral, which-
ever is less. If the transferor is to re-
ceive a payment for their equity, the 
total debt must be assumed. The fol-
lowing conditions must be met: 

(1) All transfers and assumptions will 
have a fee as provided by § 5001.509(b). 

(2) For each transfer and assumption, 
the lender must concur in plans for the 
disposition of funds, if any, in the 
transferor’s debt service, operations 
and maintenance, or other reserve ac-
counts. 

(3) The lender must confirm that the 
transfer and assumption can be com-
pleted in accordance with applicable 
laws. 

(4) The lender must confirm that the 
conveyance instruments will be filed, 
registered, and recorded as appropriate 
and legally permissible. The transfer 
and assumption must be made on the 
Lender’s form of assumption agree-
ment and contain the Agency case 
number of the transferor and trans-
feree. The lender must provide the 
Agency with a copy of the assumption 
agreement. 

(5) The lender may request a transfer 
and assumption when the total indebt-
edness, or less than the total indebted-
ness, of the guaranteed loan is assumed 
by another borrower. If the assumption 
is for less than the total indebtedness, 
the transfer and assumption must be 
an arm’s length transaction and the 
transfer must be of all loan collateral. 

(6) In the event of default of the guar-
anteed loan, a transfer and assumption 
of the borrower’s operation and guar-
anteed loan can be accomplished before 
or after the loan goes into liquidation. 
However, if the collateral has been pur-
chased through foreclosure or the bor-
rower has conveyed title to the lender, 
no transfer and assumption is per-
mitted. 

(7) No transfer and assumption is per-
mitted when the Agency has repur-

chased any guaranteed portion of the 
guaranteed portion of the loan. 

(8) If the transfer is for less than the 
total indebtedness, the pro rata share 
of an eligible loss will be paid to the 
lender after execution of the transfer 
and assumption documents. 

(b) Documentation. The lender will 
provide to the Agency documentation 
to support the transferee’s status as an 
eligible borrower, and such other docu-
mentation as the Agency may request 
to determine eligibility and credit 
evaluation. 

(1) The new borrower must sign an 
Agency-approved application form. 

(2) The Agency will require personal 
and/or corporate guarantee(s) in ac-
cordance with § 5001.204 of this part, as 
applicable. Any required new personal, 
partnership or corporate guarantors of 
the transferred guaranteed loan must 
sign an Agency approved guarantee 
form. 

(c) Agency approval. The Agency will 
only approve a transfer and assumption 
if the transferee will continue the eli-
gible purpose of the guaranteed loan 
and such transfer and assumption com-
plies with the conditions specified in 
paragraphs (c)(1) through (3) of this 
section, as applicable. 

(1) Whenever the transferor and 
transferee are affiliates or related par-
ties, the transfer and assumption must: 

(i) Be to an eligible borrower to con-
tinue the project for eligible purposes; 

(ii) Transfer all the loan collateral; 
and 

(iii) Be for the full amount of the 
guaranteed loan indebtedness. 

(2) A transfer and assumption may be 
approved when the present borrower is 
unable or unwilling to accomplish the 
objectives of the guaranteed loan, and 
the transfer will be in the best finan-
cial interest of the borrower and the 
Agency. 

(3) The Agency prefers to transfer to 
an eligible borrower subject to the 
policies and procedures governing the 
type of guaranteed loan being made, 
however the Agency will consider ap-
proving a transfer of a guaranteed loan 
to an ineligible borrower only if: 

(i) The sale price is greater than it 
would be if the transfer was to an eligi-
ble borrower; 
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(ii) The transfer to an ineligible bor-
rower is needed as a method for serv-
icing a problem case; or 

(iii) When an eligible borrower is not 
available. All transfers to an ineligible 
borrower must meet the following re-
quirements: 

(A) Transfer fees will be collected, 
and payments applied, in accordance 
with § 5001.509(b); 

(B) The ineligible borrower agrees to 
pay the loan balance within the re-
maining term of the original guaran-
teed loan in periodic installments that 
will not result in a balloon payment at 
the loan’s maturity; 

(C) Interest rates are at the rate 
specified in the promissory note of the 
transferor or at rates customarily 
charged borrowers in similar cir-
cumstances in the ordinary course of 
business. The rates can be either fixed 
or variable, and are subject to Agency 
review and approval; 

(D) The ineligible borrower must 
have the legal authority to enter into 
the contract and have the ability to 
repay the loan, as determined by the 
lender and the Agency. The ineligible 
borrower must submit a current bal-
ance sheet to the lender. The lender 
must obtain and analyze the credit his-
tory of the ineligible borrower. 

(d) Release of liability. The transferor, 
including any guarantor, can be re-
leased from liability only with prior 
Agency written approval when the 
transfer and assumption is for the full 
outstanding balance of the guaranteed 
loan. If the assumption is for less than 
the full amount of the loan and the 
Agency pays a loss to the lender, the 
transferor, including any guarantor, 
are specifically subject to the Debt 
Collection Improvement Act provisions 
unless other workout arrangements 
have been made. 

(e) Loan agreement. A new loan agree-
ment or an assumption agreement, ac-
ceptable to the Agency must be exe-
cuted to establish the terms and condi-
tions of the loan being assumed. 

(f) Changes in loan terms. When a 
transfer or assumption is made to an 
eligible borrower continuing the 
project for eligible purposes, the loan 
terms may remain the same or may be 
changed whether the transfer is for the 
total indebtedness or less than the 

total indebtedness. If the loan terms 
are to be changed, the lender must sub-
mit a request in accordance with this 
paragraph (f). The changed loan terms 
must be concurred to by the Agency, 
all holders, and the transferee (includ-
ing guarantors). If there are changes in 
loan terms, the lender’s request will re-
quire the following: 

(1) An explanation of the reasons for 
the proposed change in the loan terms, 
and 

(2) Certification that the lien posi-
tion securing the guaranteed loan will 
be maintained or improved, and proper 
insurances will continue to be in effect. 

(g) Loan note guarantee. The lender is 
responsible for noting each transfer 
and assumption on all originals of the 
loan note guarantee. 

(h) Proceeds. Before the transfer and 
assumption is closed, the lender must 
credit any proceeds received from the 
sale of collateral to the transferor’s 
guaranteed loan debt in order of lien 
priority. 

(i) Additional loans. Guaranteed loans 
may be used to provide additional 
funds in connection with a transfer and 
assumption. The Agency will consider 
approving a guaranteed loan to provide 
additional funds in connection with a 
transfer and assumption pursuant to 
the lender’s submission of a complete 
application in accordance with 7 CFR 
part 5001, subpart D. 

(j) Credit quality. The lender must 
make a complete credit evaluation in 
accordance with § 5001.202 of this part 
to determine viability of the project 
(subject to the Agency review and ap-
proval) including any requirement for 
deposits in an escrow account as secu-
rity to meet the applicable equity re-
quirements for the project. 

(k) Appraisals. If the proposed trans-
fer and assumption is for less than the 
full amount of the guaranteed loan, an 
appraisal is required on all the collat-
eral being transferred, and the amount 
of the assumption must not be less 
than this appraised value. The lender is 
responsible for obtaining the appraisal, 
which must conform to the require-
ments of § 5001.203 of this part. How-
ever, if the original appraisal is more 
than one year old, but less than two 
years old, the lender may provide an 
appraisal with a new effective date of 
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evaluation in lieu of a completely new 
appraisal. 

(l) Legal opinion. Prior to Agency ap-
proval, the lender must provide the 
Agency a preliminary written legal 
opinion that the guaranteed loan can 
be properly and legally transferred and 
assurance that the conveyance instru-
ments will be appropriately filed, reg-
istered, and recorded. Upon execution 
of the transfer and assumption, the 
lender must provide the Agency with a 
final legal opinion that the assumption 
is completed, valid, and enforceable, 
and the assumption is consistent with 
the conditions outlined in the Agency’s 
conditions of approval for the transfer 
and complies with all Agency regula-
tions. 

(m) Promissory notes. The lender must 
not issue any new promissory notes, re-
lease any mortgages and/or deeds of 
trust on the existing debt being trans-
ferred. An allonge may be attached to 
existing promissory notes as needed. 

(n) Loss/repurchase resulting from 
transfer and assumption. (1) Any result-
ing loss must be processed in accord-
ance with § 5001.521. 

(2) If a holder owns any of the guar-
anteed portion of the loan, such por-
tion must be repurchased by the lender 
or the Agency in accordance with 
§ 5001.511. 

(o) Cash down payment. The lender 
may allow the transferee to make cash 
down payments directly to the trans-
feror provided: 

(1) The transfer and assumption are 
made for the total indebtedness to an 
eligible borrower to continue the 
project for eligible purposes; 

(2) The lender recommends that the 
cash be released, and the Agency con-
curs prior to the assumption being 
completed. The lender can require that 
an amount be retained for a defined pe-
riod of time as a reserve against future 
defaults. Interest on such account may 
be paid periodically to the transferor 
or transferee as agreed; and 

(3) The lender determines that the 
transferee has the repayment ability to 
meet the obligations of the assumed 
guaranteed loan as well as any other 
indebtedness. 

(p) Change in control of borrower. The 
Agency will deem that a transfer and 
assumption has occurred whenever 

there is a significant change in the 
control of the borrower. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 

§ 5001.507 Lender transfer. 
(a) After the issuance of a loan note 

guarantee, a lender may sell or trans-
fer the entire loan to a new lender with 
prior written approval of the Agency. 
The Agency may approve the sale or 
transfer to a new lender if the fol-
lowing conditions are met. The new 
lender: 

(1) Is an eligible lender in accordance 
with § 5001.130 of this part and is ap-
proved as such; 

(2) Is able to service the loan in ac-
cordance with the original loan docu-
ments; 

(3) Agrees in writing to acquire title 
to the unguaranteed portion of the 
loan held by the original lender and as-
sumes all original loan requirements, 
including liabilities and servicing re-
sponsibilities; and 

(4) The transfer to the new lender is 
requested in writing by the borrower, 
the proposed new lender, and the origi-
nal lender of record, if still in exist-
ence. 

(b) Upon Agency approval, the origi-
nal lender must transfer to the new 
lender the: 

(1) Original promissory note and loan 
security documents; 

(2) Original loan note guarantee; 
(3) Original personal and corporate 

guarantee(s); 
(4) Loan payment history; and 
(v) The new lender must agree to ac-

cept the current loan terms, including 
the interest rate, secondary market 
holder (if any), collateral, loan agree-
ment terms, and guarantors. The new 
lender can modify the loan terms after 
acquisition only by submitting a writ-
ten request to the Agency and receiv-
ing Agency approval. 

(vi) The new lender must certify to 
the Agency that the loan transfer has 
been completed in accordance with ap-
plicable laws and all provisions of the 
original loan remain in full force and 
effect. 

(c) The Agency will not pay any loss 
or share in any costs (e.g., legal fees, 
appraisal fees and environmental as-
sessments) for a voluntary transfer of 
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lender. This includes situations where 
a lender is merged with or acquired by 
another lender and situations where 
the lender has failed and been taken 
over by a Federal regulatory agency 
such as the Federal Deposit Insurance 
Corporation (FDIC) and the loan is sub-
sequently sold to another lender. How-
ever, in situations where the lender has 
failed and been taken over by a Federal 
regulator and the loan is liquidated 
rather than being sold to another lend-
er, the Agency will pay losses and 
share in costs as if the Federal regu-
latory agency were an approved new 
lender. 

(d) In cases when there is a transfer 
to a new lender or when a lender has 
been merged with or acquired by an-
other lender, the Agency and the new 
lender must execute a new lender’s 
agreement, unless the new lender al-
ready has a valid lender’s agreement 
with the Agency. 

(e) After Agency approval of a trans-
fer of lender, all terms of the original 
loan note guarantee shall transfer to 
the benefit of the new lender. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 

§ 5001.508 Mergers. 
Agency approval. All borrower merg-

ers or consolidations (herein referred 
to as ‘‘mergers’’) require approval by 
the Agency and the lender. The Agency 
may approve a merger when— 

(a) The resulting organization will be 
eligible for a guaranteed loan and as-
sumes all the liabilities and acquires 
all the assets of the merged borrower; 

(b) The merger is in the best interest 
of the government and the merging or-
ganization; 

(c) The resulting organization can 
meet all required conditions as con-
tained in specific loan agreements; and 

(d) All property can be legally trans-
ferred to the resulting organization. 

§ 5001.509 Servicing fees. 
The lender may pass the servicing 

fees on to the borrower but may not 
delay payment of the fee to the Agency 
while collecting the payment from the 
borrower. 

(a) Guarantee retention fees. Where the 
lender is required to pay a periodic 
guarantee retention fee (see § 5001.455), 

the fee is due for the entire payment 
period even if the loan note guarantee 
is terminated or transferred before the 
next retention fee payment is due. 

(b) Borrower transfer fee. The Agency 
will charge the following fees: 

(1) A one-time, $1,500 nonrefundable 
transfer fee at the time of transfer to 
an eligible borrower. 

(2) Payment of a one-time nonrefund-
able transfer fee of 1 percent of the 
guaranteed loan balance to ineligible 
borrowers. 

§ 5001.510 Subordination of lien posi-
tion. 

(a) Request for subordination. A lender 
seeking a subordination of its lien posi-
tion in collateral must submit a writ-
ten request to the Agency. The lender 
must include in the request a financial 
analysis of the servicing action. The fi-
nancial analysis must be fully sup-
ported by current financial statements, 
less than 90 calendar days old, of the 
borrower and guarantors. The lender 
must receive written Agency approval 
prior to the subordination. 

(b) Agency approval. Agency approval 
of the subordination request requires 
that: 

(1) The subordination of the lender’s 
lien position enhances the borrower’s 
business and is in the best financial in-
terest of the Agency; 

(2) The lien to which the guaranteed 
loan is subordinated is for a fixed dol-
lar amount or fixed credit limit and for 
a fixed term, after which the guaran-
teed loan lien priority will be restored; 

(3) Remaining collateral is sufficient 
to provide for adequate collateral cov-
erage of the guaranteed loan after tak-
ing into account the lender’s discount 
of collateral consistent with the lend-
er’s sound loan-to-discounted value 
practices and satisfactory justification 
of the discount used. The Agency may 
require a current independent appraisal 
in accordance with § 5001.203. However, 
if the original appraisal is more than 
one year old, but less than two years 
old, the lender may provide an ap-
praisal with a new effective date of 
evaluation in lieu of a completely new 
appraisal; 

(4) Lien priorities remain for the por-
tion of the loan collateral that was not 
subordinated; 
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(5) The subordination of collateral to 
a line of credit does not extend beyond 
the term of the line of credit and in no 
event exceeds more than three years. 

(6) Subordination to a tax-exempt ob-
ligation is strictly prohibited in com-
pliance with OMB Circular A–129, 
‘‘Policies for Federal Credit Programs 
and Non-Tax Receivables.’’ 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79727, Sept. 30, 2024] 

§ 5001.511 Repurchases from holders. 
(a) General. A holder can make writ-

ten demand on either the lender or the 
Agency to repurchase the unpaid guar-
antee portion of the loan when the bor-
rower is in monetary default or when 
the lender has failed to pay the holder 
its pro-rata share of any payment made 
by the borrower within 30 days of the 
lender’s receipt thereof from the bor-
rower. When making written demand 
on the lender, the holder must concur-
rently send a copy of the demand letter 
to the Agency. 

(1) The lender is encouraged to repur-
chase the guarantee, upon written de-
mand of a holder, to facilitate the ac-
counting of funds, resolve any loan 
problem, and resolve the monetary de-
fault, where and when reasonable. The 
benefit to the lender is that it may re- 
assign the guaranteed portion of the 
loan and then continue collection of its 
servicing fee, if any, when the mone-
tary default is cured. 

(2) When a lender receives a written 
demand for repurchase from a holder, 
the lender must notify any other hold-
er and the Agency within 30 calendar 
days of receipt of the written demand. 
The lender must inform all parties if 
the lender will repurchase the unpaid 
guaranteed portion of the loan from 
the requesting holder. 

(3) Upon repurchase the holder will 
re-assign the assignment guarantee 
agreement to the lender without re-
course. 

(b) Repurchase by lender for loan serv-
icing purposes. If the lender, borrower, 
and holder are unable to agree to re-
structuring of loan repayment, interest 
rate, or loan terms to resolve any loan 
problem or resolve any default and re-
purchase of the guaranteed portion of 
the loan is necessary to adequately 
service the loan, the holder must reas-

sign the guaranteed portion of the loan 
to the lender. The reassignment must 
be for an amount not less than the 
holder’s unpaid principal and accrued 
interest, in accordance with § 5001.450(c) 
of this part, on such portion less the 
lender’s servicing fee. 

(1) Upon repurchase the holder will 
re-assign the assignment guarantee 
agreement to the lender without re-
course. 

(2) The lender must not repurchase 
from the holder for arbitrage or other 
purposes to further its own financial 
gain. 

(3) Any repurchase from a holder may 
only be made after the lender obtains 
the Agency’s written approval. 

(c) Agency repurchase. If the lender 
does not repurchase the guaranteed 
portion from the holder, the Agency 
may, at its option, purchase such guar-
anteed portion of the loan for loan 
servicing purposes. A holder can sub-
mit a written demand to the Agency 
for repurchase only if the lender de-
clines to repurchase. If a prior written 
demand was not made upon the lender, 
the Agency will notify the lender and 
allow up to seven calendar days for the 
lender to exercise their option to re-
purchase as provided in this section. 

(1) Lender does not repurchase. If the 
lender does not repurchase the unpaid 
guaranteed portion of a loan as pro-
vided in paragraph (a) of this section, 
the Agency will, within 30 calendar 
days after written demand to the Agen-
cy from the holder, purchase from the 
holder the unpaid principal balance of 
the guaranteed portion together with 
accrued interest to date of repurchase 
or the interest termination date, 
whichever is sooner, less the lender’s 
servicing fee. The guarantee will pay 
accrued interest to the holder on the 
loan as determined under § 5001.450(c) of 
this part. 

(2) Written demand content. The holder 
must include in its written demand to 
the Agency: 

(i) A copy of the written demand 
made upon the lender; 

(ii) A copy of the lender’s denial to 
repurchase the unpaid guaranteed por-
tion of the guaranteed loan; 

(iii) Evidence of the right to require 
payment from the Agency as provided 
by the holder or duly authorized agent. 
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Such evidence must consist of the 
original assignment guarantee agree-
ment properly assigned to the Agency 
without recourse including all rights, 
title, and interest in the loan; 

(iv) The amount due including unpaid 
principal, unpaid interest to date of de-
mand, and interest subsequently accru-
ing from date of demand to proposed 
payment date; and 

(v) When the initial holder has as-
signed its interest, the original assign-
ment guarantee agreement and an 
original of each Agency-approved reas-
signment document in the chain of 
ownership, with the latest reassign-
ment being assigned to the Agency 
without recourse, including all rights, 
title, and interest in the guarantee. 

(3) Payment. Unless otherwise agreed 
upon, payment will not be later than 30 
calendar days from the date of demand. 

(i) Upon request by the Agency, the 
lender must promptly furnish (within 
30 calendar days of such request) a cur-
rent statement, certified by an appro-
priate authorized officer of the lender, 
of the unpaid principal and interest 
then owed by the borrower on the loan 
and the amount then owed to any hold-
er, along with the information nec-
essary for the Agency to determine the 
appropriate amount due the holder. 

(ii) Any discrepancy between the 
amount claimed by the holder and the 
information submitted by the lender 
must be resolved between the lender 
and the holder before payment will be 
approved. The Agency will notify both 
parties and such conflict will suspend 
the running of the 30-calendar-day pay-
ment requirement. 

(iii) If a repurchase of a guaranteed 
loan includes the capitalization of in-
terest, interest accrued on the capital-
ized interest will not be paid to the 
holder. 

(4) Subrogation. When the Agency pur-
chases a loan from a holder it assumes 
all rights that were previously held by 
the holder. 

(5) Servicing fee. When the Agency 
purchases the guaranteed portion of 
the loan from a holder, the lender’s 
servicing fee will stop on the date that 
interest was last paid by the borrower. 
The lender can neither charge a serv-
icing fee to the Agency nor collect such 
fee from the Agency. 

(6) Accrued interest. If the Agency re-
purchases 100 percent of the guaranteed 
portion of a loan and becomes the hold-
er, interest accrual on the loan will 
cease until the lender resumes remit-
tance of the pro rata payments to the 
Agency. 

(7) Establishing interest termination 
date. When a guaranteed loan has been 
delinquent more than 60 calendar days 
and no holder comes forward or when 
the lender has accelerated the account, 
and subject to the expiration of any 
forbearance or workout agreement, the 
lender, or the Agency at its sole discre-
tion, must issue a letter to the hold-
er(s) establishing the interest termi-
nation date in accordance with 
§ 5001.450(c)(2). 

(8) Obligations and rights. Purchase by 
the Agency neither changes, alters, or 
modifies any of the lender’s obligations 
to the Agency arising from the lender’s 
agreement, guaranteed loan or loan 
note guarantee, nor does it waive any 
of the Agency’s rights against the lend-
er. The Agency will have the right to 
set-off against the lender all rights in-
uring to the Agency as the holder of 
the instrument against the Agency’s 
obligation to the lender under the loan 
note guarantee. 

(9) Accelerated loan. When the lender 
has accelerated the loan and the lender 
holds all or a portion of the guaranteed 
loan, an estimated loss claim must be 
filed by the lender with the Agency 
within 60 calendar days from the date 
the loan was accelerated. Accrued in-
terest paid to the lender in accordance 
with § 5001.450(c)(1). 

(10) Interest termination during bank-
ruptcy. When a borrower files a Chapter 
7 liquidation plan, the lender shall im-
mediately notify the Agency and sub-
mit a liquidation plan. The Agency will 
establish an interest termination date 
based on the date interest was last paid 
to the lender. When a borrower files ei-
ther a Chapter 9 or Chapter 11 bank-
ruptcy restructuring plan, the Agency 
and lender shall meet to discuss the 
bankruptcy procedure, the ability of 
the borrower to meet their restruc-
turing plan, the lender’s treatment of 
accruing interest, and potentially es-
tablish an interest termination date 
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for the guaranteed loan. If the restruc-
turing bankruptcy Chapter 9 or Chap-
ter 11 is converted to a liquidation 
bankruptcy Chapter 7 by court order, 
the interest termination date will be 
the date of such conversion. 

[85 FR 62198, Oct. 2, 2020, as amended at 89 FR 
79728, Sept. 30, 2024] 

§ 5001.512 Additional expenditures and 
loans. 

The lender shall not make additional 
expenditures on behalf of, or provide 
new loans to, the borrower without no-
tification to the Agency even though 
such expenditures or loans will not be 
guaranteed. The lender shall not ap-
prove additional expenditures or new 
loans where the expenditure or loan 
will violate, or cause a violation of, 
any of the loan covenants in the bor-
rower’s loan agreement. 

§ 5001.513 Interest rate changes. 
(a) Interest rate freezes. The guaran-

teed loan interest rate will freeze at 
the earliest uncured default date and 
will remain unchanged until the can-
cellation of the loan note guarantee in 
compliance with § 5001.524. 

(b) Reductions. The borrower, lender, 
and holder (if any) may collectively 
initiate a permanent or temporary re-
duction in the interest rate of the 
guaranteed loan at any time during the 
life of the loan upon written agreement 
among these parties. After a perma-
nent reduction, the loan note guar-
antee will only cover losses of interest 
at the reduced interest rate. 

(1) When the Agency is a holder, the 
lender must obtain Agency approval 
before implementing the reduction. 
The lender must provide a copy of the 
modification agreement to the Agency 
for approval. The Agency will approve 
the reduction only when it is dem-
onstrated that the change is more via-
ble than liquidation and that the gov-
ernment’s financial interests are not 
adversely affected. 

(2) Factors that the Agency will con-
sider in determining whether to ap-
prove the change are the Government’s 
cost of borrowing money; the monetary 
recovery is greater than the liquida-
tion recovery; and the project’s contin-
ued viability as demonstrated by a fi-
nancial feasibility analysis. 

(c) Increases. Unless a temporary in-
terest rate reduction occurred, in-
creases in fixed interest rates and in-
creases in variable interest rate struc-
ture are prohibited. 

(d) Fixed rate to variable rate change. 
Fixed rates can be changed to variable 
rates to reduce the borrower’s interest 
rate only when the variable rate has a 
ceiling that is less than or equal to the 
original fixed rate. 

(e) Variable rate to fixed rate change. 
Variable rates can be changed to a 
fixed rate at the request of the bor-
rower, agreement of the holder, if any, 
and Agency concurrence. 

(f) After adjustments. The interest 
rates, after adjustments, must comply 
with the requirements for interest 
rates on new loans as established by 
paragraph § 5001.401. 

(g) Documentation. The lender is re-
sponsible for the legal documentation 
of interest rate changes by an endorse-
ment or any other legally effective 
amendment to the promissory note; 
however, no new promissory notes can 
be issued. The lender must provide cop-
ies of all such documents to the Agen-
cy within 10 calendar days of the 
change. 

(3) In a final loss settlement when 
qualifying interest rate changes are 
made in compliance with this part, the 
lender must calculate interest based on 
the periods the given rates were in ef-
fect. The lender must maintain records 
that adequately document the accrued 
interest claimed, which must be deter-
mined in accordance with § 5001.450(c). 

[85 FR 42518, July 14, 2020, as amended at 86 
FR 70358, Dec. 10, 2021] 

§ 5001.514 Lender failure. 

(a) General. In the event a lender fails 
or ceases to service a guaranteed loan, 
the Agency will make the successor 
lending entity aware of the statutory 
and regulatory requirements and will 
provide instruction to the successor 
lending entity on a case-by-case basis. 
Such instructions may include the 
Agency’s determination that the Agen-
cy will service the entire loan or the 
guaranteed portion of the loan. 

(1) Any successor lender must take 
such action that a reasonable lender 
would take if it did not have a loan 



1166 

7 CFR Ch. L (1–1–25 Edition) § 5001.515 

note guarantee to protect the lender 
and Agency’s mutual interest. 

(2) A successor entity approved by 
the Agency as a lender will be afforded 
the benefits of the loan note guarantee 
in the sharing of any loss and eligible 
expenses subject to the limits that are 
set forth in the regulations governing 
the loan guarantee. 

(b) Non-regulated lender. If the suc-
cessor lending entity is a non-regulated 
lender, the lending entity is prohibited 
from making changes to the lender’s 
agreement and related documents on 
the guaranteed loan. The successor 
lending entity must comply with the 
provisions of this part, including 
promptly applying to become a lender 
if not already an eligible lender. If the 
successor lending entity is not or fails 
to become a lender as set forth in 
§ 5001.130 of this part within 60 calendar 
days, the loan note guarantee will not 
be enforceable. 

(c) Regulated lender. Where the failed 
lending entity is an FDIC regulated 
lender, the FDIC and the Agency will 
enter into an Inter-Agency Agreement 
regarding the FDIC’s role as the suc-
cessor lending entity, and all parties 
are to abide by this agreement or suc-
cessor document(s). This agreement 
sets forth the duties and responsibil-
ities of each Agency when a lender 
fails. When the FDIC is not the suc-
cessor to a failed regulated lender, the 
regulatory agency serving as the suc-
cessor lending entity and the Agency 
will abide by terms of the lender’s 
agreement as executed by the origi-
nating lender. The Agency reserves the 
right to request a meeting with the 
successor lending entity to further de-
fine the duties and responsibilities of 
each agency when a lender fails. 

(d) No successor entity. In the event no 
successor lending entity can be deter-
mined, the Agency reserves the right 
to enforce the provisions of the loan 
documents on behalf of the lender or to 
purchase the lender’s interest in the 
loan. 

§ 5001.515 Default by borrower. 
When there is a default by a bor-

rower, the lender must act prudently 
and expeditiously in working with the 
borrower to bring the account current 
or cure the default through restruc-

turing if a realistic plan can be devel-
oped, or to accelerate the account and 
conduct a liquidation in accordance 
with § 5001.517 and in a manner that 
will minimize any potential loss. 

(a) Default notification and meetings. 
The lender must notify the Agency 
within the timeframe as provided in 
§ 5001.502(a)(3)(i). 

(1) The lender will provide this notifi-
cation by submitting the guaranteed 
loan borrower default status report in 
the Agency’s electronic reporting sys-
tem. The lender must update the loan’s 
status each month until such time as 
the loan is no longer in default. 

(2) If a monetary default exceeds 30 
calendar days, the lender must meet 
with the borrower and, if necessary, 
the Agency within 45 calendar days of 
the date of the default to discuss the 
situation. The lender must provide the 
Agency with a written summary of the 
meeting, including any decisions and 
actions agreed upon within 10 calendar 
days of the meeting. 

(b) Curative options. In considering 
curative actions, providing a perma-
nent cure without adversely affecting 
the risk to the Agency and the lender 
is the paramount objective. The lender 
may consider temporary curative ac-
tions (e.g., payment deferments or col-
lateral subordination) provided they 
strengthen the loan and are in the best 
financial interest of the lender and the 
Agency. 

(1) Curative actions (subject to the 
rights of any holder and Agency con-
currence) include, but are not limited 
to, the following options: 

(i) Deferment of principal and/or in-
terest payments; 

(ii) An additional unguaranteed tem-
porary loan by the lender to bring the 
account current; 

(iii) Re-amortization of or resched-
uling the payments on the loan exclud-
ing capitalization of accrued interest; 

(iv) Transfer and assumption of the 
loan in accordance with § 5001.506; 

(v) Reorganization; 
(vi) Liquidation; 
(vii) Changes in interest rates in ac-

cordance with § 5001.513. Any interest 
payments must be adjusted proportion-
ately between the guaranteed and 
unguaranteed portion of the loan; and 

(viii) Troubled debt restructure. 
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(2) The term of any deferment, re-
scheduling, re-amortization, or mora-
torium cannot exceed the lesser of the 
remaining useful life of the collateral 
or remaining term of the loan as set 
forth in § 5001.402(b) of this part. 

(i) During a period of deferment or 
moratorium on the guaranteed loan, 
the lender’s non-guaranteed loan(s) and 
any stockholder or affiliate loans must 
also be under deferment or morato-
rium. 

(ii) Balloon payments are permitted 
as a loan servicing option as long as 
there is a reasonable prospect for suc-
cessful repayment of the guaranteed 
loan and the remaining life of the col-
lateral supports the action. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62199, Oct. 2, 2020] 

§ 5001.516 Protective advances. 

Protective advances are allowed only 
when they are necessary to preserve 
the value of the collateral. Therefore, a 
lender must exercise sound judgment 
in determining that the protective ad-
vance preserves collateral and recovery 
is actually enhanced by making the ad-
vance. 

(a) Protective advances must be rea-
sonable with respect to the out-
standing loan amount and the value of 
the collateral being preserved. 

(b) A lender cannot make protective 
advances in lieu of additional loans. 

(c) A lender must obtain written 
Agency approval for any protective ad-
vance that will cumulatively amount 
to more than $200,000, or 10 percent of 
the aggregate outstanding balance of 
principal and interest, whichever is 
less, to the same borrower. Payment of 
real estate taxes by the lender is con-
sidered a protective advance, subject to 
the requirements of this section, and 
does not require Agency advance ap-
proval. 

(d) Protective advances constitute an 
indebtedness of the borrower to the 
lender and must be secured by collat-
eral to the same extent as the original 
guaranteed loan. It is the lender’s re-
sponsibility to ensure that any protec-
tive advances are secured by the collat-
eral of the guaranteed loan. 

(e) Notwithstanding § 5001.22(c) of this 
part, upon Agency approval, protective 

advances can be used to pay Federal 
tax liens or other Federal debt. 

(f) A Protective advance claim will 
be paid only at the time of the final 
payment as indicated in the report of 
loss. In the event of a final loss, protec-
tive advances may accrue interest at 
the promissory note rate from the date 
of such advance and will be guaranteed 
at the same percentage of loss as pro-
vided for in the loan note guarantee. 
The loan note guarantee will not cover 
interest on the protective advance ac-
cruing after the interest termination 
date. 

(g) The maximum loss to be paid by 
the Agency will never exceed the origi-
nal loan amount plus accrued interest 
times the percentage of guarantee re-
gardless of any protective advances 
made. 

(h) Holders do not have an interest in 
protective advances. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79728, Sept. 30, 2024; 89 FR 97477, Dec. 9, 
2024] 

§ 5001.517 Liquidation. 
In the event of one or more incidents 

of default or third-party actions that 
the borrower cannot or will not cure or 
eliminate within a reasonable period of 
time, the lender, with Agency consent, 
must provide for liquidation in accord-
ance with paragraphs (a) through (n) of 
this section. The lender is responsible 
for initiating actions immediately and 
as necessary to assure a prompt, or-
derly liquidation that will provide 
maximum recovery. The Agency re-
serves the right to unilaterally con-
clude that liquidation is necessary and 
require the lender to assign the collat-
eral to the Agency and the Agency will 
then liquidate the loan per paragraph 
(o) of this section. 

(a) Decision to liquidate. A decision to 
liquidate a loan or proceed otherwise 
must be made when the lender deter-
mines that the default cannot be cured 
or when the Agency and the lender de-
termine that it is in the best interest 
of the Agency and the lender to liq-
uidate. The decision to liquidate or 
proceed otherwise with the borrower 
must be made as soon as possible when 
one or more of the following exist: 

(1) The loan is 90 calendar days be-
hind on any scheduled payment and the 
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lender and the borrower have not been 
able to cure the delinquency; 

(2) Delaying liquidation will jeop-
ardize full or maximum recovery on 
the loan; or 

(3) The borrower or lender is unco-
operative in resolving the problem or 
the Agency or lender has reason to be-
lieve the borrower is not acting in good 
faith, and immediate liquidation would 
minimize loss to the Agency. 

(b) Repurchase of loan. When the deci-
sion to liquidate a loan is made, if any 
portion of the loan has been sold or as-
signed under § 5001.408 of this part and 
has not already been repurchased, the 
lender must make provisions for repur-
chase in accordance with § 5001.511. 

(c) Lender’s liquidation plan. Within 30 
calendar days after the lender decides 
to liquidate a loan, the lender must 
submit a written, proposed plan of liq-
uidation to the Agency for approval. 
The liquidation plan must be detailed 
and include at least the following in-
formation: 

(1) Such proof as the Agency requires 
to establish the lender’s ownership of 
the guaranteed loan promissory note 
and related security instruments. Such 
proof may include copies of executed 
notes; and copies of mortgages or deeds 
of trust recorded in the appropriate ju-
risdiction; 

(2) A copy of the payment ledger, if 
available, or other documentation that 
reflects the current outstanding loan 
balance, accrued interest to date, and 
the method of computing the accrued 
interest. If the interest rate was a vari-
able rate, the lender must include doc-
umentation of changes in the agreed 
upon base rate and when the changes in 
the loan rate became effective. 

(3) A full and complete list of all col-
lateral and a listing of all liens held 
and status of such liens, plus any per-
sonal and corporate guarantees; 

(4) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended action for ac-
quiring and disposing of all collateral 
and collecting from guarantors; 

(5) Necessary steps for preservation 
of the collateral including any antici-
pated protective advances; 

(6) The market value and the poten-
tial liquidation value, or estimates 
thereof, of all the collateral securing 
the loan. 

(i) These values or estimates of the 
collateral must be obtained by the 
lender through an independent ap-
praisal. If the outstanding balance of 
principal and interest is less than 
$250,000, the lender may, instead of an 
appraisal, obtain these values or esti-
mates by using their primary regu-
lator’s policies relating to appraisals 
and evaluations or, if the lender is not 
regulated, normal banking practices 
and generally accepted methods of de-
termining value. A copy of the ap-
praisal or valuation will be provided to 
the Agency with the liquidation plan 
or as soon as it is available. 

(ii) The procedure used to obtain 
these values or estimates of the collat-
eral must include an evaluation of the 
impact of any release of hazardous sub-
stances, petroleum products, or other 
environmental hazards. 

(iii) Any independent appraiser’s fee, 
including the cost of the environ-
mental site assessment if necessary, 
will be shared equally by the Agency 
and the lender; 

(7) Proposed protective bid amounts 
on collateral to be sold at auction and 
a description to show how the amounts 
were determined. 

(i) A protective bid can be made by 
the lender, with prior Agency written 
approval, at a foreclosure sale to pro-
tect the lender’s and the Agency’s in-
terest. 

(ii) The protective bid must not ex-
ceed the amount of the loan balance 
plus applicable foreclosure expenses 
and must be based on the liquidation 
value and estimated net recovery con-
sidering prior liens and outstanding 
taxes, expenses of foreclosure, and esti-
mated expenses for holding and resell-
ing the property. Foreclosure expenses 
include, but are not limited to, ex-
penses for resale, interest accrual, 
length of time necessary for resale, 
maintenance, guard service, weather-
ization, and prior liens; 

(8) Copies of the borrower’s latest 
available financial statements; 

(9) Copies of each guarantor’s latest 
available financial statements; 
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(10) An itemized list of estimated liq-
uidation expenses expected to be in-
curred along with justification for each 
expense. These may include attorney, 
auctioneer, and other professional fees 
for services the lender will need to con-
tract to maximize recovery on the 
loan. Cost could also include legal rep-
resentation to protect Agency/lender 
joint interest in bankruptcy or receiv-
ership; 

(11) Estimated protective advance 
amounts with justification. Protective 
advances include, but are not limited 
to, advances made for taxes, annual as-
sessments, ground rent, hazard and 
flood insurance premiums affecting the 
collateral, and other expenses nec-
essary to protect the collateral. Pro-
tective advances may include advances 
necessary to maintain services or ad-
dress unique situations with proper 
justification. If the lender has ad-
vanced funds without agency approval 
during the life of the loan, such ex-
penditures or loans will not be guaran-
teed; 

(12) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt; 

(13) Legal opinions, if needed by the 
lender’s legal counsel; and 

(14) A schedule to periodically report 
to the Agency on the progress of liq-
uidation, not to exceed every 60 days. 

(d) Partial liquidation plan. If actions 
are necessary to immediately preserve 
and protect the collateral, the lender 
may submit a partial liquidation plan 
and, when approved by the Agency, 
submit a complete liquidation plan 
prepared by the lender in accordance 
with paragraph (c) of this section. 

(e) Approval of liquidation plan. The 
lender cannot implement its liquida-
tion plan before obtaining written ap-
proval from the Agency. The Agency 
will approve or disapprove the plan 
within 30 calendar days of its receipt. 
In order to ensure prompt action, the 
lender may submit its liquidation plan 
with an estimate of collateral value, 
and the Agency may approve the liq-
uidation plan subject to the results of 
the final liquidation appraisal. 

(1) If the Agency approves the lend-
er’s liquidation plan, the lender must: 

(i) Proceed expeditiously with liq-
uidation. The lender must actively 

market the collateral for a reasonable 
period of time. If after this period of 
time the lender is unable to sell the 
collateral, then consideration should 
be given to submission of a final loss 
claim based on the fair market value of 
the collateral prior to its ultimate dis-
position; 

(ii) Take all legal action necessary to 
liquidate the loan in accordance with 
the approved liquidation plan; and 

(iii) Update or modify the liquidation 
plan when conditions warrant, includ-
ing a change in value based on a liq-
uidation appraisal. 

(iv) If changed circumstances after 
submission of the liquidation plan re-
quire a revision of liquidation costs, 
the lender must obtain the Agency’s 
written approval prior to proceeding 
with the proposed changes if the re-
vised liquidation costs exceed 10 per-
cent of the amount proposed in the liq-
uidation plan approved by the Agency. 

(2) If the Agency does not approve 
the lender’s liquidation plan, the Agen-
cy will meet with the lender to resolve 
the concern(s). Until the concerns are 
resolved, the lender must take such ac-
tions that a reasonable lender would 
take without a guarantee and keep the 
Agency informed, in writing, of those 
actions. Once the revised liquidation 
plan is approved by the Agency, the 
lender must proceed in accordance with 
paragraphs (e)(1)(i) through (iii) of this 
section. 

(f) Acceleration. The lender must pro-
ceed to accelerate the loan as expedi-
tiously as possible when acceleration is 
necessary, including giving any notices 
and taking any other required legal ac-
tions. The guaranteed loan will be con-
sidered in liquidation once it has been 
accelerated and a demand for payment 
has been made upon the borrower. 

(1) If the sole basis for acceleration is 
a non-monetary default, the lender 
must obtain concurrence from the 
Agency prior to accelerating the loan. 
In the case of monetary default, the 
lender may accelerate the loan without 
prior approval by the Agency, although 
Agency concurrence must still be given 
no later than the time the Agency ap-
proves the liquidation plan. 

(2) The lender must provide the Agen-
cy a copy of the acceleration notice, or 
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other acceleration document sent to 
the borrower. 

(g) Estimated loss claim and payment. If 
the lender is conducting the liquida-
tion and owns any or all the guaran-
teed portion of the loan, the lender 
must file an estimated loss claim once 
a decision has been made to liquidate if 
the liquidation will exceed 90 calendar 
days. The Agency will process the esti-
mated loss claim and will make final 
loss payments in accordance with 
§ 5001.521. 

(h) Liquidation expenses. (1) The guar-
antee will not cover liquidation ex-
penses in excess of liquidation proceeds 
under any circumstances. 

(2) When a liquidation is performed 
by the lender, the Agency must ap-
prove, in advance and in writing, the 
lender’s estimated liquidation expenses 
of collateral. 

(3) Liquidation expenses must be rea-
sonable and customary and must pro-
vide a demonstrated economic benefit 
to the lender and the Agency. The lend-
er and Agency will share liquidation 
expenses equally. To accomplish this, 
the lender must deduct 50 percent of 
the liquidation expenses from the col-
lateral sale proceeds. 

(i) Accounting and reports. The lender 
must account for funds during the pe-
riod of liquidation and must provide 
the Agency with reports on the 
progress of liquidation including dis-
position of collateral and resulting 
costs. If in the course of implementing 
the approved liquidation plan the lend-
er determines additional procedures 
are necessary for the successful com-
pletion of the liquidation or otherwise 
makes any other changes to or devi-
ations from the approved liquidation 
plan, the lender must identify in the 
report such procedures, changes, and 
deviations. 

(j) Transmitting payments and proceeds 
to the Agency. When the Agency is the 
holder of a portion of the guaranteed 
loan, the lender must transmit to the 
Agency within 14 calendar days the 
Agency’s pro rata share of any pay-
ments received from the borrower, liq-
uidation, or other proceeds using an 
Agency approved form. 

(k) Disposition of collateral. (1) Dis-
position of collateral acquired by the 

lender must be approved, in writing, by 
the Agency when— 

(i) The lender’s cost to acquire the 
collateral of a borrower exceeds the po-
tential recovery value of the security 
and the lender proposes abandoning the 
collateral in lieu of liquidation; or 

(ii) The acquired collateral is to be 
sold to the borrower, affiliates or mem-
bers of the borrower or to borrower’s 
stockholders or officers, or the lender 
or lender’s stockholders or officers. 

(2) A recommendation by the lender 
for abandonment of collateral is con-
sidered a servicing action under 7 CFR 
1970.8(e) and a separate NEPA review is 
not required. 

(l) Disposition of personal or corporate 
guarantees. The lender must take ac-
tion to maximize recovery from all per-
sonal and corporate guarantees, includ-
ing seeking deficiency judgments when 
there is a reasonable chance of future 
collection. 

(m) Compromise settlement. Com-
promise settlements must be approved 
by the lender and the Agency. The 
lender must provide complete current 
financial information on all parties ob-
ligated for the loan. At a minimum, 
the compromise settlement must be 
equivalent to the value and timeliness 
of that which would be received from 
attempting to collect on the guarantee. 
Any guarantor cannot be released from 
liability until the full amount of the 
compromise settlement has been re-
ceived. In determining whether to ap-
prove a compromise settlement, the 
Agency will consider, among other 
things, whether the compromise is 
more financially advantageous than 
collecting on the guarantee. 

(n) Liquidation provisions selection. (1) 
If a lender has made a loan guaranteed 
under one of the programs identified in 
§ 5001.1 of this part, the lender has the 
option to liquidate the loan under the 
provisions of this part or under the en-
tire provisions of applicable regulation 
at the time the loan was guaranteed by 
the Agency. 

(2) The lender must notify the Agen-
cy in writing within 10 calendar days 
after its decision to liquidate as to 
which regulatory provisions it chooses 
to use. If the lender does not notify the 
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Agency in writing within these 10 cal-
endar days, it must use the liquidation 
provisions in this part. 

(o) Agency liquidation. The Agency 
will liquidate a guaranteed loan at its 
option only when it is a holder and 
there is reason to believe the lender is 
not likely to undertake liquidation ef-
forts that will result in maximum re-
covery. When it conducts a liquidation, 
the Agency will apply proceeds derived 
from the sale of the collateral first to 
reasonable liquidation expenses and 
second to the guaranteed portion of the 
loan. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79728, Sept. 30, 2024] 

§ 5001.518 [Reserved] 

§ 5001.519 Bankruptcy. 
(a) Lender’s responsibilities. The lender 

is responsible for protecting the guar-
anteed loan and the collateral securing 
it in bankruptcy and any related appel-
late proceedings. These responsibilities 
include, but are not limited to, the fol-
lowing: 

(1) Taking actions that result in 
greater recoveries and avoiding actions 
that are likely not to be cost-effective; 

(2) Monitoring confirmed bankruptcy 
plans to determine borrower compli-
ance, and, if the borrower fails to com-
ply, pursuing appropriate relief, includ-
ing seeking a dismissal of the bank-
ruptcy plan; 

(3) Requesting modifications of any 
proposed bankruptcy plan whenever it 
appears that the lender could obtain 
additional recoveries via plan modi-
fication; 

(4) Filing a proof of claim, when nec-
essary, and all the necessary papers 
and pleadings concerning the case; 

(5) Attending and, when necessary, 
participating in meetings of the credi-
tors and all court proceedings; 

(6) Immediately seeking adequate 
protection of the collateral if it is sub-
ject to being used by the trustee in 
bankruptcy or the debtor in possession; 

(7) When appropriate, seeking invol-
untary conversion of a pending chapter 
11 case to a liquidation proceeding or 
seeking dismissal of the proceedings; 

(8) Submitting a default status report 
within 15 calendar days after the date 
when the borrower defaults and every 

30 calendar days thereafter until the 
default is resolved or a final loss claim 
is paid by the Agency; and 

(9) Informing the Agency within 10 
working days upon notification of the 
filing of a bankruptcy case and keeping 
the Agency adequately and regularly 
informed, in writing, of all aspects of 
the proceedings, at a minimum, on a 
bi-monthly basis. 

(b) Appraisals. In a Chapter 9 or Chap-
ter 11 reorganization, the lender must 
obtain an independent appraisal of the 
collateral if the Agency has deter-
mined that an independent appraisal is 
necessary. With written Agency con-
sent, the lender and Agency will equal-
ly share the cost of any independent 
appraisal fee to protect the guaranteed 
loan in any bankruptcy proceedings. 

(c) Repurchase from the holder. The 
Agency or the lender, with the ap-
proval of the Agency, can initiate the 
repurchase of the unpaid guaranteed 
portion of the loan from the holder. If 
the lender is the holder, an estimated 
loss payment may be filed at the initi-
ation of a Chapter 7 proceeding or after 
a Chapter 9 or Chapter 11 proceeding 
becomes a liquidation proceeding. Any 
loss payment on loans in bankruptcy 
must be approved by the Agency. 

(d) Reports of loss during bankruptcy. 
In bankruptcy proceedings, the lender 
must use the report of loss form for re-
porting all estimated and final loss de-
terminations. Payment of loss claims 
will be made as provided in this sec-
tion. 

(1) Estimated loss payments. (i) If a 
borrower has filed for bankruptcy and 
all or a portion of the debt has been 
discharged, the lender must request an 
estimated loss payment of the guaran-
teed portion of the accrued interest 
and principal discharged by the court. 
Only one estimated loss payment is al-
lowed during the bankruptcy and any 
related appellate proceedings. The 
Agency will treat all subsequent claims 
of the lender during bankruptcy and 
any related appellate proceedings as 
revisions to the initial estimated loss. 
At its option, the Agency may process 
a revised estimated loss payment in ac-
cordance with any court-approved 
changes in the bankruptcy plan. Once 
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the bankruptcy plan has been satisfac-
torily completed, the lender is respon-
sible for submitting the documentation 
necessary for the Agency to review and 
adjust the estimated loss claim to re-
flect any actual discharge of principal 
and interest and to reimburse the lend-
er for any court-ordered interest rate 
reduction under the terms of the bank-
ruptcy plan. 

(ii) The lender must use the report of 
loss to request an estimated loss pay-
ment and to revise any estimated loss 
payments during the bankruptcy plan. 
The estimated loss claim, as well as 
any revisions to this claim, must be ac-
companied by documentation to sup-
port the claim. 

(iii) Upon completion of a bank-
ruptcy plan, the lender must— 

(A) Enter the data directly into the 
Agency’s electronic system; and 

(B) Provide the Agency with the doc-
umentation necessary to determine 
whether the estimated loss paid equals 
the actual loss sustained. Where the 
actual loss sustained is different than 
the estimated loss paid, the difference 
will be handled in accordance with 
§ 5001.521(h). 

(2) Bankruptcy loss payments. (i) The 
lender must request a bankruptcy loss 
payment of the guaranteed portion of 
the accrued interest and principal dis-
charged by the court for all bank-
ruptcies when all or a portion of the 
debt has been discharged. Unless a final 
court decree approves a subsequent 
change to the bankruptcy plan that is 
adverse to the lender, only one bank-
ruptcy loss payment is allowed during 
the bankruptcy. Once a final court de-
cree has discharged all or part of the 
guaranteed loan and any appeal period 
has run, the lender must submit the 
documentation necessary for the Agen-
cy to review and adjust the bankruptcy 
loss claim to reflect any actual dis-
charge of principal and interest. 

(ii) The lender must use the report of 
loss to request a bankruptcy loss pay-
ment and to revise any bankruptcy loss 
payments during the course of the 
bankruptcy. The lender must include 
with the bankruptcy loss claim docu-
mentation to support the claim, as well 
as any revisions to this claim. 

(iii) Upon completion of a bank-
ruptcy plan, restructure, or liquida-

tion, the lender must enter the data di-
rectly into the Agency’s electronic re-
porting system. 

(iv) If an estimated loss claim is paid 
during a bankruptcy and the borrower 
repays in full the remaining balance 
without an additional loss sustained by 
the lender, a final report of loss will be 
filed to terminate the loan. 

(3) Interest losses as a result of bank-
ruptcy reorganization. Interest losses as 
a result of bankruptcy reorganization 
will be paid as described in paragraphs 
(e)(3)(i) and (ii) of this section, as appli-
cable. 

(i) For guaranteed loans closed for 
which the Agency has not issued an in-
terest termination letter— 

(A) The loss of interest income sus-
tained during the period of the bank-
ruptcy plan will be processed in accord-
ance with paragraph (d)(1) of this sec-
tion; 

(B) The loss of interest income sus-
tained after the bankruptcy plan is 
confirmed will be processed annually 
when the lender sustains a loss as a re-
sult of a permanent interest rate re-
duction that extends beyond the period 
of the bankruptcy plan; and 

(C) If an estimated loss claim is paid 
during the operation of the bankruptcy 
plan and the borrower repays in full 
the remaining balance without an addi-
tional loss sustained by the lender, a 
final report of loss will be filed to ter-
minate the loan. 

(ii) For guaranteed loans closed for 
which the Agency has issued an inter-
est termination letter, the Agency will 
not compensate the lender for any dif-
ference in the interest rate specified in 
the loan note guarantee and the rate of 
interest specified in the bankruptcy 
plan. 

(4) Final bankruptcy loss payments. 
The Agency will process final bank-
ruptcy loss payments when the loan is 
fully liquidated. 

(5) Application of loss claim payments. 
The lender must apply estimated loss 
payments first to the principal balance 
of the guaranteed portion of the debt 
and then to the interest of the guaran-
teed portion of the debt. In the event a 
court attempts to direct the payments 
to be applied in a different manner, the 
lender must immediately notify the 
Agency in writing. 
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(6) Protective advances. If approved 
protective advances, as authorized by 
§ 5001.516, were incurred in connection 
with the initiation of liquidation ac-
tion and were required to protect the 
collateral as result of delays in the 
case or failure of the borrower to main-
tain the security prior to the borrower 
having filed bankruptcy, the protective 
advances together with accrued inter-
est, as determined under § 5001.450(c) of 
this part, are payable under the guar-
antee in the final loss claim. 

(e) Liquidation expenses during bank-
ruptcy proceedings. (1) The liquidation 
expenses will be in compliance with 
§ 5001.517(h). 

(2) Reasonable and customary liq-
uidation expenses in bankruptcy may 
be deducted from liquidation proceeds 
of collateral. In the case of Chapter 11 
reorganizations or Chapters 11 or 7 liq-
uidation, only expenses authorized by 
the court can be deducted from the col-
lateral proceeds, unless the liquidation 
is by the lender. 

(3) When a bankruptcy proceeding re-
sults in a liquidation of the borrower 
by a bankruptcy trustee appointed 
under 11 U.S.C. 701, 702, 703, or 1104, ex-
penses will be handled as directed by 
the court, and the lender cannot claim 
liquidation expenses for the sale of the 
assets. 

(4) If the property is abandoned by 
the bankruptcy trustee and any relief 
from the stay has been obtained, the 
lender will conduct the liquidation in 
accordance with § 5001.517. 

(5) Proceeds received from partial 
sale of collateral during bankruptcy 
can be used by the lender to pay rea-
sonable costs (e.g., freight, labor, and 
sales commissions) associated with the 
partial sale. Reasonable use of proceeds 
for this purpose must be documented 
with the final loss claim request. 

(6) Legal fees as a result of a bank-
ruptcy are limited by the Agency to an 
amount not to exceed 3 percent of the 
current principal balance and are only 
recoverable from liquidation proceeds. 
Legal fees in excess of 3 percent of the 
current principal balance shall be 
borne by the lender and are not recov-
erable from liquidation proceeds or any 
loss claim by the lender. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79728, Sept. 30, 2024] 

§ 5001.520 Litigation. 
(a) In all litigation proceedings in-

volving the borrower, the lender is re-
sponsible for protecting the rights of 
the lender and the Agency with respect 
to the loan and keeping the Agency 
adequately and regularly informed, in 
writing, of all aspects of the pro-
ceedings. If the Agency determines 
that the lender is not adequately pro-
tecting the rights of the lender or the 
Agency with respect to the loan, the 
Agency reserves the right to take any 
legal action the Agency determines 
necessary to protect the rights of the 
lender and Agency, on behalf of the 
lender or the Agency. If the Agency ex-
ercises this right, the lender must co-
operate with the Agency. The Agency 
will assess against the lender any cost 
the Agency incurs with such action. 

(b) Notwithstanding any other provi-
sion of this part, the Agency reserves 
the right to be represented by the U.S. 
Department of Justice in any litigation 
where the Agency is named as a party. 

§ 5001.521 Loss calculations and pay-
ment. 

Unless the Agency anticipates a fu-
ture recovery, the Agency will make a 
final settlement with the lender after 
the collateral is liquidated or after set-
tlement and compromise of all parties 
has been completed. The Agency has 
the right to recover losses paid under 
the guarantee from any party that may 
be liable. 

(a) Report of loss form. The lender 
must use the report of loss form for all 
estimated and final loss claim re-
quests. 

(b) Estimated loss claim. The lender 
must submit to the Agency a com-
pleted report of loss form for all esti-
mated loss claims. In calculating the 
estimated loss, the lender must use the 
estimated or current appraised liquida-
tion value of the collateral. 

(c) Estimated loss payment. The Agen-
cy will approve estimated loss pay-
ments only after it has approved the 
lender’s liquidation plan. For a loan 
which has been approved by the Agency 
for a debt write-down (or debt restruc-
ture), the maximum amount of loss 
payment will not exceed the percent of 
guarantee multiplied by the difference 
between the outstanding principal and 
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interest balance of the loan before the 
write-down and the outstanding bal-
ance of the loan after the write-down. 

(1) The amount of an estimated loss 
payment must be credited first as a de-
duction from the principal balance of 
the loan with any remaining balance to 
accrued interest. 

(2) The estimated loss payment can-
not be applied as a payment on the 
loan for purposes of reducing the un-
paid balance owed by the borrower for 
status reporting or any debt collection 
actions against the borrower or any 
guarantors. 

(d) Reduction of loss claims payable. (1) 
Negligent loan origination and neg-
ligent loan servicing will result in a re-
duction of loss claims payable under 
the guarantee to the lender if any 
losses have occurred as the result of 
such negligence. The Agency will as-
sess against the lender any cost to the 
Agency associated with actions taken 
by the Agency necessary to protect the 
Agency’s interests with respect to the 
loan where a lender is not in compli-
ance with its origination and servicing 
responsibilities. The extent of the re-
duction, which could be a total reduc-
tion of the loss claims payable, will de-
pend on the extent of the losses in-
curred as a result of the negligent loan 
origination or servicing. 

(2) Non-compliance with the require-
ments of § 5001.205(a) or § 5001.305(a) will 
result in a reduction of loss claims pay-
able. The Agency’s review of the non- 
compliance could result in a total re-
duction of the loss claim payable. The 
Agency’s review of the non-compliance 
could result in a total reduction of the 
loss claim payable. The lender must en-
sure during loan making and project 
development that the project is de-
signed utilizing accepted architectural 
and engineering practices and conforms 
to applicable Federal requirements in-
cluding the seismic requirements of 
Executive Order 12699 (55 FR 835, Janu-
ary 5, 1990), State and local codes and 
requirements, and facility plans or 
plans and specifications reviewed and 
approved by the applicable State regu-
latory agency. The lender must also 
ensure that the planned project will be 
completed within the available funds 
and once completed, will be suitable 
for the borrower’s needs. 

(3) Any delinquent fees, including 
any interest due thereon, will be de-
ducted from any loss payment due the 
lender. 

(e) Final loss claim. Except for certain 
unsecured personal or corporate guar-
antees as provided for in this section, 
the lender must submit a final report 
of loss to the Agency within 30 cal-
endar days after liquidation of all col-
lateral is completed. The Agency will 
not guarantee interest beyond the in-
terest termination date or this 30-day 
period, other than for the period of 
time it takes the Agency to process the 
loss claim. The lender must apply the 
total amount of the loss payment re-
mitted by the Agency to the guaran-
teed portion of the loan debt. At the 
time of final loss settlement, the lend-
er must notify the borrower that the 
loss payment has been so applied. Such 
application does not release the bor-
rower from liability. Once the lender 
receives a final loss payment from the 
Agency, the Agency will collect any 
outstanding debts owed to the govern-
ment in accordance with part 3 of this 
title. 

(1) Loss. In the event of a loss, the 
loan note guarantee will not cover— 

(i) Interest to the lender accruing 
after the interest termination date; 

(ii) Any interest accrued as the result 
of the borrower’s default on the guar-
anteed loan over and above that which 
would have accrued at the Agency-ap-
proved promissory note rate on the 
guaranteed loan (e.g., default interest 
rate); or 

(iii) Any late fees, penalties, bond 
fees, interest rate swap charges, liq-
uidation expenses, and other costs un-
less authorized under paragraph (e)(7) 
of this section. 

(2) Accounting of funds. Before the 
Agency will approve a final report of 
loss, the lender must account for all 
funds during the period of liquidation, 
disposition of the collateral, all costs 
incurred, and any other information 
necessary for the successful completion 
of liquidation. The lender must docu-
ment and show that all the collateral 
has been accounted for and properly 
liquidated, and that liquidation pro-
ceeds have been properly accounted for 
and applied correctly on the loan. 
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(3) Audit. Upon receipt of the final ac-
counting and report of loss, the Agency 
may audit all applicable documenta-
tion to determine the final loss. The 
lender must make its records available 
to and otherwise assist the Agency in 
making any investigation or audit of 
the report of loss. The documentation 
accompanying the report of loss must 
support the amounts reported. The 
Agency must be satisfied that the lend-
er has maximized the collections in 
conducting the liquidation. 

(4) Guarantees. The lender must de-
termine the collectability of unsecured 
personal and corporate guarantees re-
quired in accordance with § 5001.204 of 
this part. The lender must promptly 
collect or otherwise dispose of such 
guarantees prior to completion of the 
final loss report. However, if collection 
from the guarantors appears unlikely 
or will require a prolonged period of 
time, the lender must file the report of 
loss when all other collateral has been 
liquidated. Unsecured personal or cor-
porate guarantees outstanding at the 
time of the submission of the final re-
port of loss will be treated as a future 
recovery with the net proceeds to be 
shared on a pro rata basis by the lender 
and the Agency. 

(5) Federal debt. Any amounts paid by 
the Agency on account of liabilities of 
a borrower constitute a Federal debt 
owed to the Agency by the borrower. In 
such case, the Agency can use all rem-
edies available to it to collect the debt 
from the borrower, including offset in 
accordance with part 3 of this title. 

(i) Any amounts paid by the Agency 
pursuant to a claim by a lender con-
stitute a Federal debt owed to the 
Agency by a third-party guarantor of 
the guaranteed loan, to the extent of 
the amount of the third-party guar-
antee. In such case, the Agency can use 
all remedies available to it to collect 
the debt from the third-party guar-
antor including offset in accordance 
with part 3 of this title. 

(ii) The Agency may consider a com-
promise settlement of a debt owed to 
the Agency after it has processed a 
final report of loss and issued a 60-day 
due process letter. Any funds collected 
by the Agency will not be shared with 
the lender. 

(6) Protective advances. In those in-
stances where the lender made author-
ized protective advances, the lender 
can claim recovery for the guaranteed 
portion of any loss of monies advanced 
as well as interest resulting from such 
protective advances. These claims 
must be included in the final report of 
loss. The lender must provide receipts 
and a breakdown of protective ad-
vances as to the payee, purpose of the 
expenditure, date paid, evidence that 
the amount expended was proper, and 
that the amount was actually paid. 

(7) Liquidation expenses. As provided 
in § 5001.517(e), certain reasonable liq-
uidation expenses are allowed during 
the liquidation process. The lender can-
not claim any liquidation expenses in 
excess of liquidation proceeds. 

(i) Liquidation expenses are recover-
able only from liquidation proceeds. 
The Agency will deduct liquidation ex-
penses from the liquidation proceeds of 
the collateral unless the costs have 
been previously determined by the 
lender (with Agency concurrence) to be 
protective advances. The lender must 
provide receipts and a breakdown of 
liquidation expenses as to the payee, 
purpose of the expenditure, date paid, 
evidence that the amount expended 
was proper, and that the amount was 
actually paid. 

(ii) The Agency may approve legal 
fees as liquidation expenses provided 
that the fees are reasonable, require 
the assistance of attorneys, and cover 
legal issues pertaining to the liquida-
tion that could not be properly handled 
by the lender, its employees or in- 
house counsel. Approved legal expenses 
are limited by the Agency to an 
amount not to exceed 3 percent of the 
current principal balance and will be 
shared by the lender and Agency equal-
ly. This includes those instances where 
the lender has incurred such expenses 
from a trustee conducting the liquida-
tion of assets. Legal fees in excess of 3 
percent of the current principal bal-
ance shall be borne by the lender and 
are not recoverable from liquidation 
proceeds or any loss claim by the lend-
er. 

(iii) The lender cannot claim the 
guarantee fee or the other Agency fees 
as authorized liquidation expenses, and 
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In-house expenses of the lender are not 
allowed. 

(8) Accrued interest. If the lender holds 
all or a portion of the guaranteed loan, 
the Agency will guarantee accrued in-
terest in accordance with § 5001.450(c) of 
this part. 

(i) Accrued interest eligible for pay-
ment under the guarantee on a de-
faulted loan will be discontinued when 
the estimated loss is paid. Interest will 
not be paid beyond the interest termi-
nation date. 

(ii) The lender must support accrued 
interest by documenting how the 
amount was accrued, including attach-
ing a copy of both the promissory note 
and ledger. If the interest rate was a 
variable rate, the lender must include 
documentation of changes in both the 
selected base rate and the loan rate. 

(iii) If a restructuring of a guaran-
teed loan includes the capitalization of 
interest, the guarantee will not cover 
the interest accrued on the capitalized 
interest. 

(9) Acquiring property titles. If a lender 
acquires title to property, any loss will 
be based on the collateral value at the 
time the lender obtains title. Alter-
natively, the lender can calculate the 
final loss settlement using the net pro-
ceeds received at the time of the ulti-
mate disposition of the property if— 

(i) The lender has submitted to the 
Agency a written request to use this 
option within 15 calendar days of ac-
quiring title; and 

(ii) The Agency approves the request 
prior to the lender submitting any re-
quest for estimated loss payment. 

(f) Loss limit. The amount payable by 
the Agency to the lender cannot exceed 
the limits contained in the loan note 
guarantee. If the lender conducts the 
liquidation, loss occasioned by accru-
ing interest will be covered to the in-
terest termination date, provided the 
lender proceeds expeditiously with the 
liquidation plan approved by the Agen-
cy. If the Agency conducts the liquida-
tion, loss occasioned by accruing inter-
est will be covered by the guarantee 
only to the date the Agency accepts 
this responsibility. 

(g) Rent. The lender must apply any 
net rental or other income that it re-
ceives from the collateral to the guar-
anteed loan debt. 

(h) Final loss payment. The Agency 
will make loss payments after it has 
reviewed the complete final report of 
loss, all collateral has been properly 
liquidated and accounted for, and the 
Agency has determined that liquida-
tion expenses are reasonable and with-
in approved limits. 

(1) Any estimated loss payments 
made to the lender will be credited 
against the final loss payment on the 
guaranteed loan. 

(2) Once the Agency approves the re-
port of loss and supporting documents 
submitted by the lender— 

(i) If the actual loss is greater than 
any estimated loss payment, the Agen-
cy will pay the additional amount owed 
by the Agency to the lender. 

(ii) If the actual loss is less than the 
estimated loss payment, the lender 
must reimburse the Agency for the 
overpayment plus interest at the prom-
issory note rate from the date of pay-
ment of the estimated loss. 

(iii) If the Agency conducted the liq-
uidation, it will provide an accounting 
to the lender and will pay the lender in 
accordance with the loan note guar-
antee. 

[85 FR 42518, July 14, 2020, as amended at 89 
FR 79728, Sept. 30, 2024] 

§ 5001.522 Future recovery. 

After a final loss claim has been paid, 
the lender must use reasonable efforts 
to collect from any party still liable 
for future recovery unless the Agency 
notifies the lender otherwise. Any net 
proceeds from future recovery will be 
split pro rata between the lender and 
the Agency based on the percent of the 
loan guarantee even if the loan note 
guarantee has been terminated. Once 
the Agency determines a debt is Fed-
eral debt and provides notice to the 
lender, that Federal debt is excluded 
from future recovery. The lender must 
cease all collection efforts against the 
borrower and any individual or cor-
porate guarantors upon referral of the 
debts by the Agency for collection in 
accordance with part 3 of this title. 
The Agency will not share with the 
lender any collection of Federal debt 
made by the Federal Government from 
any liable party to the guaranteed 
loan. 
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§ 5001.523 Property acquired by the 
lender. 

(a) Collateral preservation. When a 
lender acquires title to the collateral 
and the final loss claim is not paid 
until final disposition, the lender must 
proceed as quickly as possible to de-
velop a plan to fully protect the collat-
eral from deterioration (weather, van-
dalism, etc.). Hazard insurance in an 
amount necessary to cover the market 
value of the collateral must be main-
tained. 

(b) Collateral sale. (1) Upon acquiring 
the collateral, the lender must prepare 
and submit without delay to the Agen-
cy a plan on the best method for the 
sale of the collateral, keeping in mind 
any prospective purchasers. The Agen-
cy must approve the plan in writing. If 
an existing approved liquidation plan 
addresses the disposition of acquired 
property, no further review is required 
unless modification of the plan is need-
ed. 

(2) Whenever the conversion of col-
lateral to cash can reasonably be ex-
pected to result in a negative net re-
covery amount, the lender should con-
sider abandonment of the collateral. If 
the lender seeks to abandon the collat-
eral, the lender must obtain written 
Agency approval before abandoning the 
collateral. 

(c) Re-title collateral. Any collateral 
accepted by the lender must not be ti-
tled in the Agency’s name in whole or 
in part. 

§ 5001.524 Termination of loan note 
guarantee. 

Each loan note guarantee issued 
under this part or under one of the 
guaranteed loan programs identified in 
§ 5001.1 of this part will terminate auto-
matically when one of the events de-
scribed in paragraphs (a) through (c) of 
this section occur. The lender will 
maintain its guaranteed loan files for 
at least three years after termination 
of the loan note guarantee. 

(a) The guaranteed loan is paid in 
full; 

(b) Full payment by the Agency of 
any loss claim or compromised settle-
ment except for future recovery provi-
sions; or 

(c) Written request from the lender 
to the Agency to terminate the guar-
antee, which will be effective the date 
the Agency receives the request pro-
vided that the lender holds all the 
guaranteed portion of the loan. 

[85 FR 42518, July 14, 2020, as amended at 85 
FR 62199, Oct. 2, 2020] 

§§ 5001.525–5001.600 [Reserved] 

PARTS 5002–5099 [RESERVED] 
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