
347 

Office of the Secretary, USDA § 3.62 

pay through referral of the debt to 
Treasury for issuance of an administra-
tive wage garnishment order and pro-
vide debtors with the opportunity for 
review of the existence of the debt 
under subpart F of this part within 60 
days of the date of the demand letter. 

(c) Upon expiration of the 60-day pe-
riod for review, or upon completion of 
a review under subpart F of this part 
that upholds the agency’s determina-
tion of the debt, USDA will transfer 
the debt for collection through admin-
istrative wage garnishment as well as 
other means through cross-servicing or 
centralized administrative offset. 

(d) If Treasury elects to pursue col-
lection through administrative wage 
garnishment, Treasury, or its con-
tractor, will notify the debtor of its in-
tent to initiate garnishment pro-
ceedings and provide the debtor with 
the opportunity to inspect and copy 
agency records related to the debt, 
enter into a repayment agreement, or 
request a hearing as to the existence or 
amount of the debt or the terms of the 
proposed repayment schedule under the 
proposed garnishment order, in accord-
ance with 31 CFR 285.11. 

(e) If the debtor requests a hearing at 
any time, Treasury will forward the re-
quest to the USDA creditor agency to 
which the debt is owed, and the cred-
itor agency will contact the Office of 
the CFO (OCFO) for selection of a hear-
ing official. The issuance of proposed 
garnishment orders by Treasury will 
not be subject to appeal to NAD under 
part 11 of this title. Hearings will be 
conducted in accordance with 31 CFR 
285.11(f). 

(f) OCFO will provide a copy of the 
hearing official’s final decision to 
Treasury for implementation with re-
spect to the subject garnishment order. 

Subpart F—Administrative Reviews 
for Administrative Offset, Ad-
ministrative Wage Garnish-
ment, and Disclosure to Credit 
Reporting Agencies 

§ 3.60 Applicability. 
(a) This section establishes consoli-

dated administrative review procedures 
for debts subject to administrative off-
set, administrative wage garnishment, 

and disclosure to credit reporting agen-
cies, under subparts D and E of this 
part. A hearing or review under this 
section will satisfy the required oppor-
tunity for administrative review by the 
agency of the determination of a debt 
for both administrative offset and ad-
ministrative wage garnishment that is 
required before transfer to Treasury for 
collection or collection by the agency 
through non-centralized administrative 
offset. 

(b) For debt collection proceedings 
initiated by FSA, CCC, FCIC, the Rural 
Housing Service, the Rural Business- 
Cooperative Service, the Risk Manage-
ment Agency, the Natural Resources 
Conservation Service, Rural Develop-
ment, and the Rural Utilities Service 
(but not for programs authorized by 
the Rural Electrification Act of 1936 or 
the Rural Telephone Bank Act, 7 U.S.C. 
901–950cc–2), part 11 of this title will be 
applicable and not the provisions of 
this subpart. 

§ 3.61 Presiding employee. 

An agency reviewing officer may be 
an agency employee, or the agency 
may provide for reviews to be done by 
another agency through an interagency 
agreement. No agency employee may 
act as a reviewing officer for the con-
sideration of collection by administra-
tive offset in a matter for which the 
employee was a contracting officer or a 
debt management officer. 

§ 3.62 Procedures. 

(a) A debtor who receives a Notice of 
Intent to Collect by Administrative 
Offset, Notice of Disclosure to Credit 
Reporting Agencies, or Notice of Intent 
to Collect by Administrative Wage 
Garnishment, or more than one of the 
above simultaneously, may request ad-
ministrative review of the agency’s de-
termination that the debt exists and 
the amount of the debt. Any debtor 
who wishes to do this must submit a 
written explanation of why the debtor 
disagrees and requests review. The re-
quest must be received by the creditor 
agency within 60 days of the date of the 
notice in the case of a Notice of Intent 
to Collect by Administrative Offset 
that includes referral to Treasury for 
offset against other Federal payments 
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including tax refunds and 30 days in 
the case of all other notices. 

(b) In response, the creditor agency 
must notify the debtor in writing 
whether the review will be by docu-
mentary review or by hearing. An oral 
hearing is not necessary with respect 
to debt collection systems in which a 
determination of indebtedness rarely 
involves issues of credibility or verac-
ity and the agency has determined that 
review of the written record is ordi-
narily an adequate means to correct 
prior mistakes. The agency will pro-
vide the debtor with a reasonable op-
portunity for an oral hearing when the 
debtor requests reconsideration of the 
debt and the agency determines that 
the question of the indebtedness can-
not be resolved by review of the docu-
mentary evidence, for example, when 
the validity of the debt turns on an 
issue of credibility or veracity. If the 
debtor requests a hearing, and the 
creditor agency decides to conduct a 
documentary review, the agency must 
notify the debtor of the reason why a 
hearing will not be granted. The agen-
cy must also advise the debtor of the 
procedures to be used in reviewing the 
documentary record, or of the date, lo-
cation and procedures to be used if re-
view is by a hearing. 

(c) An oral hearing may, at the debt-
or’s option, be conducted either in-per-
son or by telephone conference. All 
travel expenses incurred by the debtor 
in connection with an in-person hear-
ing will be borne by the debtor. All tel-
ephonic charges incurred during the 
hearing will be the responsibility of the 
agency. 

(d) After the debtor requests a hear-
ing, the hearing official will notify the 
debtor of: 

(1) The date and time of a telephonic 
hearing; 

(2) The date, time, and location of an 
in-person oral hearing; or 

(3) The deadline for the submission of 
evidence for a documentary review. 

(e) Unless otherwise arranged by mu-
tual agreement between the debtor and 
the agency, evidenced in writing, any 
documentary review or hearing will be 
conducted not less than 10 days and no 
more than 45 days after receipt of the 
request for review. 

(f) Unless otherwise arranged by mu-
tual agreement between the debtor and 
the agency, evidenced in writing, a doc-
umentary review or hearing will be 
based on agency records plus other rel-
evant documentary evidence which 
may be submitted by the debtor within 
10 days after the request for review is 
received. 

(g) The hearing procedure will con-
sist of: 

(1) Hearings will be as informal as 
possible and will be conducted by a re-
viewing officer in a fair and expedi-
tious manner. The reviewing officer 
need not use the formal rules of evi-
dence with regard to the admissibility 
of evidence or the use of evidence once 
admitted. However, clearly irrelevant 
material should not be admitted, 
whether or not any party objects. Any 
party to the hearing may offer exhib-
its, such as copies of financial records, 
telephone memoranda, or agreements, 
provided the opposing party is notified 
at least 5 days before the hearing. 

(2) The agency will have the burden 
of going forward to prove the existence 
or amount of the debt. 

(i) Thereafter, if the debtor disputes 
the existence or amount of the debt, 
the debtor must prove by a preponder-
ance of the evidence that no debt exists 
or that the amount of the debt is incor-
rect. 

(ii) In addition, the debtor may 
present evidence that repayment would 
cause a financial hardship to the debt-
or or that collection of the debt may 
not be pursued due to operation of law. 

(3) Witnesses must testify under oath 
or affirmation. 

(4) Debtors may represent themselves 
or may be represented at their own ex-
pense by an attorney or other person. 

(5) The substance of all significant 
matters discussed at the hearing must 
be recorded. No official record or tran-
script of the hearing need be created, 
but if a debtor requested that a tran-
script be made, it will be at the debt-
or’s expense. 

(h) In the absence of good cause 
shown, a debtor who fails to appear at 
a hearing scheduled pursuant to para-
graph (d) of this section will be deemed 
as not having timely filed a request for 
a hearing. 

(i) The determination will be made: 
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(1) Within no more than 30 days after 
the hearing or receipt of documenta-
tion for the documentary review, the 
reviewing officer will issue a written 
decision to the debtor and the agency, 
including the supporting rationale for 
the decision. The deadline for issuance 
of the decision may be extended by the 
reviewing officer for good cause for no 
more than 30 days. 

(2) The written decision will include: 
(i) A summary of the facts presented; 
(ii) The hearing official’s findings, 

analysis and conclusions; and 
(iii) Resolution of any significant 

procedural matter which was in dispute 
before or during the hearing or docu-
mentary review. 

(j) The reviewing officer’s decision 
constitutes final agency action for pur-
poses of judicial review under the Ad-
ministrative Procedure Act (5 U.S.C. 
701–703) as to the following issues: 

(1) All issues of fact relating to the 
basis of the debt (including the exist-
ence of the debt and the propriety of 
administrative offset), in cases where 
the debtor previously had not been af-
forded due process; and 

(2) The existence of the debt and the 
propriety of administrative offset, in 
cases where the debtor previously had 
been afforded due process as to issues 
of fact relating to the basis of the debt. 

(k) The reviewing officer will 
promptly distribute copies of the deci-
sion to the USDA CFO, the agency CFO 
(if any), the agency debt management 
officer, the debtor, and the debtor’s 
representative, if any. 

Subpart G—Federal Salary Offset 

AUTHORITY: 5 U.S.C. 5514; and 5 CFR part 
550, subpart K. 

§ 3.70 Scope. 
(a) The provisions of this subpart 

specify USDA procedures for the col-
lection of a Federal employee’s pay by 
salary offset to satisfy certain valid 
and past due debts owed the govern-
ment. 

(b) This subpart applies to: 
(1) Current USDA employees and em-

ployees of other agencies who owe 
debts to USDA; and 

(2) Current USDA employees who owe 
debts to other agencies. 

(c) This subpart does not apply to 
debts owed by FSA county executive 
directors or non-Federal county office 
employees. For debts owed by FSA 
county executive directors or non-Fed-
eral county office employees to CCC or 
FSA, the salaries of these employees 
are subject to administrative offset not 
to exceed 15 percent of the employee’s 
disposable pay. CCC and FSA will fol-
low the notification requirements and 
procedures for collection by adminis-
trative offset as specified in 31 CFR 
part 285 and 31 U.S.C. 3716. 

(d) This subpart does not apply to 
debts or claims arising under the Inter-
nal Revenue Code of 1986 (26 U.S.C. 1– 
8023); the tariff laws of the United 
States; or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
law (for example travel advances in 5 
U.S.C. 5705 or employee training ex-
pense in 5 U.S.C. 4108). 

(e) This subpart identifies the types 
of salary offset available to USDA, as 
well as certain rights provided to the 
employee, which include a written no-
tice before deductions begin and the 
opportunity to petition for a hearing 
and to receive a written decision if a 
hearing is granted. The rights provided 
by this section do not extend to: 

(1) Any adjustment to pay arising out 
of an employee’s election of coverage 
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay, if the 
amount to be recovered was accumu-
lated over four pay periods or less; 

(2) A routine intra-agency adjust-
ment of pay that is made to correct an 
overpayment of pay attributable to 
clerical or administrative errors or 
delays in processing pay documents, if 
the overpayment occurred within the 
four pay periods preceding the adjust-
ment and, at the time of such adjust-
ment, or as soon thereafter as prac-
tical, the individual is provided written 
notice of the nature and the amount of 
the adjustment and point of contact for 
contesting such adjustment; or 

(3) Any adjustment to collect a debt 
amounting to $50 or less, if, at the time 
of such adjustment, or as soon there-
after as practical, the individual is pro-
vided written notice of the nature and 
the amount of the adjustment and a 
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