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times the value per lunch elected by 
the school food authority in accord-
ance with § 240.5 of this part. For the 
period November 11, 1981, through the 
close of the month in which this part is 
published in the FEDERAL REGISTER, a 
retroactive payment shall be made, 
where applicable, to the school food au-
thority of a commodity school based on 
the number of lunches served during 
that period which meet the nutritional 
requirements specified in § 210.10 of this 
chapter. 

§ 240.9 Use of funds. 
(a) Funds made available to school 

food authorities (for program schools), 
service institutions and nonresidential 
child care institutions under this part 
shall be used only to purchase United 
States agricultural commodities and 
other foods for use in their food service 
under the National School Lunch Pro-
gram, Child Care Food Program, or 
Summer Food Service Program for 
Children, as applicable. Such foods 
shall be limited to those necessary to 
meet the requirements set forth in 
§ 210.10 of part 210 of this chapter, 
§ 225.10 of part 225 of this chapter and 
§ 226.10 of part 226 of this chapter, re-
spectively. On or before disbursing 
funds to school food authorities (for 
program schools), service institutions 
and nonresidential child care institu-
tions, State agencies and FNSRO’s 
shall notify them of the reason for spe-
cial disbursement, the purpose for 
which these funds may be used, and, if 
possible, the amount of funds they will 
receive. 

(b) Cash payments received under 
§ 240.5 of this part shall be used only to 
pay donated-food processing and han-
dling expenses of commodity schools. 

(c) Funds provided under this part 
shall be subject to 2 CFR part 200, sub-
part D and USDA implementing regula-
tions 2 CFR part 400 and part 415. 

[47 FR 15982, Apr. 13, 1982, as amended at 81 
FR 66494, Sept. 28, 2016] 

§ 240.10 Unobligated funds. 
State agencies shall release to FNS 

any funds paid to them under this part 
which are unobligated at the end of 
each fiscal year. Release of funds by 
any State agency shall be made as soon 
as practicable, but in any event, not 

later than 30 days following demand by 
FNS. Release of funds shall be reflected 
by a related adjustment in the State 
agency’s Letter of Credit where appro-
priate or payment by State check 
where the funds have been paid by 
United States Treasury Department 
check. 

§ 240.11 Records and reports. 
(a) State agencies and distributing 

agencies shall maintain records and re-
ports on the receipt and disbursement 
of funds made available under this 
part, and shall retain such records and 
reports for a period of three years after 
the end of the fiscal year to which they 
pertain, except that, if audit findings 
have not been resolved, the records 
shall be retained beyond the three-year 
period as long as required for the reso-
lution of the issues raised by the audit. 

(b) State agencies shall establish 
controls and procedures which will as-
sure that the funds made available 
under this part are not included in de-
termining the State’s matching re-
quirements under § 210.6 of part 210 of 
this chapter. 

PART 245—DETERMINING ELIGI-
BILITY FOR FREE AND REDUCED 
PRICE MEALS AND FREE MILK IN 
SCHOOLS 

Sec. 
245.1 General purpose and scope. 
245.2 Definitions. 
245.3 Eligibility standards and criteria. 
245.4 Exceptions for Puerto Rico and the 

Virgin Islands. 
245.5 Public announcement of the eligibility 

criteria. 
245.6 Application, eligibility and certifi-

cation of children for free and reduced 
price meals and free milk. 

245.6a Verification requirements. 
245.7 Hearing procedure for families and 

local educational agencies. 
245.8 Nondiscrimination practices for chil-

dren eligible to receive free and reduced 
price meals and free milk. 

245.9 Special assistance certification and re-
imbursement alternatives. 

245.10 Action by local educational agencies. 
245.11 Second review of applications. 
245.12 Action by State agencies and 

FNSROs. 
245.13 State agencies and direct certifi-

cation requirements. 
245.14 Fraud penalties. 
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245.15 Information collection/record-
keeping—OMB assigned control numbers. 

AUTHORITY: 42 U.S.C. 1752, 1758, 1759a, 1772, 
1773, and 1779. 

§ 245.1 General purpose and scope. 
(a) This part established the respon-

sibilities of State agencies, Food and 
Nutrition Service Regional Offices, 
school food authorities or local edu-
cational agencies, as defined in § 245.2, 
as applicable in providing free and re-
duced price meals and free milk in the 
National School Lunch Program (7 
CFR part 210), the School Breakfast 
Program (7 CFR part 220), the Special 
Milk Program for Children (7 CFR part 
215), and commodity schools. Section 9 
of the National School Lunch Act, as 
amended, and sections 3 and 4 of the 
Child Nutrition Act of 1966, as amend-
ed, require schools participating in any 
of the programs and commodity 
schools to make available, as applica-
ble, free and reduced price lunches, 
breakfasts, and at the option of the 
School Food Authority for schools par-
ticipating only in the Special Milk 
Program free milk to eligible children. 

(b) This part sets forth the respon-
sibilities under these Acts of State 
agencies, the Food and Nutrition Serv-
ice Regional Offices, school food au-
thorities or local educational agencies, 
as applicable, with respect to the es-
tablishment of income guidelines, de-
termination of eligibility of children 
for free and reduced price meals, and 
for free milk and assurance that there 
is no physical segregation of, or other 
discrimination against, or overt identi-
fication of children unable to pay the 
full price for meals or milk. 

(Sec. 803, Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1758)) 

[Amdt. 6, 39 FR 30337, Aug. 22, 1974, as amend-
ed by Amdt. 10, 41 FR 28783, July 13, 1976; 47 
FR 31852, July 23, 1982; 72 FR 63792, Nov. 13, 
2007] 

§ 245.2 Definitions. 
Adult means any individual 21 years 

of age or older. 
Categorically eligible means considered 

income eligible for free meals or free 
milk, as applicable, based on docu-
mentation that a child is a member of 
a Family, as defined in this section, and 
one or more children in that family are 

receiving assistance under SNAP, 
FDPIR or the TANF program, as de-
fined in this section. A Foster child, 
Homeless child, a Migrant child, a Head 
Start child and a Runaway child, as de-
fined in this section, are also categori-
cally eligible. Categorical eligibility 
and automatic eligibility may be used 
synonymously. 

Commodity school means a school 
which does not participate in the Na-
tional School Lunch Program under 
part 210 of this chapter, but which en-
ters into an agreement as provided in 
§ 210.15a(b) to receive commodities do-
nated under part 250 of this chapter for 
a nonprofit lunch program. 

Current income means income, as de-
fined in § 245.6(a), received during the 
month prior to application. If such in-
come does not accurately reflect the 
household’s annual rate of income, in-
come shall be based on the projected 
annual household income. If the prior 
year’s income provides an accurate re-
flection of the household’s current an-
nual income, the prior year may be 
used as a base for the projected annual 
rate of income. 

Direct certification means determining 
a child is eligible for free meals or free 
milk, as applicable, based on docu-
mentation obtained directly from the 
appropriate State or local agency or in-
dividuals authorized to certify that the 
child is a member of a household re-
ceiving assistance under SNAP, as de-
fined in this section; is a member of a 
household receiving assistance under 
FDPIR or under the TANF program, as 
defined in this section; a Foster child, 
Homeless child, a Migrant child, a Head 
Start child and a Runaway child, as de-
fined in this section. 

Disclosure means reveal or use indi-
vidual children’s program eligibility 
information obtained through the free 
and reduced price meal or free milk eli-
gibility process for a purpose other 
than for the purpose for which the in-
formation was obtained. The term re-
fers to access, release, or transfer of 
personal data about children by means 
of print, tape, microfilm, microfiche, 
electronic communication or any other 
means. 

Documentation means: 
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(1) The completion of a free and re-
duced price school meal or free milk 
application which includes: 

(i) For households applying on the 
basis of income and household size, 
names of all household members; in-
come received by each household mem-
ber, identified by source of the income 
(such as earnings, wages, welfare, pen-
sions, support payments, unemploy-
ment compensation, and social secu-
rity and other cash income); the signa-
ture of an adult household member; 
and the last four digits of the social se-
curity number of the adult household 
member who signs the application or 
an indication that the adult does not 
possess a social security number; or 

(ii) For a child who is receiving as-
sistance under SNAP, FDPIR or TANF, 
as defined in this section, the child’s 
name and appropriate SNAP or TANF 
case number or FDPIR case number or 
other FDPIR identifier and signature 
of an adult household member. 

(2) In lieu of completion of the free 
and reduced price meal application: 

(i) Information obtained from the 
State or local agency responsible for 
administering SNAP, FDPIR or TANF, 
as defined in this section. Documenta-
tion for these programs includes the 
name of the child; a statement certi-
fying that the child is a member of a 
household receiving assistance under 
SNAP, FDPIR or TANF, as defined in 
this section; information in sufficient 
detail to match the child attending 
school in the local educational agency 
with the name of a child who is a mem-
ber of one of the applicable programs 
as defined in this section; the signature 
of the official from the applicable pro-
gram who is authorized to provide such 
documentation on behalf of that pro-
gram and the date that the official 
signed the certification statement; 

(ii) A letter or other document pro-
vided to the household by the agency 
administering FDPIR or the TANF pro-
gram, as defined in this section or by 
the court, entity, or official authorized 
to administer an eligible program for a 
Foster child, a Homeless child, a Migrant 
child, a Head Start child, or a Runaway 
child as defined in this section. 

(iii) Information from the local edu-
cational agency, such as enrollment in-
formation or information from applica-

tions submitted for free or reduced 
price meals, or from SNAP, FDPIR or 
TANF program officials that indicate 
there are children in a Family, as de-
fined in this section, who were not doc-
umented as receiving assistance under 
SNAP, FDPIR or TANF, in order to ex-
tend categorical eligibility to such 
children as found in § 245.6(b)(7). Docu-
mentation for these purposes is the in-
formation discussed in paragraph (2)(i) 
of this definition, plus a written state-
ment by a local educational agency of-
ficial briefly explaining how the pres-
ence of additional children in the fam-
ily was determined. 

(iv) Information obtained from an of-
ficial responsible for determining if a 
child is a Foster child, a Homeless child, 
a Migrant child, a Head Start child, or a 
Runaway child, as defined in the sec-
tion. Documentation for these children 
includes the name of the child; a state-
ment certifying that the child has been 
determined eligible for that program or 
is enrolled in the Head Start Program; 
information in sufficient detail to 
match the child attending school in the 
local educational agency with the 
name of a child who has been deter-
mined eligible for that program or is 
enrolled in an eligible Head Start Pro-
gram; the signature of the official from 
the program who is authorized to pro-
vide such documentation on behalf of 
that program and the date that the of-
ficial signed the certification state-
ment. Documentation may also be a 
list of children, a computer match, or a 
court document that includes this in-
formation. 

(v) When a signature is impracticable 
to obtain, such as in a computer 
match, the local educational agency 
shall have a method to ensure that a 
responsible official can attest to the 
accuracy of the information provided. 

Family means a group of related or 
nonrelated individuals, who are not 
residents of an institution or boarding 
house, but who are living as one eco-
nomic unit. 

FDPIR means the food distribution 
program for households on Indian res-
ervations operated under part 253 of 
this title. 

FNS means the Food and Nutrition 
Service, United States Department of 
Agriculture. 
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FNSRO where applicable means the 
appropriate Food and Nutrition Service 
Regional Office when that agency ad-
ministers the National School Lunch 
Program, School Breakfast Program or 
Special Milk Program with respect to 
nonprofit private schools. 

Foster child means a child who is for-
mally placed by a court or an agency 
that administers a State plan under 
parts B or E of title IV of the Social 
Security Act (42 U.S.C. 621 et seq.). It 
does not include a child in an informal 
arrangement that may exist outside of 
State or court based systems. 

Free meal means a meal for which nei-
ther the child nor any member of his 
family pays or is required to work in 
the school or in the school’s food serv-
ice. 

Free milk means milk served under 
the regulations governing the Special 
Milk Program and for which neither 
the child nor any member of his family 
pays or is required to work in the 
school or in the school’s food service. 

Head Start child means a child en-
rolled as a participant in a Head Start 
program authorized under the Head 
Start Act (42 U.S.C. 9831 et seq.) 

Homeless child means a child identi-
fied as lacking a fixed, regular and ade-
quate nighttime residence, as specified 
under section 725(a) of the McKinney- 
Vento Homeless Assistance Act (42 
U.S.C. 11434a(2)) by the local edu-
cational agency liaison, director of a 
homeless shelter or other individual 
identified by FNS. 

Household means ‘‘family’’ as defined 
in this section. 

Household application means an appli-
cation for free and reduced price meal 
or milk benefits, submitted by a house-
hold for a child or children who attend 
school(s) in the same local educational 
agency. 

Income eligibility guidelines means the 
family-size income levels prescribed 
annually by the Secretary for use by 
States in establishing eligibility for 
free and reduced price meals and for 
free milk. 

Local educational agency means a pub-
lic board of education or other public 
or private nonprofit authority legally 
constituted within a State for either 
administrative control or direction of, 
or to perform a service function for, 

public or private nonprofit elementary 
schools or secondary schools in a city, 
county, township, school district, or 
other political subdivision of a State, 
or for a combination of school districts 
or counties that is recognized in a 
State as an administrative agency for 
its public or private nonprofit elemen-
tary schools or secondary schools. The 
term also includes any other public or 
private nonprofit institution or agency 
having administrative control and di-
rection of a public or private nonprofit 
elementary school or secondary school, 
including residential child care institu-
tions, Bureau of Indian Affairs schools, 
and educational service agencies and 
consortia of those agencies, as well as 
the State educational agency in a 
State or territory in which the State 
educational agency is the sole edu-
cational agency for all public or pri-
vate nonprofit schools. 

Meal means a lunch or meal supple-
ment or a breakfast which meets the 
applicable requirements prescribed in 
§§ 210.10, 210.15a, and 220.8 of this chap-
ter. 

Medicaid means the State medical as-
sistance program under title XIX of the 
Social Security Act (42 U.S.C. 1396 et 
seq.). 

Migrant child means a child identified 
as meeting the definition of migrant in 
section 1309 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 
6399) by the State or local Migrant 
Education Program coordinator or the 
local educational liaison, or other indi-
vidual identified by FNS. 

Milk means pasteurized fluid types of 
unflavored or flavored whole milk, 
lowfat milk, skim milk, or cultured 
buttermilk which meet State and local 
standards for such milk except that, in 
the meal pattern for infants (0 to 1 
year of age) milk means unflavored 
types of whole fluid milk or an equiva-
lent quantity of reconstituted evapo-
rated milk which meet such standards. 
In Alaska, Hawaii, American Samoa, 
Guam, Puerto Rico, the Trust Terri-
tory of the Pacific Islands, and the Vir-
gin Islands, if a sufficient supply of 
such types of fluid milk cannot be ob-
tained, ‘‘milk’’ shall include reconsti-
tuted or recombined milk. All milk 
should contain vitamins A and D at 
levels specified by the Food and Drug 
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Administration and consistent with 
State and local standards for such 
milk. 

Nonprofit means exempt from income 
tax under section 501(c)(3) of the Inter-
nal Revenue Code of 1986. 

Operating day means a day that reim-
bursable meals are offered to eligible 
students under the National School 
Lunch Program or School Breakfast 
Program. 

Reduced price meal means a meal 
which meets all of the following cri-
teria: (1) The price shall be less than 
the full price of the meal; (2) the price 
shall not exceed 40 cents for a lunch 
and 30 cents for a breakfast; and (3) 
neither the child nor any member of 
his family shall be required to supply 
an equivalent value in work for the 
school or the school’s food service. 

Runaway child means a child identi-
fied as a runaway receiving assistance 
under a program under the Runaway 
and Homeless Youth Act (42 U.S.C. 5701 
et seq.) by the local educational liaison, 
or other individual in accordance with 
guidance issued by FNS. 

Service institution shall have the 
meaning ascribed to it in part 225 of 
this chapter. 

School, school food authority, and 
other terms and abbreviations used in 
this part shall have the meanings as-
cribed to them in part 210 of this chap-
ter. 

SNAP means the Supplemental Nutri-
tion Assistance Program established 
under the Food and Nutrition Act of 
2008 (7 U.S.C. 2011 et. seq.) and operated 
under parts 271 and 283 of this chapter. 

SNAP household means any individual 
or group of individuals currently cer-
tified to receive assistance as a house-
hold from SNAP. 

Special Assistance Certification and Re-
imbursement Alternatives means the 
three optional alternatives for free and 
reduced price meal application and 
claiming procedures in the National 
School Lunch Program and School 
Breakfast Program which are available 
to those School Food Authorities with 
schools in which at least 80 percent of 
the enrolled children are eligible for 
free or reduced price meals, or schools 
which are currently, or who will be 
serving all children free meals. 

State Children’s Health Insurance Pro-
gram (SCHIP) means the State medical 
assistance program under title XXI of 
the Social Security Act (42 U.S.C. 
1397aa et seq.). 

TANF means the State funded pro-
gram under part A of title IV of the So-
cial Security Act that the Secretary 
determines complies with standards es-
tablished by the Secretary that ensure 
that the standards under the State pro-
gram are comparable to or more re-
strictive than those in effect on June 1, 
1995. This program is commonly re-
ferred to as Temporary Assistance for 
Needy Families, although States may 
refer to the program by another name. 

Verification means confirmation of 
eligibility for free or reduced price ben-
efits under the National School Lunch 
Program or School Breakfast Program. 
Verification shall include confirmation 
of income eligibility and, at State or 
local discretion, may also include con-
firmation of any other information re-
quired in the application which is de-
fined as Documentation in § 245.2. Such 
verification may be accomplished by 
examining information provided by the 
household such as wage stubs, or by 
other means as specified in 
§ 245.6a(a)(7). If a SNAP or TANF case 
number or a FDPIR case number or 
other identifier is provided for a child, 
verification for such child shall only 
include confirmation that the child is a 
member of a household receiving 
SNAP, TANF or FDPIR benefits. 
Verification may also be completed 
through direct contact with one or 
more of the public agencies as specified 
in § 245.6a(g). 

(Secs. 801, 803, 812; Pub. L. 97–35, 95 Stat. 521– 
535 (42 U.S.C. 1753, 1759(a), 1773, 1758)) 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 245.2, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 245.3 Eligibility standards and cri-
teria. 

(a) Each State agency, or FNSRO 
where applicable, shall by July 1 of 
each year announce family-size income 
standards to be used by local edu-
cational agencies, as defined in § 245.2, 
under the jurisdiction of such State 
agency, or FNSRO where applicable, in 
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making eligibility determinations for 
free or reduced price meals and for free 
milk. Such family size income stand-
ards for free and reduced price meals 
and for free milk shall be in accordance 
with Income Eligibility Guidelines 
published by the Department by notice 
in the FEDERAL REGISTER. 

(b) Each participating local edu-
cational agency and all participating 
schools under its jurisdiction must ad-
here to the eligibility criteria specified 
in this part. Local educational agencies 
must include these eligibility criteria 
in their policy statement as required 
under § 245.10 and it must be publicly 
announced in accordance with the pro-
visions of § 245.5. Additionally, each 
State agency, or FNSRO where applica-
ble, must require that local edu-
cational agencies accept as income eli-
gible for free meals and free milk, chil-
dren who are categorically eligible for 
those benefits based on documentation 
of eligibility, as specified in § 245.6 (b). 

(c) Each School Food Authority shall 
serve free and reduced price meals or 
free milk in the respective programs to 
children eligible under its eligibility 
criteria. When a child is not a member 
of a family (as defined in § 245.2), the 
child shall be considered a family of 
one. In any school which participates 
in more than one of the child nutrition 
programs, eligibility shall be applied 
uniformly so that eligible children re-
ceive the same benefits in each pro-
gram. If a child transfers from one 
school to another school under the ju-
risdiction of the same School Food Au-
thority, his eligibility for free or re-
duced price meals or for free milk, if 
previously established, shall be trans-
ferred to, and honored by, the receiving 
school if it participates in the National 
School Lunch Program, School Break-
fast Program, Special Milk Program 
and the School Food Authority has 

elected to provide free milk, or is a 
commodity-only school. 

(Sec. 8, Pub. L. 95–627, 92 Stat. 3623 (42 U.S.C. 
1758); sec. 5, Pub. L. 95–627, 92 Stat. 3619 (42 
U.S.C. 1772); 42 U.S.C. 1785, 1766, 1772, 1773(e), 
sec. 203, Pub. L. 96–499, 94 Stat. 2599; secs. 807 
and 808, Pub. L. 97–35, 95 Stat. 521–535, 42 
U.S.C. 1772, 1784, 1760; sec. 803, Pub. L. 97–35, 
95 Stat. 521–535 (42 U.S.C. 1758)) 

[Amdt. 8, 40 FR 57207, Dec. 8, 1975; 40 FR 
58281, Dec. 16, 1975, as amended by Amdt. 10, 
41 FR 28783, July 13, 1976; Amdt. 13, 44 FR 
33049, June 8, 1979; 47 FR 31852, July 23, 1982; 
72 FR 63793, Nov. 13, 2007; 76 FR 22800, Apr. 25, 
2011] 

§ 245.4 Exceptions for Puerto Rico and 
the Virgin Islands. 

Because the State agencies of Puerto 
Rico and the Virgin Islands provide 
free meals or milk to all children in 
schools under their jurisdiction, re-
gardless of the economic need of the 
child’s family, they are not required to 
make individual eligibility determina-
tions or publicly announce eligibility 
criteria. Instead, such State agencies 
may use a statistical survey to deter-
mine the number of children eligible 
for free or reduced price meals and 
milk on which a percentage factor for 
the withdrawal of special cash assist-
ance funds will be developed subject to 
the following conditions: 

(a) State agencies shall conduct a 
statistical survey once every three 
years in accordance with the standards 
provided by FNS; 

(b) State agencies shall submit the 
survey design to FNS for approval be-
fore proceeding with the survey; 

(c) State agencies shall conduct the 
survey and develop the factor for with-
drawal between July 1 and December 31 
of the first school year of the three- 
year period; 

(d) State agencies shall submit the 
results of the survey and the factor for 
fund withdrawal to FNS for approval 
before any reimbursement may be re-
ceived under that factor; 

(e) State agencies shall keep all ma-
terial relating to the conduct of the 
survey and determination of the factor 
for fund withdrawal in accordance with 
the record retention requirements in 
§ 210.8(e)(14) of this chapter; 

(f) Until the results of the triennial 
statistical survey are available, the 
factor for fund withdrawal will be 
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based on the most recently established 
percentages. The Department shall 
make retroactive adjustments to the 
States’ Letter of Credit, if appropriate, 
for the year of the survey; 

(g) If any school in these States wish-
es to charge a student for meals, the 
State agency, School Food Authority 
and school shall comply with all the 
applicable provisions of this part and 
parts 210, 215 and 220 of this chapter. 

(Sec. 9, Pub. L. 95–166, 91 Stat 1336 (42 U.S.C. 
1759a); secs. 807 and 808, Pub. L. 97–35, 95 Stat. 
521–535, 42 U.S.C. 1772, 1784, 1760; 44 U.S.C. 
3506) 

[Amdt. 18, 45 FR 52771, Aug. 8, 1980, as 
amended at 46 FR 51366, Oct. 20, 1981; 47 FR 
746, Jan. 7, 1982] 

§ 245.5 Public announcement of the eli-
gibility criteria. 

(a) After the State agency, or FNSRO 
where applicable, notifies the local 
educational agency (as defined in 
§ 245.2) that its criteria for determining 
the eligibility of children for free and 
reduced price meals and for free milk 
have been approved, the local edu-
cational agency (as defined in § 245.2) 
shall publicly announce such criteria: 
Provided however, that no such public 
announcement shall be required for 
boarding schools, residential child care 
institutions (see § 210.2 of this chapter, 
definition of Schools), or a school which 
includes food service fees in its tuition, 
where all attending children are pro-
vided the same meals or milk. Such an-
nouncements shall be made at the be-
ginning of each school year or, if notice 
of approval is given thereafter, within 
10 days after the notice is received. The 
public announcement of such criteria, 
as a minimum, shall include the fol-
lowing: 

(1) Except as provided in § 245.6(b), a 
letter or notice and application distrib-
uted on or about the beginning of each 
school year, to the parents of all chil-
dren in attendance at school. The let-
ter or notice shall contain the fol-
lowing information: 

(i) In schools participating in a meal 
service program, the eligibility criteria 
for reduced price benefits with an expla-
nation that households with incomes 
less than or equal to the reduced price 
criteria would be eligible for either free 
or reduced price meals, or in schools 

participating in the free milk option, 
the eligibility criteria for free milk 
benefits; 

(ii) How a household may make appli-
cation for free or reduced price meals 
or for free milk for its children; 

(iii) An explanation that an applica-
tion for free or reduced price benefits 
cannot be approved unless it contains 
complete information as described in 
paragraph (1)(i) of the definition of 
Documentation in § 245.2; 

(iv) An explanation that households 
with children who are members of cur-
rently certified SNAP, FDPIR or TANF 
households may submit applications 
for these children with the abbreviated 
information described in paragraph 
(2)(ii) of the definition of Documenta-
tion in § 245.2; 

(v) An explanation that the informa-
tion on the application may be verified 
at any time during the school year; 

(vi) How a household may apply for 
benefits at any time during the school 
year as circumstances change; 

(vii) A statement to the effect that 
children having parents or guardians 
who become unemployed are eligible 
for free or reduced price meals or for 
free milk during the period of unem-
ployment, Provided, that the loss of in-
come causes the household income dur-
ing the period of unemployment to be 
within the eligibility criteria; 

(viii) The statement: ‘‘In the oper-
ation of child feeding programs, no 
child will be discriminated against be-
cause of race, sex, color, national ori-
gin, age or disability;’’ 

(ix) An explanation that Head Start 
enrollees and foster, homeless, mi-
grant, and runaway children, as defined 
in § 245.2, are categorically eligible for 
free meals and free milk and their fam-
ilies should contact the school for more 
information; 

(x) How a household may appeal the 
decision of the local educational 
agencywith respect to the application 
under the hearing procedure set forth 
in § 245.7. The letter or notice shall be 
accompanied by a copy of the applica-
tion form required under § 245.6. 

(xi) A statement to the effect that 
the Special Supplemental Nutrition 
Program for Women, Infants and Chil-
dren (WIC) participants may be eligible 
for free or reduced price meals. 
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(2) On or about the beginning of each 
school year, a public release, con-
taining the same information supplied 
to parents, and including both free and 
reduced price eligibility criteria shall 
be provided to the informational 
media, the local unemployment office, 
and to any major employers contem-
plating large layoffs in the area from 
which the school draws its attendance. 

(b) Copies of the public release shall 
be made available upon request to any 
interested persons. Any subsequent 
changes in a school’s eligibility cri-
teria during the school year shall be 
publicly announced in the same man-
ner as the original criteria were an-
nounced. 

(Sec. 803, Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1758); Pub. L. 79–396, 60 Stat. 231 (42 
U.S.C. 1751); Pub. L. 89–642, 80 Stat. 885–880 
(42 U.S.C. 1773); Pub. L. 91–248, 84 Stat. 207 (42 
U.S.C. 1759)) 

[Amdt. 8, 40 FR 57207, Dec. 8, 1975] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 245.5, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 245.6 Application, eligibility and cer-
tification of children for free and 
reduced price meals and free milk. 

(a) General requirements—content of 
application and descriptive materials. 
Each local educational agency, as de-
fined in § 245.2, for schools participating 
in the National School Lunch Program, 
School Breakfast Program or Special 
Milk Program or a commodity only 
school, shall provide meal benefit 
forms for use by families in making ap-
plication for free or reduced price 
meals or free milk for their children. 

(1) Household applications. The State 
agency or local educational agency 
must provide a form that permits a 
household to apply for all children in 
that household who attend schools in 
the same local educational agency. The 
local educational agency must provide 
newly enrolled students with an appli-
cation and determine eligibility 
promptly. The local educational agen-
cy cannot require the household to sub-
mit an application for each child at-
tending its schools. The application 
shall be clear and simple in design and 
the information requested therein shall 

be limited to that required to dem-
onstrate that the household does, or 
does not, meet the eligibility criteria 
for free or reduced price meals, respec-
tively, or for free milk, provided by the 
local educational agency. 

(2) Understandable communications. 
Any communication with households 
for eligibility determination purposes 
must be in an understandable and uni-
form format and to the maximum ex-
tent practicable, in a language that 
parents and guardians can understand. 

(3) Electronic availability. In addition 
to the distribution of applications and 
descriptive materials in paper form as 
provided for in this section, the local 
educational agency may establish a 
system for executing household appli-
cations electronically and using elec-
tronic signatures. The electronic sub-
mission system must comply with the 
disclosure requirements in this section 
and with technical assistance and guid-
ance provided by FNS. Descriptive ma-
terials may also be made available 
electronically by the local educational 
agency. 

(4) Transferring eligibility status. When 
a student transfers to a new school dis-
trict, the new local educational agency 
may accept the eligibility determina-
tion from the student’s former local 
educational agency without incurring 
liability for the accuracy of the initial 
determination. As required under para-
graph (c)(3) of this section, the accept-
ing local educational agency must 
make changes that occur as a result of 
verification activities or coordinated 
review findings conducted in that local 
educational agency. 

(5) Required income information. The 
information requested on the applica-
tion with respect to the current income 
of the household must be limited to: 

(i) The income received by each 
member identified by the household 
member who received the income or an 
indication which household members 
had no income; and 

(ii) The source of the income (such as 
earnings, wages, welfare, pensions, sup-
port payments, unemployment com-
pensation, social security and other 
cash income). Other cash income in-
cludes cash amounts received or with-
drawn from any source, including sav-
ings, investments, trust accounts, and 
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other resources which are available to 
pay for a child’s meals or milk. 

(6) Household members and social secu-
rity numbers. The application must re-
quire applicants to provide the names 
of all household members. In addition, 
the last four digits of the social secu-
rity number of the adult household 
member who signs the application 
must be provided. If the adult member 
signing the application does not pos-
sess a social security number, the 
household must so indicate. However, 
if application is being made for a 
child(ren) who is a member of a house-
hold receiving assistance under the 
SNAP, or is in a FDPIR or TANF 
household, the application shall enable 
the household to provide the appro-
priate SNAP or TANF case number or 
FDPIR case number or other FDPIR 
identifier in lieu of names of all house-
hold members, household income infor-
mation and social security number. 

(7) Adult member’s signature. The ap-
plication must be signed by an adult 
member of the family. The application 
must contain clear instructions with 
respect to the submission of the com-
pleted application to the official or of-
ficials designated by the local edu-
cational agency to make eligibility de-
terminations. A household must be per-
mitted to file an application at any 
time during the school year. A house-
hold may, but is not required to, report 
any changes in income, household size 
or program participation during the 
school year. 

(8) Required statements for the applica-
tion. (i) The application and descriptive 
materials must include substantially 
the following statements: 

(A) ‘‘The Richard B. Russell National 
School Lunch Act requires the infor-
mation on this application. You do not 
have to give the information, but if 
you do not, we cannot approve your 
child for free or reduced-price meals. 
You must include the last four digits of 
the social security number of the adult 
household member who signs the appli-
cation. The last four digits of the so-
cial security number are not required 
when you list a Supplemental Nutri-
tion Assistance Program (SNAP), Tem-
porary Assistance for Needy Families 
(TANF) Program or Food Distribution 
Program on Indian Reservations 

(FDPIR) case number or other FDPIR 
identifier for your child or when you 
indicate that the adult household 
member signing the application does 
not have a social security number. We 
will use your information to determine 
if your child is eligible for free or re-
duced-price meals, and for administra-
tion and enforcement of the lunch and 
breakfast programs. We MAY share 
your eligibility information with edu-
cation, health, and nutrition programs 
to help them evaluate, fund, or deter-
mine benefits for their programs, audi-
tors for program reviews, and law en-
forcement officials to help them look 
into violations of program rules.’’ 

(B) ‘‘Foster, migrant, homeless, and 
runaway children, and children en-
rolled in a Head Start program are cat-
egorically eligible for free meals and 
free milk. If you are completing an ap-
plication for these children, contact 
the school for more information.’’ 

(ii) When either the State agency or 
the local educational agency plans to 
use or disclose children’s eligibility in-
formation for non-program purposes, 
additional information, as specified in 
paragraph (h) of this section, must be 
added to this statement. State agencies 
and local educational agencies are re-
sponsible for drafting the appropriate 
statement. 

(9) Attesting to information on the ap-
plication. The application must also in-
clude a statement, immediately above 
the space for signature, that the person 
signing the application certifies that 
all information furnished in the appli-
cation is true and correct, that the ap-
plication is being made in connection 
with the receipt of Federal funds, that 
school officials may verify the infor-
mation on the application, and that de-
liberate misrepresentation of the infor-
mation may subject the applicant to 
prosecution under applicable State and 
Federal criminal statutes. Applicants 
must attest to changes in information 
as specified in this paragraph (b), if 
changes are voluntarily reported in 
writing during the eligibility period. 

(b) Direct certification. In lieu of re-
quiring a household to complete the 
free and reduced price meal or free 
milk application, as specified in para-
graph (a) of this section, the local edu-
cational agency must certify children 
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as eligible for free meals or free milk 
in accordance with paragraph (b)(1)(i) 
of this section or may certify children 
as eligible for free meals or free milk 
in accordance with paragraph (b)(2) of 
this section. If a household also sub-
mits an application for directly cer-
tified children, the direct certification 
eligibility determination will take 
precedence. 

(1) Mandatory direct certification of 
children in SNAP households. (i) All 
local educational agencies conducting 
eligibility determinations must di-
rectly certify children who are mem-
bers of a household receiving assist-
ance under SNAP, as defined in § 245.2, 
in School Year 2008–2009, which begins 
on July 1, 2008, and each subsequent 
school year. 

(ii) Schools participating only in the 
Special Milk Program authorized 
under part 215 of this chapter may di-
rectly certify children for that pro-
gram but are not required to conduct 
direct certification with SNAP. In ad-
dition, residential child care institu-
tions, as defined in paragraph (c) of the 
definition of School in § 210.2 of this 
chapter, that do not have non-residen-
tial children are also not required to 
conduct direct certification with 
SNAP. 

(iii) Beginning in School Year 2012– 
2013, direct certification shall be con-
ducted using a data matching tech-
nique only and letters to household for 
direct certification may be used only 
as an additional means to notify house-
holds of children’s eligibility based on 
receipt of SNAP benefits. The last pe-
riod that letters to households may be 
used as the primary method for direct 
certification is School Year 2011–12. 

(iv) Each State agency must enter 
into an agreement with the State agen-
cy conducting eligibility determina-
tions for SNAP. The agreement must 
specify the procedures that will be used 
to facilitate the direct certification of 
children who are members of a house-
hold receiving assistance under SNAP, 
as defined in § 245.2. The agreement 
must address procedures to comply 
with the requirements of paragraphs 
(b)(3) through (b)(9) of this section. Di-
rect certification must allow for noti-
fying parents that their children have 
been determined eligible for free meals 

or free milk, as applicable, and that no 
further application is required. Such 
agreements must address how phase- 
out of non-electronic matches as the 
primary method for conducting direct 
certification for SNAP will be com-
pleted by School Year 2012–2013. The 
agreement shall be maintained by the 
State agency. 

(v) Local educational agencies and 
schools currently operating Provision 2 
or Provision 3 in non-base years, or the 
community eligibility provision, as 
permitted under § 245.9, are required to 
conduct a data match between Supple-
mental Nutrition Assistance Program 
records and student enrollment records 
at least once annually. State agencies 
may conduct data matching on behalf 
of LEAs and exempt LEAs from this re-
quirement. 

(2) Children who may be directly cer-
tified. The local educational agency 
may directly certify children for free 
meals or free milk based on docu-
mentation received from the appro-
priate State or local agency that ad-
ministers FDPIR or TANF, as defined in 
§ 245.2, when that agency indicates that 
the children are members of a house-
hold receiving assistance under one of 
these programs. In addition, the local 
educational agency may directly cer-
tify children for free meals or free milk 
based on documentation from the ap-
propriate State or local agency or 
other appropriate individual, as speci-
fied by FNS, that the child is a Foster 
child, a Homeless child, a Migrant, a 
Runaway child, or a Head Start child, as 
defined in § 245.2. 

(3) Frequency of direct certification con-
tacts with SNAP. (i) Until School Year 
2011–2012, local educational agencies 
must conduct direct certification ac-
tivities with SNAP at least at the be-
ginning of the school year. 

(ii) (A) Beginning in School Year 
2011–2012, at a minimum, all local edu-
cational agencies must conduct direct 
certification as follows: 

(1) At or around the beginning of the 
school year; 

(2) Three months after the initial ef-
fort; and 

(3) Six months after the initial effort. 
(B) The information used shall be the 

most recent available. 
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(iii) The names of all newly enrolled 
children and all children not certified 
for free meals shall be submitted for 
the direct certification required in 
paragraph (b)(3)(ii)(B) and paragraph 
(b)(3)(ii)(C) of this section. Newly en-
rolled children must be provided with 
application materials in order to al-
leviate a delay in receipt of free meals 
or free milk if direct certification for 
these children cannot be completed 
promptly upon enrollment. 

(iv) State agencies are encouraged to 
conduct direct certification more fre-
quently to obtain information about 
newly enrolled children or children 
who may be newly certified for that 
program’s benefits. 

(4) Frequency of direct certification 
with other programs. Local educational 
agencies opting to conduct direct cer-
tification activities with FDPIR or 
TANF should conduct such activities 
at or around the beginning of the 
school year. Obtaining information 
about foster, homeless, migrant, or 
runaway children or Head Start enroll-
ees should be done, at a minimum, at 
or around the beginning of the school 
year and when newly enrolled children 
or children newly eligible for those 
programs are being certified. 

(5) Direct certification documentation. 
(i) The required documentation for di-
rect certification is provided in para-
graph (2) of the definition of Docu-
mentation in § 245.2. 

(ii) (A) Beginning in School Year 
2012–2013, direct certification with 
SNAP shall be conducted using a data 
matching technique only. Letters to 
households for direct certification may 
be used only as an additional means to 
notify households of children’s eligi-
bility based on receipt of SNAP bene-
fits. The last period that letters to 
households may be used as the primary 
method for direct certification is 
School Year 2011–2012. While such no-
tices cannot be the primary method 
used by a state to document receipt of 
SNAP, the local educational agency 
shall accept such a letter if presented 
by a household. 

(B) Letters or other documents may 
be used as the primary method for di-
rect certification to document receipt 
of FDPIR or TANF benefits. 

(iii) Individual notices from officials 
of eligible programs for a Foster child, a 
Homeless child, a Migrant child, a Run-
away child, or a Head Start child, as de-
fined in § 245.2, may continue to be 
used. These notices are provided to 
school officials who must certify these 
children as eligible for free meals or 
free milk, as applicable, without fur-
ther application, upon receipt of such 
notice. 

(6) Officials who can provide docu-
mentation for direct certification. (i) The 
local educational agency must accept 
documentation from officials of the 
State or local agency that administers 
SNAP, certifying that a child is a 
member of a household receiving as-
sistance under SNAP as defined in 
§ 245.2, or officials of the State or local 
agency that administers FDPIR or 
TANF, as defined in § 245.2, certifying 
that a child is a member of a household 
receiving assistance under one of those 
programs. 

(ii) For a Foster child, as defined in 
§ 245.2, an official document indicating 
the status of the child as a foster child 
from an appropriate State or local 
agency or a court where the foster 
child received placement may provide 
appropriate documentation. In the case 
of a child who is a Homeless child, as de-
fined in § 245.2, the director of a home-
less shelter or the local educational li-
aison for homeless children and youth 
may provide the appropriate docu-
mentation. The Migrant Education 
Program coordinator or the local edu-
cational liaison, as applicable, may 
provide the supporting documentation 
for a Migrant child, as defined in § 245.2. 
For a Head Start child, as defined in 
§ 245.2, an official from that program 
may supply the documentation indi-
cating enrollment in the Head Start 
program. Once the appropriate official 
has provided the direct certification 
documentation to the local educational 
agency, the child must have free bene-
fits made available as soon as possible 
but no later than three operating days 
after the date the local educational 
agency receives the direct certification 
documentation. 

(7) Extension of eligibility to all chil-
dren in a family. If any child is identi-
fied as a member of a household receiv-
ing assistance under SNAP, FDPIR, or 
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TANF, all children in the Family, as de-
fined in § 245.2, shall be categorically 
eligible for free meals or free milk. 
This applies to children identified 
through direct certification or through 
a free and reduced price application. 

(8) Foster, Homeless, Migrant, Run-
away, or Head Start Children. To be cat-
egorically eligible as a Foster child, a 
Homeless child, a Migrant child, a Run-
away child, or a Head Start child, the 
child’s individual eligibility or partici-
pation for these programs shall be es-
tablished. Categorical eligibility based 
on these programs shall not be ex-
tended to other children in the house-
hold. 

(9) Confidential nature of direct certifi-
cation information. Information about 
children or their households obtained 
through the direct certification process 
must be kept confidential and is sub-
ject to the limitations on disclosure of 
information in section 9 of the Richard 
B. Russell National School Lunch Act, 
42 U.S.C. 1758. Therefore, information 
that a household is receiving benefits 
from SNAP, FDPIR or TANF or that a 
child is participating in another pro-
gram which makes children categori-
cally eligible for free school meals or 
free milk must be used solely for the 
purposes of direct certification for de-
termining children’s eligibility for free 
school meals or free milk and as other-
wise permitted under § 245.6(f). 

(10) Notification to families. For chil-
dren who are directly certified, local 
educational agencies are not required 
to provide application materials and 
notice to parents informing them of 
the availability of free and reduced 
price meal benefits, as specified in 
§ 245.5(a), when that information is dis-
tributed by mail, individualized stu-
dent packets, or other method which 
prevents overt identification of chil-
dren eligible for direct certification. 

(c) Determination of eligibility—(1) Du-
ration of eligibility. Except as otherwise 
specified in paragraph (c)(3) of this sec-
tion, eligibility for free or reduced 
price meals, as determined through an 
approved application or by direct cer-
tification, must remain in effect for 
the entire school year and for up to 30 
operating days into the subsequent 
school year. The local educational 
agency must determine household eli-

gibility for free or reduced price meals 
either through direct certification or 
the application process at or about the 
beginning of the school year. The local 
educational agency must determine 
eligibility for free or reduced price 
meals when a household submits an ap-
plication or, if feasible, through direct 
certification, at any time during the 
school year. 

(2) Use of prior year’s eligibility status. 
Prior to the processing of applications 
or the completion of direct certifi-
cation procedures for the current 
school year, children from households 
with approved applications or docu-
mentation of direct certification on 
file from the preceding year, shall be 
offered reimbursable free and reduced 
price meals or free milk, as appro-
priate. The local educational agency 
must extend eligibility to newly en-
rolled children when other children in 
their household (as defined in § 245.2) 
were approved for benefits the previous 
year. However, applications and docu-
mentation of direct certification from 
the preceding year shall be used only 
to determine eligibility for the first 30 
operating days following the first oper-
ating day at the beginning of the 
school year, or until a new eligibility 
determination is made in the current 
school year, whichever comes first. At 
the State agency’s discretion, students 
who, in the preceding school year, at-
tended a school operating a special as-
sistance certification and reimburse-
ment alternative (as permitted in 
§ 245.9)) may be offered free reimburs-
able meals for up to 30 operating days 
or until a new eligibility determina-
tion is made in the current school year, 
whichever comes first. 

(3) Exceptions for year-long duration of 
eligibility—(i) Voluntary reporting of 
changes. Households are not required to 
report changes in circumstances during 
the school year, but a household may 
voluntarily contact the local edu-
cational agency to report any changes. 
If the household voluntarily reports a 
change in income or in program par-
ticipation that would result in loss of 
categorical eligibility, the local edu-
cational agency may only reduce bene-
fits if the household requests the re-
duction in writing, for example, by sub-
mitting a new application. 
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(ii) Households must attest to 
changes in information as specified in 
§ 245.6(a)(9). In addition, benefits cannot 
be reduced by information received 
through other sources without the 
written consent of the household, ex-
cept for information received through 
verification. 

(iii) Changes resulting from verification 
or administrative reviews. The local edu-
cational agency must change the chil-
dren’s eligibility status when a change 
is required as a result of verification 
activities conducted under § 245.6a or as 
a result of a review conducted in ac-
cordance with § 210.18 of this chapter. 

(4) Calculating income. The local edu-
cational agency must use the income 
information provided by the household 
on the application to calculate the 
household’s total current income. 
When a household submits an applica-
tion containing complete documenta-
tion, as defined in § 245.2, and the 
household’s total current income is at 
or below the eligibility limits specified 
in the Income Eligibility Guidelines as 
defined in § 245.2, the children in that 
household must be approved for free or 
reduced price benefits, as applicable. 

(5) Categorical eligibility—(i) SNAP, 
FDPIR, TANF When a household sub-
mits an application containing the re-
quired SNAP, FDPIR or TANF docu-
mentation, as defined under Docu-
mentation in § 245.2, all children in that 
household shall be categorically eligi-
ble for free meals or free milk. Addi-
tionally, when the local educational 
agency obtains confirmation of eligi-
bility for these programs through di-
rect certification, all children who are 
identified as members of a Family, as 
defined in § 245.2, shall be categorically 
eligible for free meals or milk. 

(ii) Foster, homeless, migrant, 
andrunaway children and Head Start en-
rollees. Upon receipt of Documentation, 
as defined in paragraph (2)(ii) and 
(2)(iv) of the definition in § 245.2, the 
local educational agency must approve 
such children for free benefits without 
further application. 

(6) Notice of approval—(i) Income appli-
cations. The local educational agency 
must notify the household of the chil-
dren’s eligibility and provide the eligi-
ble children the benefits to which they 
are entitled within 10 operating days of 

receiving the application from the 
household. 

(ii) Direct Certification. Households 
approved for benefits based on informa-
tion provided by the appropriate State 
or local agency responsible for the ad-
ministration of the SNAP, FDPIR or 
TANF must be notified, in writing, 
that their children are eligible for free 
meals or free milk, that no application 
for free and reduced price school meals 
or free milk is required. The notice of 
eligibility must also inform the house-
hold that the parent or guardian must 
notify the local educational agency if 
they do not want their children to re-
ceive free benefits. However, when the 
parent or guardian transmits a notice 
of eligibility provided by the SNAP, 
FDPIR or TANF office, the local edu-
cational agency is not required to pro-
vide a separate notice of eligibility. 
The local educational agency must no-
tify, in writing, households with chil-
dren who are approved on the basis of 
documentation that they are Categori-
cally eligible, as defined in § 245.2, that 
their children are eligible for free 
meals or free milk, and that no appli-
cation is required. 

(iii) Households declining benefits. 
Children from households that notify 
the local educational agency that they 
do not want free or reduced price bene-
fits must have their benefits discon-
tinued as soon as possible. Any notifi-
cation from the household declining 
benefits must be documented and 
maintained on file, as required under 
paragraph (e) of this section, to sub-
stantiate the eligibility determination. 

(7) Denied applications and the notice 
of denial. When the application fur-
nished by a family is not complete or 
does not meet the eligibility criteria 
for free or reduced price benefits, the 
local educational agency must docu-
ment and retain the reasons for ineligi-
bility and must retain the denied appli-
cation. In addition, the local edu-
cational agency must promptly provide 
written notice to each family denied 
benefits. At a minimum, this notice 
shall include: 

(i) The reason for the denial of bene-
fits, e.g. income in excess of allowable 
limits or incomplete application; 

(ii) Notification of the right to ap-
peal; 
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(iii) Instructions on how to appeal; 
and 

(iv) A statement reminding parents 
that they may reapply for free or re-
duced price benefits at any time during 
the school year. 

(8) Appeals of denied benefits. A family 
that wishes to appeal an application 
that was denied may do so in accord-
ance with the procedures established 
by the local educational agency as re-
quired by § 245.7. However, prior to ini-
tiating the hearing procedure, the fam-
ily may request a conference to provide 
the opportunity for the family and 
local educational agency officials to 
discuss the situation, present informa-
tion, and obtain an explanation of the 
data submitted in the application or 
the decision rendered. The request for a 
conference shall not in any way preju-
dice or diminish the right to a fair 
hearing. The local educational author-
ity shall promptly schedule a fair hear-
ing, if requested. 

(d) Households that fail to apply. After 
the letter to parents and the applica-
tions have been disseminated, the local 
educational agency may determine, 
based on information available to it, 
that a child for whom an application 
has not been submitted meets the local 
educational agency’s eligibility cri-
teria for free and reduced price meals 
or for free milk. In such a situation, 
the local educational agency shall 
complete and file an application for 
such child setting forth the basis of de-
termining the child’s eligibility. When 
a local educational agency has ob-
tained a determination of individual 
family income and family-size data 
from other sources, it need not require 
the submission of an application for 
any child from a family whose income 
would qualify for free or reduced price 
meals or for free milk under the local 
educational agency’s established cri-
teria. In such event, the School Food 
Authority shall notify the family that 
its children are eligible for free or re-
duced price meals or for free milk. 
Nothing in this paragraph shall be 
deemed to provide authority for the 
local educational agency to make eligi-
bility determinations or certifications 
by categories or groups of children. 

(e) Recordkeeping. The local edu-
cational agency must maintain docu-

mentation substantiating eligibility 
determinations on file for 3 years after 
the date of the fiscal year to which 
they pertain, except that if audit find-
ings have not been resolved, the docu-
mentation must be maintained as long 
as required for resolution of the issues 
raised by the audit. 

(f) Disclosure of children’s free and re-
duced price meal or free milk eligibility in-
formation to education and certain other 
programs and individuals without paren-
tal consent. The State agency or local 
educational agency, as appropriate, 
may disclose aggregate information 
about children eligible for free and re-
duced price meals or free milk to any 
party without parental notification 
and consent when children cannot be 
identified through release of the aggre-
gate data or by means of deduction. 
Additionally, the State agency or local 
educational agency also may disclose 
information that identifies children el-
igible for free and reduced price meals 
or free milk to persons directly con-
nected with the administration or en-
forcement of the programs and the in-
dividuals specified in this paragraph (f) 
without parent/guardian consent. The 
State agency or local educational 
agency that makes the free and re-
duced price meal or free milk eligi-
bility determination is responsible for 
deciding whether to disclose children’s 
free and reduced price meal or free 
milk eligibility information. 

(1) Persons authorized to receive eligi-
bility information. Only persons directly 
connected with the administration or 
enforcement of a program or activity 
listed in paragraphs (f)(2) or (f)(3) of 
this section may have access to chil-
dren’s eligibility information, without 
parental consent. Persons considered 
directly connected with administration 
or enforcement of a program or activ-
ity listed in paragraphs (f)(2) or (f)(3) of 
this section are Federal, State, or local 
program operators responsible for the 
ongoing operation of the program or 
activity or responsible for program 
compliance. Program operators may 
include persons responsible for car-
rying out program requirements and 
monitoring, reviewing, auditing, or in-
vestigating the program. Program op-
erators may include contractors, to the 
extent those persons have a need to 
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know the information for program ad-
ministration or enforcement. Contrac-
tors may include evaluators, auditors, 
and others with whom Federal or State 
agencies and program operators con-
tract with to assist in the administra-
tion or enforcement of their program 
in their behalf. 

(2) Disclosure of children’s names and 
eligibility status only. The State agency 
or local educational agency, as appro-
priate, may disclose, without parental 
consent, children’s names and eligi-
bility status (whether they are eligible 
for free or reduced price meals or free 
milk) to persons directly connected 
with the administration or enforce-
ment of: 

(i) A Federal education program; 
(ii) A State health program or State 

education program administered by the 
State or local education agency; 

(iii) A Federal, State, or local means- 
tested nutrition program with eligi-
bility standards comparable to the Na-
tional School Lunch Program (i.e., food 
assistance programs for households 
with incomes at or below 185 percent of 
the Federal poverty level); or 

(iv) A third party contractor assist-
ing in verification of eligibility efforts 
by contacting households who fail to 
respond to requests for verification of 
their eligibility. 

(3) Disclosure of all eligibility informa-
tion in addition to eligibility status. In 
addition to children’s names and eligi-
bility status, the State agency or local 
educational agency, as appropriate, 
may disclose, without parental con-
sent, all eligibility information ob-
tained through the free and reduced 
price meals or free milk eligibility 
process (including all information on 
the application or obtained through di-
rect certification) to: 

(i) Persons directly connected with 
the administration or enforcement of 
programs authorized under the Richard 
B. Russell National School Lunch Act 
or the Child Nutrition Act of 1966. This 
means that all eligibility information 
obtained for the National School 
Lunch Program, School Breakfast Pro-
gram or Special Milk Program may be 
disclosed to persons directly connected 
with administering or enforcing regula-
tions under the National School Lunch 
or School Breakfast Programs (Parts 

210 and 220, respectively, of this chap-
ter), Child and Adult Care Food Pro-
gram (Part 226 of this chapter), Sum-
mer Food Service Program (Part 225 of 
this chapter) and the Special Supple-
mental Nutrition Program for Women, 
Infants and Children (WIC) (Part 246 of 
this chapter); 

(ii) The Comptroller General of the 
United States for purposes of audit and 
examination; and 

(iii) Federal, State, and local law en-
forcement officials for the purpose of 
investigating any alleged violation of 
the programs listed in paragraphs (g)(3) 
and (g)(4) of this section. 

(4) Use of free and reduced price meal or 
free milk eligibility information by other 
programs other than Medicaid or the 
State Children’s Health Insurance Pro-
gram (SCHIP). State agencies and local 
educational agencies may use free and 
reduced price meal or free milk eligi-
bility information for administering or 
enforcing the National School Lunch, 
Special Milk or School Breakfast Pro-
grams (Parts 210, 215 and 220, respec-
tively, of this chapter). Additionally, 
any other Federal, State, or local agen-
cy charged with administering or en-
forcing these programs may use the in-
formation for that purpose. Individuals 
and programs to which children’s free 
and reduced price meal eligibility in-
formation has been disclosed under this 
section may use the information only 
in the administration or enforcement 
of the receiving program. No further 
disclosure of the information may be 
made. 

(g) Disclosure of children’s eligibility in-
formation to Medicaid and/or SCHIP, un-
less parents decline. Children’s free or 
reduced price meal or free milk eligi-
bility information only may be dis-
closed to Medicaid or SCHIP when both 
the State agency and the local edu-
cational agency so elect, the parent/ 
guardian does not decline to have their 
eligibility information disclosed and 
the other provisions described in para-
graph (i) of this section are met. Pro-
vided that both the State agency and 
local educational agency opt to allow 
the disclosure of eligibility informa-
tion to Medicaid and/or SCHIP, the 
State agency or local educational 
agency, as appropriate, may disclose 
children’s names, eligibility status 

VerDate Sep<11>2014 12:31 Mar 29, 2023 Jkt 259015 PO 00000 Frm 00348 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



339 

Food and Nutrition Service, USDA § 245.6 

(whether they are eligible for free or 
reduced price meals or free milk), and 
any other eligibility information ob-
tained through the free and reduced 
price meal or free milk application or 
obtained through direct certification 
to persons directly connected with the 
administration of Medicaid or SCHIP. 
Persons directly connected to the ad-
ministration of Medicaid and SCHIP 
are State employees and persons au-
thorized under Federal and State Med-
icaid and SCHIP requirements to carry 
out initial processing of Medicaid or 
SCHIP applications or to make eligi-
bility determinations for Medicaid or 
SCHIP. 

(1) The State agency must ensure 
that: 

(i) The child care institution and 
health insurance program officials 
have a written agreement that requires 
the health insurance program agency 
to use the eligibility information to 
seek to enroll children in Medicaid and 
SCHIP; and 

(ii) Parents/guardians are notified 
that their eligibility information may 
be disclosed to Medicaid or SCHIP and 
given an opportunity to decline to have 
their children’s eligibility information 
disclosed, prior to any disclosure. 

(2) Use of children’s free and reduced 
price meal eligibility information by Med-
icaid/SCHIP. Medicaid and SCHIP agen-
cies and health insurance program op-
erators receiving children’s free and re-
duced price meal or free milk eligi-
bility information may use the infor-
mation to seek to enroll children in 
Medicaid or SCHIP. The Medicaid and 
SCHIP enrollment process may include 
targeting and identifying children from 
low-income households who are poten-
tially eligible for Medicaid or SCHIP 
for the purpose of seeking to enroll 
them in Medicaid or SCHIP. No further 
disclosure of the information may be 
made. Medicaid and SCHIP agencies 
and health insurance program opera-
tors also may verify children’s eligi-
bility in a program under the Child Nu-
trition Act of 1966 or the Richard B. 
Russell National School Lunch Act. 

(h) Notifying households of potential 
uses and disclosures of children’s eligi-
bility information. Households must be 
informed that the information they 
provide on the free and reduced price 

meal or free milk application will be 
used to determine eligibility for free 
and reduced price meals or free milk 
and that eligibility information may 
be disclosed to other programs. 

(1) For disclosures to programs, other 
than Medicaid or SCHIP, that are per-
mitted access to children’s eligibility 
information, without parent/guardian 
consent, the State agency or local edu-
cational agency, as appropriate, must 
notify parents/guardians at the time of 
application that their children’s free 
and reduced price meal or free milk eli-
gibility information may be disclosed. 
The State agency or local educational 
agency, as appropriate, must add sub-
stantially the following statement to 
the statement required under para-
graph (a)(8)(i) of this section, ‘‘We may 
share your eligibility information with 
education, health, and nutrition pro-
grams to help them evaluate, fund, or 
determine benefits for their programs; 
auditors for program reviews; and law 
enforcement officials to help them look 
into violations of program rules.’’ For 
children determined eligible through 
direct certification, the notice of po-
tential disclosure may be included in 
the document informing parents/guard-
ians of their children’s eligibility for 
free meals or free milk through direct 
certification. 

(2) For disclosure to Medicaid or 
SCHIP, the State agency or local edu-
cational agency, as appropriate, must 
notify parents/guardians that their 
children’s free and reduced price meal 
or free milk eligibility information 
will be disclosed to Medicaid and/or 
SCHIP unless the parent/guardian 
elects not to have their information 
disclosed. Additionally, the State agen-
cy or local educational agency, as ap-
propriate, must give parents/guardians 
an opportunity to elect not to have 
their information disclosed to Medicaid 
or SCHIP. Only the parent or guardian 
who is a member of the household or 
family for purposes of the free and re-
duced price meal or free milk applica-
tion may decline the disclosure of eli-
gibility information to Medicaid or 
SCHIP. The notification must inform 
parents/guardians that they are not re-
quired to consent to the disclosure, 
that the information, if disclosed, will 
be used to identify children eligible for 
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and to seek to enroll children in a 
health insurance program, and that 
their decision will not affect their chil-
dren’s eligibility for free and reduced 
price meals or free milk. The notifica-
tion may be included in the letter/no-
tice to parents/guardians that accom-
panies the free and reduced price meal 
or free milk application, on the appli-
cation itself or in a separate notice 
provided to parents/guardians. The no-
tice must give parents/guardians ade-
quate time to respond. The State agen-
cy or local educational agency, as ap-
propriate, must add substantially the 
following statement to the statement 
required under paragraph (a)(8)(i) of 
this section, ‘‘We may share your infor-
mation with Medicaid or the State 
Children’s Health Insurance Program, 
unless you tell us not to. The informa-
tion, if disclosed, will be used to iden-
tify eligible children and seek to enroll 
them in Medicaid or SCHIP.’’ For chil-
dren determined eligible through direct 
certification, the notice of potential 
disclosure and opportunity to decline 
the disclosure may be included in the 
document informing parents/guardians 
of their children’s eligibility for free 
meal or free milk through direct cer-
tification. 

(i) Other disclosures. State agencies 
and local educational agencies that 
plan to use or disclose information 
about children eligible for free or re-
duced price meals or free milk in ways 
not specified in this section must ob-
tain written consent from the child’s 
parent or guardian prior to the use or 
disclosure. Only a parent or guardian 
who is a member of the child’s house-
hold for purposes of the free and re-
duced price meal or free milk applica-
tion may give consent to the disclosure 
of free and reduced price meal eligi-
bility information. 

(1) The consent must identify the in-
formation that will be shared and how 
the information will be used. 

(2) The consent statement must be 
signed and dated by the child’s parent 
or guardian who is a member of the 
household for purposes of the free and 
reduced price meal or free milk appli-
cation. 

(3) There must be a statement in-
forming parents and guardians that 
failing to sign the consent will not af-

fect the child’s eligibility for free or re-
duced price meals or free milk and that 
the individuals or programs receiving 
the information will not share the in-
formation with any other entity or 
program. 

(4) Parents/guardians must be per-
mitted to limit the consent only to 
those programs with which they wish 
to share information. 

(j) Agreements with programs/individ-
uals receiving children’s free and reduced 
price meal or free milk eligibility informa-
tion. (1) An agreement with programs 
or individuals receiving free and re-
duced price meal or free milk eligi-
bility information is recommended for 
programs other than Medicaid or 
SCHIP. The agreement or MOU should 
include information similar to that re-
quired for disclosures to Medicaid and 
SCHIP specified in paragraph (j)(2) of 
this section. 

(2) The State agency or school food 
authorities, as appropriate, must have 
a written agreement with the State or 
local agency or agencies administering 
Medicaid or SCHIP prior to disclosing 
children’s free and reduced price meal 
or free milk eligibility information. At 
a minimum, the agreement must: 

(i) Identify the health insurance pro-
gram or health agency receiving chil-
dren’s eligibility information; 

(ii) Describe the information that 
will be disclosed; 

(iii) Require that the Medicaid or 
SCHIP agency use the information ob-
tained and specify that the information 
must be used to seek to enroll children 
in Medicaid or SCHIP; 

(iv) Require that the Medicaid or 
SCHIP agency describe how they will 
use the information obtained; 

(v) Describe how the information will 
be protected from unauthorized uses 
and disclosures; 

(vi) Describe the penalties for unau-
thorized disclosure; and 

(vii) Be signed by both the Medicaid 
or SCHIP program or agency and the 
State agency or child care institution, 
as appropriate. 

(k) Penalties for unauthorized disclo-
sure or misuse of information. In accord-
ance with section 9(b)(6)(C) of the Rich-
ard B. Russell National School Lunch 
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Act (42 U.S.C. 1758(b)(6)(C)), any indi-
vidual who publishes, divulges, dis-
closes or makes known in any manner, 
or to any extent not authorized by 
statute or this section, any informa-
tion obtained under this section will be 
fined not more than $1,000 or impris-
oned for up to 1 year, or both. 

(Sec. 803, Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1758)) 

[35 FR 14065, Sept. 4, 1970] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 245.6, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 245.6a Verification requirements. 
(a) Definitions—(1) Eligible programs. 

For the purposes of this section, the 
following programs qualify as pro-
grams for which a case number may be 
provided in lieu of income information 
and that may be used for direct 
verification purposes: 

(i) SNAP, as defined in 245.2; 
(ii) The Food Distribution Program 

on Indian Reservations (FDPIR) as de-
fined in § 245.2; and 

(iii) A State program funded under 
the program of block grants to States 
for temporary assistance for needy 
families (TANF) as defined in § 245.2. 

(2) Error prone application. For the 
purposes of this section, ‘‘error prone 
application’’ means an approved house-
hold application that indicates month-
ly income within $100 or annual income 
within $1,200 of the applicable income 
eligibility limit for free or for reduced 
meals. 

(3) Non-response rate. For the pur-
poses of this section, ‘‘non-response 
rate’’ means the percentage of ap-
proved household applications for 
which verification information was not 
obtained by the local educational agen-
cy after verification was attempted. 
The non-response rate is reported on 
the FNS–742 in accordance with para-
graph (h) of this section. 

(4) Official poverty line. For the pur-
poses of this section, ‘‘official poverty 
line’’ means that described in section 
1902(l)(2)(A) of the Social Security Act 
(42 U.S.C. 1396a(l)(2)(A)). 

(5) Sample size. For the purposes of 
this section, ‘‘sample size’’ means the 
number of approved applications that a 

local educational agency is required to 
verify based on the number of approved 
applications on file as of October 1 of 
the current school year. 

(6) School year. For the purposes of 
this section, a school year means a pe-
riod of 12 calendar months beginning 
July 1 of any year and ending June 30 
of the following year. 

(7) Sources of information. For the pur-
poses of this section, sources of infor-
mation for verification may include 
written evidence, collateral contacts, 
and systems of records as follows: 

(i) Written evidence shall be used as 
the primary source of information for 
verification. Written evidence includes 
written confirmation of a household’s 
circumstances, such as wage stubs, 
award letters, and letters from employ-
ers. Whenever written evidence is in-
sufficient to confirm income informa-
tion on the application or current eligi-
bility, the local educational agency 
may require collateral contacts. 

(ii) Collateral contacts are verbal 
confirmations of a household’s cir-
cumstances by a person outside of the 
household. The collateral contact may 
be made in person or by phone. The 
verifying official may select a collat-
eral contact if the household fails to 
designate one or designates one which 
is unacceptable to the verifying offi-
cial. If the verifying official designates 
a collateral contact, the contact shall 
not be made without providing written 
or oral notice to the household. At the 
time of this notice, the household shall 
be informed that it may consent to the 
contact or provide acceptable docu-
mentation in another form. If the 
household refuses to choose one of 
these options, its eligibility shall be 
terminated in accordance with the nor-
mal procedures for failure to cooperate 
with verification efforts. Collateral 
contacts could include employers, so-
cial service agencies, and migrant 
agencies. 

(iii) Agency records to which the 
State agency or local educational 
agency may have access are not consid-
ered collateral contacts. Information 
concerning income, household size, or 
SNAP, FDPIR, or TANF eligibility, 
maintained by other government agen-
cies to which the State agency, the 
local educational agency, or school can 
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legally gain access, may be used to 
confirm a household’s income, size, or 
receipt of benefits. Information may 
also be obtained from individuals or 
agencies serving foster, homeless, mi-
grant, or runaway children, as defined 
in § 245.2. Agency records may be used 
for verification conducted after the 
household has been notified of its se-
lection for verification or for the direct 
verification procedures in paragraph 
(g) of this section. 

(iv) Households which dispute the va-
lidity of income information acquired 
through collateral contacts or a sys-
tem of records shall be given the oppor-
tunity to provide other documentation. 

(b) Deadline and extensions for local 
educational agencies—(1) Deadline. The 
local education agency must complete 
the verification efforts specified in 
paragraph (c) of this section not later 
than November 15 of each school year. 

(2) Deadline extensions. (i) The local 
educational agency may request an ex-
tension of the November 15 deadline, in 
writing, from the State agency. The 
State agency may approve an exten-
sion up to December 15 of the current 
school year due to natural disaster, 
civil disorder, strike or other cir-
cumstances that prevent the local edu-
cational agency from timely comple-
tion of verification activities. 

(ii) In the case of natural disaster, 
civil disorder or other local conditions, 
USDA may substitute alternatives for 
the verification deadline in paragraph 
(b)(1) of this section. 

(3) Beginning verification activities. 
The local educational agency may con-
duct verification activity once it be-
gins the application approval process 
for the current school year and has ap-
proved applications on file. However, 
the final required sample size must be 
based on the number of approved appli-
cations on file as of October 1. 

(c) Verification requirement—(1) Gen-
eral. The local educational agency 
must verify eligibility of children in a 
sample of household applications ap-
proved for free and reduced price meal 
benefits for that school year. 

(i) A State may, with the written ap-
proval of FNS, assume responsibility 
for complying with the verification re-
quirements of this section on behalf of 
its local educational agencies. When 

assuming such responsibility, States 
may qualify, if approved by FNS, to 
use one of the alternative sample sizes 
provided for in paragraph (c)(4) of this 
section if qualified under paragraph (d) 
of this section. 

(ii) An application must be approved 
if it contains the essential documenta-
tion specified in the definition of Docu-
mentation in § 245.2 and, if applicable, 
the household meets the income eligi-
bility criteria for free or reduced price 
benefits. Verification efforts must not 
delay the approval of applications. 

(2) Exceptions from verification. 
Verification is not required in residen-
tial child care institutions; in schools 
in which FNS has approved special 
cash assistance claims based on eco-
nomic statistics regarding per capita 
income; or in schools in which all chil-
dren are served with no separate 
charge for food service and no special 
cash assistance is claimed. Local edu-
cational agencies in which all schools 
participate in the special assistance 
certification and reimbursement alter-
natives specified in § 245.9 shall meet 
the verification requirement only in 
those years in which applications are 
taken for all children in attendance. 
Verification of eligibility is not re-
quired of households if all children in 
the household are determined eligible 
based on documentation provided by 
the State or local agency responsible 
for the administration of the SNAP, 
FDPIR or TANF or if all children in 
the household are determined to be fos-
ter, homeless, migrant, or runaway, as 
defined in § 245.2. 

(3) Standard sample size. Unless eligi-
ble for an alternative sample size under 
paragraph (d) of this section, the sam-
ple size for each local educational 
agency shall equal the lesser of: 

(i) Three (3) percent of all applica-
tions approved by the local educational 
agency for the school year, as of Octo-
ber 1 of the school year, selected from 
error prone applications; or 

(ii) 3,000 error prone applications ap-
proved by the local educational agency 
for the school year, as of October 1 of 
the school year. 

(iii) Local educational agencies shall 
not exceed the standard sample size in 
paragraphs (c)(3)(i) or (c)(3)(ii) of this 
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section, as applicable, and, unless eligi-
ble for one of the alternative sample 
sizes provided in paragraph (c)(4) of 
this section, the local educational 
agency shall not use a smaller sample 
size than those in paragraphs (c)(3)(i) 
or (c)(3)(ii) of this section, as applica-
ble. 

(iv) If the number of error-prone ap-
plications exceeds the required sample 
size, the local educational agency shall 
select the required sample at random, 
i.e., each application has an equal 
chance of being selected, from the total 
number of error-prone applications. 

(4) Alternative sample sizes. If eligible 
under paragraph (d) of this section for 
an alternative sample size, the local 
educational agency may use one of the 
following alternative sample sizes: 

(i) Alternative One. The sample size 
shall equal the lesser of: 

(A) 3,000 of all applications selected 
at random from applications approved 
by the local educational agency as of 
October 1 of the school year; or 

(B) Three (3) percent of all applica-
tions selected at random from applica-
tions approved by the local educational 
agency as of October 1 of the school 
year. 

(ii) Alternative Two. The sample size 
shall equal the lesser of the sum of: 

(A) 1,000 of all applications approved 
by the local educational agency as of 
October 1 of the school year, selected 
from error prone applications or 

(B) One (1) percent of all applications 
approved by the local educational 
agency as of October 1 of the school 
year, selected from error prone applica-
tions PLUS 

(C) The lesser of: 
(1) 500 applications approved by the 

local educational agency as of October 
1 of the school year that provide a case 
number in lieu of income information 
showing participation in an eligible 
program as defined in paragraph (a)(1) 
of this section; or 

(2) One-half (1⁄2) of one (1) percent of 
applications approved by the local edu-
cational agency as of October 1 of the 
school year that provide a case number 
in lieu of income information showing 
participation in an eligible program as 
defined in paragraph (a)(1) of this sec-
tion. 

(5) Completing the sample size. When 
there are an insufficient number of 
error prone applications or applica-
tions with case number to meet the 
sample sizes provided for in paragraphs 
(c)(3) or (c)(4) of this section, the local 
educational agency shall select, at ran-
dom, additional approved applications 
to comply with the specified sample 
size requirements. 

(6) Local conditions. In the case of 
natural disaster, civil disorder, strike 
or other local conditions as determined 
by FNS, FNS may substitute alter-
natives for the sample size and sample 
selection criteria in paragraphs (c)(3) 
and (c)(4) of this section. 

(7) Verification for cause. In addition 
to the required verification sample, 
local educational agencies must verify 
any questionable application and 
should, on a case-by-case basis, verify 
any application for cause such as an 
application on which a household re-
ports zero income or when the local 
educational agency is aware of addi-
tional income or persons in the house-
hold. Any application verified for cause 
is not considered part of the required 
sample size. If the local educational 
agency verifies a household’s applica-
tion for cause, all verification proce-
dures in this section must be followed. 

(d) Eligibility for alternative sample 
sizes—(1) State agency oversight. At a 
minimum, the State agency shall es-
tablish a procedure for local edu-
cational agencies to designate use of an 
alternative sample size and may set a 
deadline for such notification. The 
State agency may also establish cri-
teria for reviewing and approving the 
use of an alternative sample size, in-
cluding deadlines for submissions. 

(2) Lowered non-response rate. Any 
local educational agency is eligible to 
use one of the alternative sample sizes 
in paragraph (c)(4) of this section for 
any school year when the non-response 
rate for the preceding school year is 
less than twenty percent. 

(3) Improved non-response rate. A local 
educational agency with more than 
20,000 children approved by application 
as eligible for free or reduced price 
meals as of October 1 of the school year 
is eligible to use one of the alternative 
sample sizes in paragraph (c)(4) of this 
section for any school year when the 
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non-response rate for the preceding 
school year is at least ten percent 
below the non-response rate for the 
second preceding school year. 

(4) Continuing eligibility for alternative 
sample sizes. The local educational 
agency must annually determine if it is 
eligible to use one of the alternative 
sample sizes provided in paragraph 
(c)(4) of this section. If qualified, the 
local educational agency shall contact 
the State agency in accordance with 
procedures established by the State 
agency under paragraph (d)(1) of this 
section. 

(e) Activities prior to household notifi-
cation—(1) Confirmation of a household’s 
initial eligibility. (i) Prior to conducting 
any other verification activity, an indi-
vidual, other than the individual who 
made the initial eligibility determina-
tion, shall review for accuracy each ap-
proved application selected for 
verification to ensure that the initial 
determination was correct. If the ini-
tial determination was correct, the 
local educational agency shall verify 
the approved application. If the initial 
determination was incorrect, the local 
educational agency must: 

(A) If the eligibility status changes 
from reduced price to free, make the 
increased benefits immediately avail-
able and notify the household of the 
change in benefits; the local edu-
cational agency will then verify the ap-
plication; 

(B) If the eligibility status changes 
from free to reduced price, first verify 
the application and then notify the 
household of the correct eligibility sta-
tus after verification is completed and, 
if required, send the household a notice 
of adverse action in accordance with 
paragraph (j) of this section; or 

(C) If the eligibility status changes 
from free or reduced price to paid, send 
the household a notice of adverse ac-
tion in accordance with paragraph (j) 
of this section and do not conduct 
verification on this application and se-
lect a similar application (for example, 
another error-prone application) to re-
place it. 

(ii) The requirements in paragraph 
(e)(1)(i) of this section are waived if the 
local educational agency is using a 
technology-based system that dem-
onstrates a high level of accuracy in 

processing an initial eligibility deter-
mination based on the income eligi-
bility guidelines for the National 
School Lunch Program. Any local edu-
cational agency that conducts a con-
firmation review of all applications at 
the time of certification meets this re-
quirement. The State agency may re-
quest documentation to support the ac-
curacy of the local educational agen-
cy’s system. If the State agency deter-
mines that the technology-based sys-
tem is inadequate, it may require that 
the local educational agency conduct a 
confirmation review of each applica-
tion selected for verification. 

(2) Replacing applications. The local 
educational agency may, on a case-by- 
case basis, replace up to five percent of 
applications selected and confirmed for 
verification. Applications may be re-
placed when the local educational 
agency determines that the household 
would be unable to satisfactorily re-
spond to the verification request. Any 
application removed shall be replaced 
with another approved application se-
lected on the same basis (i.e., an error- 
prone application must be substituted 
for a withdrawn error-prone applica-
tion). 

(f) Verification procedures and assist-
ance for households—(1) Notification of 
selection. Other than households 
verified through the direct verification 
process in paragraph (g) of this section, 
households selected for verification 
must be notified in writing that their 
applications were selected for 
verification. The written statement 
must include a telephone number for 
assistance as required in paragraph 
(f)(5) of this section. Any communica-
tions with households concerning 
verification must be in an understand-
able and uniform format and, to the 
maximum extent practicable, in a lan-
guage that parents and guardians can 
understand. These households must be 
advised of the type of information or 
documents the school accepts. House-
holds selected for verification must be 
informed that: 

(i) They are required to submit the 
requested information to verify eligi-
bility for free or reduced-price meals, 
by the date determined by the local 
educational agency. 
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(ii) They may, instead, submit proof 
that the children receive SNAP, 
FDPIR, or TANF assistance, as ex-
plained in paragraph (f)(3) of this sec-
tion. 

(iii) They may, instead, request that 
the local educational agency contact 
the appropriate officials to confirm 
that their children are foster, home-
less, migrant, or runaway, as defined in 
§ 245.2. 

(iv) Failure to cooperate with 
verification efforts will result in the 
termination of benefits. 

(2) Documentation timeframe. House-
holds selected and notified of their se-
lection for verification must provide 
documentation of income. The docu-
mentation must indicate the source, 
amount and frequency of all income 
and can be for any point in time be-
tween the month prior to application 
for school meal benefits and the time 
the household is requested to provide 
income documentation. 

(3) SNAP FDPIR or TANF recipients. 
On applications where households have 
furnished SNAP or TANF case numbers 
or FDPIR case numbers or other 
FDPIR identifiers, verification shall be 
accomplished by confirming with the 
SNAP, FDPIR, or TANF office that at 
least one child who is eligible because 
a case number was furnished, is a mem-
ber of a household participating in one 
of the eligible programs in paragraph 
(a)(1) of this section. The household 
may also provide a copy of ‘‘Notice of 
Eligibility’’ for the SNAP, FDPIR or 
the TANF Program or equivalent offi-
cial documentation issued by the 
SNAP, FDPIR or TANF office which 
confirms that at least one child who is 
eligible because a case number was pro-
vided is a member of a household re-
ceiving assistance under the SNAP, 
FDPIR or the TANF program. An iden-
tification card for these programs is 
not acceptable as verification unless it 
contains an expiration date. If it is not 
established that at least one child is a 
member of a household receiving as-
sistance under the SNAP, FDPIR or 
the TANF program (in accordance with 
the timeframe in paragraph (f)(2) of 
this section), the procedures for ad-
verse action specified in paragraph (j) 
of this section must be followed. 

(4) Household cooperation. If a house-
hold refuses to cooperate with efforts 
to verify, eligibility for free or reduced 
price benefits shall be terminated in 
accordance with paragraph (j) of this 
section. Households which refuse to 
complete the verification process and 
which are consequently determined in-
eligible for such benefits shall be 
counted toward meeting the local edu-
cational agency’s required sample of 
verified applications. 

(5) Telephone assistance. The local 
educational agency shall provide a 
telephone number to households se-
lected for verification to call free of 
charge to obtain information about the 
verification process. The telephone 
number must be prominently displayed 
on the letter to households selected for 
verification. 

(6) Followup attempts. The local edu-
cational agency shall make at least 
one attempt to contact any household 
that does not respond to a verification 
request. The attempt may be through a 
telephone call, e-mail, mail or in per-
son and must be documented by the 
local educational agency. Non-response 
to the initial request for verification 
includes no response and incomplete or 
ambiguous responses that do not per-
mit the local educational agency to re-
solve the children’s eligibility for free 
or reduced price meal and milk bene-
fits. The local educational agency may 
contract with another entity to con-
duct followup activity in accordance 
with § 210.21 of this chapter, the use and 
disclosure of information requirements 
of the Richard B. Russell National 
School Lunch Act and this section. 

(7) Eligibility changes. Based on the 
verification activities, the local edu-
cational agency shall make appro-
priate modifications to the eligibility 
determinations made initially. The 
local educational agency must notify 
the household of any change. House-
holds must be notified of any reduction 
in benefits in accordance with para-
graph (j) of this section. Households 
with reduced benefits or that are 
longer eligible for free or reduced price 
meals must be notified of their right to 
reapply at any time with documenta-
tion of income or participation in one 
of the eligible programs in paragraph 
(a)(1) of this section. 
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(g) Direct verification. Local edu-
cational agencies may conduct direct 
verification activities with the eligible 
programs defined in paragraph (a)(1) of 
this section and with the public agency 
that administers the State plan for 
medical assistance under title XIX of 
the Social Security Act (42 U.S.C. 1396 
et seq.), (Medicaid), and under title XXI 
of the Social Security Act (42 U.S.C. 
1397aa et seq.), the State Children’s 
Health Insurance Program (SCHIP) as 
defined in § 245.2. Records from the pub-
lic agency may be used to verify in-
come and program participation. The 
public agency’s records are subject to 
the timeframe in paragraph (g)(5) of 
this section. Direct verification must 
be conducted prior to contacting the 
household for documentation. 

(1) Names submitted. The local edu-
cational agency must only submit the 
names of school children certified for 
free or reduced price meal benefits or 
free milk to the agency administering 
an eligible program, the Medicaid pro-
gram or the SCHIP program. Names 
and other identifiers of adult or non- 
school children must not be submitted 
for direct verification purposes. 

(2) Eligible programs. If information 
obtained through direct verification of 
an application for free or reduced price 
meal benefits indicates a child is par-
ticipating in one of the eligible pro-
grams in paragraph (a)(1) of this sec-
tion, no additional verification is re-
quired. 

(3) States with Medicaid Income Limits 
of 133%. In States in which the income 
eligibility limit applied in the Med-
icaid program or in SCHIP is not more 
than 133% of the official poverty line or 
in States that otherwise identify 
households that have income that is 
not more than 133% of the official pov-
erty line, records from these agencies 
may be used to verify eligibility. If in-
formation obtained through direct 
verification with these programs 
verifies the household’s eligibility sta-
tus, no additional verification is re-
quired. 

(4) States with Medicaid Income Limits 
between 133%–185%. In States in which 
the income eligibility limit applied in 
the Medicaid program or in SCHIP ex-
ceeds 133% of the official poverty line, 
direct verification information must 

include either the percentage of the of-
ficial poverty line upon which the ap-
plicant’s Medicaid participation is 
based or Medicaid income and Medicaid 
household size in order to determine 
that the applicant is either at or below 
133% of the Federal poverty line, or is 
between 133% and 185% of the Federal 
poverty line. Verification for children 
approved for free meals is complete if 
Medicaid data indicates that the per-
centage is at or below 133% of the Fed-
eral poverty line. Verification for chil-
dren approved for reduced price meals 
is complete if Medicaid data indicates 
that the percentage is at or below 185% 
of the Federal poverty line. If informa-
tion obtained through direct 
verification with these programs 
verifies eligibility status, no additional 
verification is required. 

(5) Documentation timeframe. For the 
purposes of direct verification, docu-
mentation must be the most recent 
available but such documentation must 
indicate eligibility for participation or 
income within the 180-day period end-
ing on the date of application. In addi-
tion, local educational agencies may 
use documentation, which must be 
within the 180-day period ending on the 
date of application, for any one month 
or for all months in the period from the 
month prior to application through the 
month direct verification is conducted. 
The information provided only needs to 
indicate eligibility for participation in 
the program at that point in time, not 
that the child was certified for that 
program’s benefits within the 180-day 
period. 

(6) Incomplete information. If it is the 
information provided by the public 
agency does not verify eligibility, the 
local educational agency must conduct 
verification in accordance with para-
graph (f) of this section. In addition, 
households must be able to dispute the 
validity of income information ac-
quired through direct verification and 
shall be given the opportunity to pro-
vide other documentation. 

(h) Verification reporting and record-
keeping requirements. By February 1, 
each local educational agency must re-
port information related to its annual 
statutorily required verification activ-
ity, which excludes verification con-
ducted in accordance with paragraph 

VerDate Sep<11>2014 12:31 Mar 29, 2023 Jkt 259015 PO 00000 Frm 00356 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



347 

Food and Nutrition Service, USDA § 245.7 

(c)(7) of this section, to the State agen-
cy in accordance with guidelines pro-
vided by FNS. These required data ele-
ments will be specified by FNS. Contin-
gent upon new funding to support this 
purpose, FNS will also require each 
local educational agency to collect and 
report the number of students who 
were terminated as a result of 
verification but who were reinstated as 
of February 15th. The first report con-
taining this data element would be re-
quired in the school year beginning 
July 1, 2005 and each school year there-
after. State agencies may develop 
paper or electronic reporting forms to 
collect this data from local educational 
agencies, as long as all required data 
elements are collected from each local 
educational agency. Local educational 
agencies shall retain copies of the in-
formation reported under this section 
and all supporting documents for a 
minimum of 3 years. All verified appli-
cations must be readily retrievable on 
an individual school basis and include 
all documents submitted by the house-
hold for the purpose of confirming eli-
gibility, reproductions of those docu-
ments, or annotations made by the de-
termining official which indicate which 
documents were submitted by the 
household and the date of submission. 
All relevant correspondence between 
the households selected for verification 
and the school or local educational 
agency must be retained. Local edu-
cational agencies are encouraged to 
collect and report any or all 
verification data elements before the 
required dates. 

(i) Nondiscrimination. The verification 
efforts shall be applied without regard 
to race, sex, color, national origin, age, 
or disability. 

(j) Adverse action. If verification ac-
tivities fail to confirm eligibility for 
free or reduced price benefits or should 
the household fail to cooperate with 
verification efforts, the school or local 
educational agencyshall reduce or ter-
minate benefits, as applicable, as fol-
lows: Ten days advance notification 
shall be provided to households that 
are to receive a reduction or termi-
nation of benefits, prior to the actual 
reduction or termination. The first day 
of the 10 day advance notice period 

shall be the day the notice is sent. The 
notice shall advise the household of: 

(1) The change; 
(2) The reasons for the change; 
(3) Notification of the right to appeal 

and when the appeal must be filed to 
ensure continued benefits while await-
ing a hearing and decision; 

(4) Instructions on how to appeal; and 
(5) The right to reapply at any time 

during the school year. The reasons for 
ineligibility shall be properly docu-
mented and retained on file at the local 
educational agency. 

(Sec. 803, Pub. L. 97–35, 95 Stat. 521–535 (42 
U.S.C. 1758)) 

[48 FR 12510, Mar. 25, 1983, as amended at 49 
FR 26034, June 26, 1984; 52 FR 19275, May 22, 
1987; 55 FR 19240, May 9, 1990; 56 FR 32950, 
July 17, 1991; 56 FR 33861, July 24, 1991; 64 FR 
50744, Sept. 20, 1999; 64 FR 72474, Dec. 28, 1999; 
66 FR 48328, Sept. 20, 2001; 68 FR 53489, Sept. 
11, 2003; 72 FR 63795, Nov. 13, 2007; 73 FR 76859, 
Dec. 18, 2008; 76 FR 22802, Apr. 25, 2011; 78 FR 
12230, Feb. 22, 2013; 78 FR 13453, Feb. 28, 2013] 

§ 245.7 Hearing procedure for families 
and local educational agencies. 

(a) Each local educational agency of 
a school participating in the National 
School Lunch Program, School Break-
fast Program or the Special Milk Pro-
gram or of a commodity only school 
shall establish a hearing procedure 
under which: 

(1) A family can appeal from a deci-
sion made by the local educational 
agency with respect to an application 
the family has made for free or reduced 
price meals or for free milk, and 

(2) The local educational agency can 
challenge the continued eligibility of 
any child for a free or reduced price 
meal or for free milk. The hearing pro-
cedure shall provide for both the fam-
ily and the local educational agency: 

(i) A simple, publicly announced 
method to make an oral or written re-
quest for a hearing; 

(ii) An opportunity to be assisted or 
represented by an attorney or other 
person; 

(iii) An opportunity to examine, prior 
to and during the hearing, any docu-
ments and records presented to support 
the decision under appeal; 

(iv) That the hearing shall be held 
with reasonable promptness and con-
venience, and that adequate notice 
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shall be given as to the time and place 
of the hearing; 

(v) An opportunity to present oral or 
documentary evidence and arguments 
supporting a position without undue 
interference; 

(vi) An opportunity to question or re-
fute any testimony or other evidence 
and to confront and cross-examine any 
adverse witnesses; 

(vii) That the hearing shall be con-
ducted and the decision made by a 
hearing official who did not participate 
in making the decision under appeal or 
in any previously held conference; 

(viii) That the decision of the hearing 
official shall be based on the oral and 
documentary evidence presented at the 
hearing and made a part of the hearing 
record; 

(ix) That the parties concerned and 
any designated representative shall be 
notified in writing of the decision of 
the hearing official; 

(x) That a written record shall be 
prepared with respect to each hearing, 
which shall include the challenge or 
the decision under appeal, any docu-
mentary evidence and a summary of 
any oral testimony presented at the 
hearing, the decision of the hearing of-
ficial, including the reasons therefor, 
and a copy of the notification to the 
parties concerned of the decision of the 
hearing official; and 

(xi) That the written record of each 
hearing shall be preserved for a period 
of 3 years and shall be available for ex-
amination by the parties concerned or 
their representatives at any reasonable 
time and place during that period. 

(b) Continuation of benefits. When a 
household disagrees with an adverse 
action which affects its benefits and re-
quests a fair hearing, benefits shall be 
continued as follows while the house-
hold awaits the hearing and decision: 

(1) Households that have been ap-
proved for benefits and that are subject 
to a reduction or termination of bene-
fits later in the same school year shall 
receive continued benefits if they ap-
peal the adverse action within the 10 
day advance notice period; and 

(2) Households that are denied bene-
fits upon application shall not receive 
benefits. 

(44 U.S.C. 3506; sec. 803, Pub. L. 97–35, 95 Stat. 
521–535 (42 U.S.C. 1758)) 

[Amdt. 6, 39 FR 30339, Aug. 22, 1974, as amend-
ed at 47 FR 746, Jan. 7, 1982; 48 FR 12511, Mar. 
25, 1983; 72 FR 63796, Nov. 13, 2007] 

§ 245.8 Nondiscrimination practices 
for children eligible to receive free 
and reduced price meals and free 
milk. 

School Food Authorities and local 
educational agencies of schools partici-
pating in the National School Lunch 
Program, School Breakfast Program or 
Special Milk Program or of commodity 
only schools shall take all actions that 
are necessary to insure compliance 
with the following nondiscrimination 
practices for children eligible to re-
ceive free and reduced price meals or 
free milk: 

(a) The names of the children shall 
not be published, posted or announced 
in any manner; 

(b) There shall be no overt identifica-
tion of any of the children by the use of 
special tokens or tickets or by any 
other means; 

(c) The children shall not be required 
to work for their meals or milk; 

(d) The children shall not be required 
to use a separate dining area, go 
through a separate serving line, enter 
the dining area through a separate en-
trance or consume their meals or milk 
at a different time; 

(e) When more than one lunch or 
breakfast or type of milk is offered 
which meets the requirements pre-
scribed in § 210.10, § 220.8 or the defini-
tion of Milk in § 215.2 of this chapter, 
the children shall have the same choice 
of meals or milk that is available to 
those children who pay the full price 
for their meal or milk. 

[Amdt. 6, 39 FR 30339, Aug. 22, 1974, as amend-
ed at 72 FR 63796, Nov. 13, 2007] 

§ 245.9 Special assistance certification 
and reimbursement alternatives. 

(a) Provision 1. A Local educational 
agency of a school having at least 80 
percent of its enrolled children deter-
mined eligible for free or reduced price 
meals may, at its option, authorize the 
school to reduce annual certification 
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and public notification for those chil-
dren eligible for free meals to once 
every two consecutive school years. 
This alternative shall be known as pro-
vision 1 and the following requirements 
shall apply: 

(1) A Local educational agency of a 
school operating under provision 1 re-
quirements shall publicly notify in ac-
cordance with § 245.5, parents of en-
rolled children who are receiving free 
meals once every two consecutive 
school years, and shall publicly notify 
in accordance with § 245.5, parents of all 
other enrolled children on an annual 
basis. 

(2) The 80 percent enrollment eligi-
bility for this alternative shall be 
based on the school’s March enrollment 
data of the previous school year, or on 
other comparable data. 

(3) A Local educational agency of a 
school operating under provision 1, 
shall count the number of free, reduced 
price and paid meals served to children 
in that school as the basis for monthly 
reimbursement claims. 

(b) Provision 2. A local educational 
agency may certify children for free 
and reduced price meals for up to 4 con-
secutive school years in the schools 
which serve meals at no charge to all 
enrolled children; provided that public 
notification and eligibility determina-
tions are in accordance with §§ 245.5 and 
245.3, respectively, during the base year 
as defined in paragraph (b)(6) of this 
section. The Provision 2 base year is 
the first year, and is included in the 4- 
year cycle. The following requirements 
apply: 

(1) Meals at no charge. Participating 
schools must serve reimbursable meals, 
as determined by a point of service ob-
servation, or as otherwise approved 
under part 210 of this chapter, to all 
participating children at no charge. 

(2) Cost differential. The local edu-
cational agency of a school partici-
pating in Provision 2 must pay, with 
funds from non-Federal sources, the 
difference between the cost of serving 
lunches and/or breakfasts at no charge 
to all participating children and Fed-
eral reimbursement. 

(3) Meal counts. During the base year, 
even though meals are served to par-
ticipating students at no charge, 
schools must take daily meal counts of 

reimbursable student meals by type 
(free, reduced price, and paid) at the 
point of service, or as otherwise ap-
proved under part 210 of this chapter. 
During the non-base years, partici-
pating Provision 2 schools must take 
total daily meal counts (not by type) of 
reimbursable student meals at the 
point of service, or as otherwise ap-
proved under part 210 of this chapter. 
For the purpose of calculating reim-
bursement claims in the non-base 
years, local educational agencies must 
establish school specific monthly or 
annual claiming percentages, as fol-
lows: 

(i) Monthly percentages. In any given 
Provision 2 school, the monthly meal 
counts of the actual number of meals 
served by type (free, reduced price, and 
paid) during the base year must be con-
verted to monthly percentages for each 
meal type. For example, the free lunch 
percentage is derived by dividing the 
monthly total number of reimbursable 
free lunches served by the total num-
ber of reimbursable lunches served in 
the same month (free, reduced price 
and paid). The percentages for the re-
duced price and paid lunches are cal-
culated using the same method as the 
above example for free lunches. These 
three percentages, calculated at the 
end of each month of the first school 
year, are multiplied by the cor-
responding monthly lunch count total 
of all reimbursable lunches served in 
the second, third and fourth consecu-
tive school years, and applicable exten-
sions, in order to calculate reimburse-
ment claims for free, reduced price and 
paid lunches each month. The free, re-
duced price and paid percentages for 
breakfasts and, as applicable, snacks, 
are calculated using the same method; 
or 

(ii) Annual percentages. In any given 
Provision 2 school, the actual number 
of all reimbursable meals served by 
type (free, reduced price, and paid) dur-
ing the base year must be converted to 
an annual percentage for each meal 
type. For example, the free lunch per-
centage is derived by dividing the an-
nual total number of reimbursable free 
lunches served by the annual total 
number of reimbursable lunches served 
for all meal types (free, reduced price 
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and paid). The percentages for the re-
duced price and paid lunches are cal-
culated using the same method as the 
above example for free lunches. These 
three percentages, calculated at the 
end of the base year, are multiplied by 
the total monthly lunch count of all 
reimbursable lunches served in each 
month of the second, third and fourth 
consecutive school years, and applica-
ble extensions, in order to calculate re-
imbursement claims for free, reduced 
price and paid lunches each month. The 
free, reduced price and paid percent-
ages for breakfasts and, as applicable, 
snacks, are calculated using the same 
method for each type of meal service. 

(4) Local educational agency claims re-
view process. During the Provision 2 
base year (not including a streamlined 
base year under paragraph (c)(2)(iii) of 
this section), local educational agen-
cies are required to review the lunch 
count data for each school under its ju-
risdiction to ensure the accuracy of the 
monthly Claim for Reimbursement in 
accordance with § 210.8(a)(2) of this 
chapter. During non-base years and 
streamlined base years, local edu-
cational agencies must compare each 
Provision 2 school’s total daily meal 
counts to the school’s total enroll-
ment, adjusted by an attendance fac-
tor. The local educational agency must 
promptly follow-up as specified in 
§ 210.8(a)(4) of this chapter when the 
claims review suggests the likelihood 
of lunch count problems. When a school 
elects to operate Provision 2 only in 
the School Breakfast Program, local 
educational agencies must continue to 
comply with the claims review require-
ments of § 210.8(a)(2) of this chapter for 
the National School Lunch Program. 

(5) Verification. Except as otherwise 
specified in § 245.6a(a)(5), local edu-
cational agencies are required to con-
duct verification in accordance with 
§ 245.6a. When a school elects to partici-
pate under Provision 2 or for all of the 
meal programs in which it participates 
(breakfast 7 CFR part 220 and/or lunch 
7 CFR part 210), the applications from 
that school are excluded from the local 
educational agency’s required 
verification sample size and are exempt 
from verification during non-base 
years. 

(6) Base year. For purposes of this 
paragraph (b), the term base year 
means the last school year for which 
eligibility determinations were made 
and meal counts by type were taken or 
the school year in which a school con-
ducted a streamlined base year as au-
thorized under paragraph (c)(2)(iii) of 
this section. Schools shall offer reim-
bursable meals to all students at no 
charge during the Provision 2 base year 
except as otherwise specified in para-
graph (b)(6)(ii) of this section. 

(i) Duration of the base year. The base 
year must begin at the start of the 
school year or as otherwise specified in 
paragraph (b)(6)(ii) of this section. 

(ii) Delayed implementation. At State 
agency discretion, schools may delay 
implementation of Provision 2 for a pe-
riod of time not to exceed the first 
claiming period of the school year in 
which the base year is established. 
Schools implementing this option may 
conduct standard meal counting and 
claiming procedures, including charg-
ing students eligible for reduced price 
and paid meals, during the first claim-
ing period of the school year. Such 
schools must submit claims reflecting 
the actual number of meals served by 
type. In subsequent years, such schools 
shall convert the actual number of re-
imbursable meals served by type (free, 
reduced price and paid) during the re-
maining claiming periods of the base 
year, in which meals were served at no 
charge to all participating students, to 
an annual percentage for each type of 
meal. The annual claiming percentages 
must be applied to the total number of 
reimbursable meals served during the 
first claiming period in all non-base 
years of operation for that cycle and 
any extensions. 

(c) Extension of Provision 2. At the end 
of the initial cycle, and each subse-
quent 4-year cycle, the State agency 
may allow a school to continue under 
Provision 2 for another 4 years using 
the claiming percentages calculated 
during the most recent base year if the 
local educational agency can establish, 
through available and approved socio-
economic data, that the income level 
of the school’s population, as adjusted 
for inflation, has remained stable, de-
clined or has had only negligible im-
provement since the base year. 
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(1) Extension criteria. Local edu-
cational agencies must submit to the 
State agency available and approved 
socioeconomic data to establish wheth-
er the income level of a school’s popu-
lation, as adjusted for inflation, re-
mained constant with the income level 
of the most recent base year. 

(i) Available and approved sources of 
socioeconomic data. Pre-approved 
sources of socioeconomic data which 
may be used by local educational agen-
cies to establish the income level of 
the school’s population are: local data 
collected by the city or county zoning 
and economic planning office; unem-
ployment data; local SNAP certifi-
cation data including direct certifi-
cation; Food Distribution Program on 
Indian Reservations data; statistical 
sampling of the school’s population 
using the application or equivalent in-
come measurement process; and, Tem-
porary Assistance for Needy Families 
data (provided that the eligibility 
standards were the same or more re-
strictive in the base year as the cur-
rent year with allowance for inflation). 
To grant an extension using pre-ap-
proved socioeconomic data sources, 
State agencies must review and evalu-
ate the socioeconomic data submitted 
by the local educational agency to en-
sure that it is reflective of the school’s 
population, provides equivalent data 
for both the base year and the last year 
of the current cycle, and demonstrates 
that the income level of the school’s 
population, as adjusted for inflation, 
has remained stable, declined or had 
only negligible improvement. If the 
local educational agency wants to es-
tablish the income level of the school’s 
population using alternate sources of 
socioeconomic data, the use of such 
data must be approved by the Food and 
Nutrition Service. Data from alternate 
sources must be reflective of the 
school’s population, be equivalent data 
for both the base year and the last year 
of the current cycle, and effectively 
measure whether the income level of 
the school’s population, as adjusted for 
inflation, has remained stable, declined 
or had only negligible improvement. 

(ii) Negligible improvement. The change 
in the income level of the school’s pop-
ulation shall be considered negligible if 
there is a 5 percent or less improve-

ment, after adjusting for inflation, 
over the base year in the level of the 
socioeconomic indicator which is used 
to establish the income level of the 
school’s population. 

(2) Extension not approved. The State 
agency shall not approve an extension 
of Provision 2 procedures in those 
schools for which the available and ap-
proved socioeconomic data does not re-
flect the school’s population, is not 
equivalent data for the base year and 
the last year of the current cycle, or 
shows over 5 percent improvement, 
after adjusting for inflation, in the in-
come level of the school’s population. 
Such schools shall: 

(i) Return to standard meal counting 
and claiming. Return to standard meal 
counting and claiming procedures; 

(ii) Establish a new base year. Estab-
lish a new Provision 2 base year by 
taking new free and reduced price ap-
plications, making new free and re-
duced price eligibility determinations, 
and taking point of service counts of 
free, reduced price and paid meals for 
the first year of the new cycle. For 
these schools, the new Provision 2 
cycle will be 4 years. Schools electing 
to establish a Provision 2 base year 
shall follow procedures contained in 
paragraph (b) of this section; 

(iii) Establish a streamlined base year. 
With prior approval by the State agen-
cy, establish a streamlined base year 
by providing reimbursable meals to all 
participating students at no charge and 
developing either enrollment based or 
participation based claiming percent-
ages. 

(A) Enrollment based percentages. In 
accordance with guidance established 
by the Food and Nutrition Service, es-
tablish a new Provision 2 base year by 
determining program eligibility on the 
basis of household size and income, and 
direct certification if applicable, for a 
statistically valid proportion of the 
school’s enrollment as of October 31, or 
other date approved by the State agen-
cy. The statistically valid measure-
ment of the school’s enrollment must 
be obtained during the first year of the 
new cycle and meet the requirements 
of paragraph (m) of this section. Using 
the data obtained, enrollment based 
claiming percentages representing a 
proportion of the school’s population 
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eligible for free, reduced price and paid 
benefits shall be developed and applied 
to total daily meal counts of reimburs-
able meals at the point of service, or as 
otherwise approved under part 210 of 
this chapter. For schools electing to 
participate in Provision 2, these per-
centages shall be used for claiming re-
imbursement for each year of the new 
cycle and any extensions; or 

(B) Participation based percentages. In 
accordance with guidance established 
by the Food and Nutrition Service, es-
tablish a new Provision 2 base year by 
determining program eligibility on the 
basis of household size and income, and 
direct certification if applicable, for a 
statistically valid proportion of par-
ticipating students established over 
multiple operating days. The statis-
tically valid measurement of the 
school’s student participation must be 
obtained during the first year of the 
new cycle and meet the requirements 
of paragraph (m) of this section. Using 
the data obtained, participation based 
claiming percentages representing a 
proportion of the school’s participating 
students which are eligible for free, re-
duced price and paid benefits shall be 
developed and applied to total daily 
meal counts of reimbursable meals at 
the point of service or as otherwise ap-
proved under part 210 of this chapter. 
These percentages shall be used for 
claiming reimbursement for each year 
of the new cycle and any extensions; or 

(iv) Establish a Provision 3 base year. 
Schools may convert to Provision 3 
using the procedures contained in para-
graphs (e)(2)(ii) or (e)(2)(iii) of this sec-
tion. 

(d) Provision 3. A local educational 
agency of a school which serves all en-
rolled children in that school reimburs-
able meals at no charge during any pe-
riod for up to 4 consecutive school 
years may elect to receive Federal cash 
reimbursement and commodity assist-
ance at the same level as the total Fed-
eral cash and commodity assistance re-
ceived by the school during the last 
year that eligibility determinations for 
free and reduced price meals were made 
and meals were counted by type (free, 
reduced price and paid) at the point of 
service, or as otherwise authorized 
under part 210 of this chapter. Such 
cash reimbursement and commodity 

assistance will be adjusted for each of 
the 4 consecutive school years pursu-
ant to paragraph (d)(4) of this section. 
For purposes of this paragraph (d), the 
term base year means the last com-
plete school year for which eligibility 
determinations were made and meal 
counts by type were taken or the 
school year in which a school con-
ducted a streamlined base year as au-
thorized under paragraph (e)(2)(iii) of 
this section. The base year must begin 
at the start of a school year. Reimburs-
able meals may be offered to all stu-
dents at no charge or students eligible 
for reduced price and paid meal bene-
fits may be charged for meals during a 
Provision 3 base, except that schools 
conducting a Provision 3 streamlined 
base year must provide reimbursable 
meals to all participating students at 
no charge in accordance with para-
graph (e)(2)(iii) of this section. The 
Provision 3 base year immediately pre-
cedes, and is not included in, the 4-year 
cycle. This alternative shall be known 
as Provision 3, and the following re-
quirements shall apply: 

(1) Meals at no charge. Participating 
schools must serve reimbursable meals, 
as determined by a point of service ob-
servation, or as otherwise authorized 
under part 210 of this chapter, to all 
participating children at no charge 
during non-base years of operation or 
as specified in paragraph (e)(2)(iii) of 
this section, if applicable. 

(2) Cost differential. The local edu-
cational agency of a school partici-
pating in Provision 3 must pay, with 
funds from non-Federal sources, the 
difference between the cost of serving 
lunches and/or breakfasts at no charge 
to all participating children and Fed-
eral reimbursement. 

(3) Meal counts. Participating schools 
must take total daily meal counts of 
reimbursable meals served to partici-
pating children at the point of service, 
or as otherwise authorized under part 
210 of this chapter, during the non-base 
years. Such meal counts must be re-
tained at the local level in accordance 
with paragraph (h) of this section. 
State agencies may require the submis-
sion of the meal counts on the local 
educational agency’s monthly Claim 
for Reimbursement or through other 
means. In addition, local educational 
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agencies must establish a system of 
oversight using the daily meal counts 
to ensure that participation has not de-
clined significantly from the base year. 
If participation declines significantly, 
the local educational agency must pro-
vide the school with technical assist-
ance, adjust the level of financial as-
sistance received through the State 
agency or return the school to stand-
ard eligibility determination and meal 
counting procedures, as appropriate. In 
residential child care institutions, the 
State agency may approve implemen-
tation of Provision 3 without the re-
quirement to obtain daily meal counts 
of reimbursable meals at the point of 
service if: 

(i) The State agency determines that 
enrollment, participation and meal 
counts do not vary; and 

(ii) There is an approved mechanism 
in place to ensure that students will re-
ceive reimbursable meals. 

(4) Annual adjustments. The State 
agency or local educational agency 
shall make annual adjustments for en-
rollment and inflation to the total Fed-
eral cash and commodity assistance re-
ceived by a Provision 3 school in the 
base year. The adjustments shall be 
made for increases and decreases in en-
rollment of children with access to the 
program(s). The annual adjustment for 
enrollment shall be based on the 
school’s base year enrollment as of Oc-
tober 31 compared to the school’s cur-
rent year enrollment as of October 31. 
Another date within the base year may 
be used if it is approved by the State 
agency, and provides a more accurate 
reflection of the school’s enrollment or 
accommodates the reporting system in 
effect in that State. If another date is 
used for the base year, the current year 
date must correspond to the base year 
date of comparison. State agencies 
may, at their discretion, make addi-
tional adjustments to a participating 
school’s enrollment more frequently 
than once per school year. If more fre-
quent enrollment is calculated, it must 
be applied for both upward and down-
ward adjustments. The annual adjust-
ment for inflation shall be effected 
through the application of the current 
year rates of reimbursement. To the 
extent that the number of operating 
days in the current school year differs 

from the number of operating days in 
the base year, and the difference af-
fects the number of meals, a prorata 
adjustment shall also be made to the 
base year level of assistance, as ad-
justed by enrollment and inflation. Up-
ward and downward adjustments to the 
number of operating days shall be 
made. Such adjustment shall be ef-
fected by either: 

(i) Multiplying the average daily 
meal count by type (free, reduced price 
and paid) by the difference in the num-
ber of operating days between the base 
year and the current year and adding/ 
subtracting that number of meals from 
the Claim for Reimbursement, as ap-
propriate. In developing the average 
daily meal count by type for the cur-
rent school year, schools shall use the 
base year data adjusted by enrollment; 
or 

(ii) Multiplying the dollar amount 
otherwise payable (i.e., the base year 
level of assistance, as adjusted by en-
rollment and inflation) by the ratio of 
the number of operating days in the 
current year to the number of oper-
ating days in the base year. 

(5) Reporting requirements. The State 
agency shall submit to the Department 
on the monthly FNS–10, Report of 
School Programs Operations, the num-
ber of meals, by type (i.e., monthly 
meal counts by type for the base year, 
as adjusted); or the number of meals, 
by type, constructed to reflect the ad-
justed levels of cash assistance. State 
agencies may employ either method to 
effect payment of reimbursement for 
Provision 3 schools. 

(6) Local educational agency claims re-
view process. During the Provision 3 
base year (not including a streamlined 
base year under paragraph (e)(2)(iii) of 
this section), local educational agen-
cies are required to review the lunch 
count data for each school under its ju-
risdiction to ensure the accuracy of the 
monthly Claim for Reimbursement in 
accordance with § 210.8(a)(2) of this 
chapter. During non-base years and 
streamlined base years, local edu-
cational agencies must conduct their 
own system of oversight or compare 
each Provision 3 school’s total daily 
meal counts to the school’s total en-
rollment, adjusted by an attendance 
factor. The local educational agency 
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must promptly follow-up as specified in 
§ 210.8(a)(4) of this chapter when the 
claims review suggests the likelihood 
of lunch count problems. When a school 
elects to operate Provision 3 only in 
the School Breakfast Program, local 
educational agencies must continue to 
comply with the claims review require-
ments of § 210.8(a)(2) of this chapter for 
the National School Lunch Program. 

(7) Verification. Except as otherwise 
specified in § 245.6a(a)(5), local edu-
cational agencies are required to con-
duct verification in accordance with 
§ 245.6a. When a school elects to partici-
pate under Provision 3 for all of the 
meal programs in which it participates 
(breakfast 7 CFR part 220 and/or lunch 
7 CFR part 210), the applications from 
that school are excluded from the local 
educational agency’s required 
verification sample size and are exempt 
from verification during non-base 
years. 

(e) Extension of Provision 3. At the end 
of the initial cycle, and each subse-
quent 4-year cycle, the State agency 
may allow a school to continue under 
Provision 3 for another 4 years without 
taking new free and reduced price ap-
plications and meal counts by type. 
State agencies may grant an extension 
of Provision 3 if the local educational 
agency can establish, through available 
and approved socioeconomic data, that 
the income level of the school’s popu-
lation, as adjusted for inflation, has re-
mained stable, declined, or has had 
only negligible improvement since the 
most recent base year. 

(1) Extension criteria. Local edu-
cational agencies must submit to the 
State agency available and approved 
socioeconomic data to establish wheth-
er the income level of the school’s pop-
ulation, as adjusted for inflation, re-
mained constant with the income level 
of the most recent base year. 

(i) Available and approved sources of 
socioeconomic data. Pre-approved 
sources of socioeconomic data which 
may be used by local educational agen-
cies to establish the income level of 
the school’s population are: local data 
collected by the city or county zoning 
and economic planning office; unem-
ployment data; local SNAP certifi-
cation data including direct certifi-
cation; Food Distribution Program on 

Indian Reservations data; statistical 
sampling of the school’s population 
using the application process; and 
Temporary Assistance for Needy Fami-
lies data (provided that the eligibility 
standards were the same or more re-
strictive in the base year as the cur-
rent year with allowance for inflation). 
To grant an extension using pre-ap-
proved socioeconomic data sources, 
State agencies must review and evalu-
ate the socioeconomic data submitted 
by the local educational agency to en-
sure that it is reflective of the school’s 
population, provides equivalent data 
for both the base year and the last year 
of the current cycle, and demonstrates 
that the income level of the school’s 
population, as adjusted for inflation, 
has remained stable, declined or had 
only negligible improvement. If the 
local educational agency wants to es-
tablish the income level of the school’s 
population using alternate sources of 
data, the use of such data must be ap-
proved by the Food and Nutrition Serv-
ice. Data from alternate sources must 
be reflective of the school’s population, 
be equivalent data for both the base 
year and the last year of the current 
cycle, and effectively measure whether 
the income level of the school’s popu-
lation, as adjusted for inflation, has re-
mained stable, declined or had only 
negligible improvement. 

(ii) Negligible improvement. The change 
in the income level of the school popu-
lation shall be considered negligible if 
there is a 5 percent or less improve-
ment, after adjusting for inflation, 
over the base year in the level of the 
socioeconomic indicator which is used 
to establish the income level of the 
school’s population. 

(2) Extension not approved. Schools for 
which the available and approved so-
cioeconomic data does not reflect the 
school’s population, is not equivalent 
data for the base year and the last year 
of the current cycle, or shows over 5 
percent improvement after adjusting 
for inflation, shall not be approved for 
an extension. Such schools must elect 
one of the following options: 

(i) Return to standard meal counting 
and claiming. Return to standard meal 
counting and claiming procedures; 

(ii) Establish a new base year. Estab-
lish a new Provision 3 base year by 
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taking new free and reduced price ap-
plications, making new free and re-
duced price eligibility determinations, 
and taking point of service counts of 
free, reduced price and paid meals for 
the first year of the new cycle. Schools 
electing to establish a Provision 3 base 
year shall follow procedures contained 
in paragraph (d) of this section; 

(iii) Establish a streamlined base year. 
With prior approval by the State agen-
cy, establish a streamlined base year 
by providing reimbursable meals to all 
participating students at no charge and 
developing either enrollment based or 
participation based claiming percent-
ages. 

(A) Enrollment based percentages. In 
accordance with guidance established 
by the Food and Nutrition Service, es-
tablish a new Provision 3 base year by 
determining program eligibility on the 
basis of household size and income, and 
direct certification if applicable, for a 
statistically valid proportion of the 
school’s enrollment as of October 31, or 
other date approved by the State agen-
cy. The statistically valid measure-
ment of the school’s enrollment must 
be obtained during the first year of the 
new cycle and meet the requirements 
of paragraph (m) of this section. Using 
the data obtained, enrollment based 
claiming percentages representing a 
proportion of the school’s population 
eligible for free, reduced price and paid 
benefits shall be developed and applied 
to total daily meal counts of reimburs-
able meals at the point of service, or as 
otherwise approved under part 210 of 
this chapter. For schools electing to 
participate in Provision 3, the stream-
lined base year level of assistance will 
be adjusted for enrollment, inflation 
and, if applicable, operating days, for 
each subsequent year of the new cycle 
and any extensions; or 

(B) Participation based percentages. In 
accordance with guidance established 
by the Food and Nutrition Service, es-
tablish a new Provision 3 base year by 
determining program eligibility on the 
basis of household size and income, and 
direct certification if applicable, for a 
statistically valid proportion of par-
ticipating students established over 
multiple operating days. The statis-
tically valid measurement of the 
school’s student participation must be 

obtained during the first year of the 
new cycle and meet the requirements 
of paragraph (m) of this section. Using 
the data obtained, participation based 
claiming percentages representing a 
proportion of the school’s participating 
students which are eligible for free, re-
duced price and paid benefits shall be 
developed and applied to total daily 
meal counts of reimbursable meals at 
the point of service or as otherwise ap-
proved under part 210 of this chapter. 
For schools electing to participate in 
Provision 3, the streamlined base year 
level of assistance as described in this 
paragraph (e)(2)(iii)(B) will be adjusted 
for enrollment, inflation and, if appli-
cable, operating days, for each subse-
quent year of the new cycle and any ex-
tensions; or 

(iv) Establish a Provision 2 base year. 
Schools may convert to Provision 2 
using the procedures contained in para-
graphs (c)(2)(ii) or (c)(2)(iii) of this sec-
tion. 

(f) Community eligibility. The commu-
nity eligibility provision is an alter-
native reimbursement option for eligi-
ble high poverty local educational 
agencies. Each CEP cycle lasts up to 
four years before the LEA or school is 
required to recalculate their reim-
bursement rate. LEAs and schools have 
the option to recalculate sooner, if de-
sired. A local educational agency may 
elect this provision for all of its 
schools, a group of schools, or an indi-
vidual school. Participating local edu-
cational agencies must offer free 
breakfasts and lunches for the length 
of their CEP cycle, not to exceed four 
successive years, to all children attend-
ing participating schools and receive 
meal reimbursement based on claiming 
percentages, as described in paragraph 
(f)(4)(v) of this section. 

(1) Definitions. For the purposes of 
this paragraph, 

(i) Enrolled students means students 
who are enrolled in and attending 
schools participating in the commu-
nity eligibility provision and who have 
access to at least one meal service 
(breakfast or lunch) daily. 

(ii) Identified students means students 
with access to at least one meal service 
who are not subject to verification as 
prescribed in § 245.6a(c)(2). Identified 
students are students approved for free 
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meals based on documentation of their 
receipt of benefits from SNAP, TANF, 
the Food Distribution Program on In-
dian Reservations, or Medicaid where 
applicable (where approved by USDA to 
conduct matching with Medicaid data 
to identify children eligible for free 
meals). The term identified students 
also includes homeless children, mi-
grant children, runaway children, or 
Head Start children (approved for free 
school meals without application and 
not subject to verification), as these 
terms are defined in § 245.2. In addition, 
the term includes foster children cer-
tified for free meals through means 
other than an application for free and 
reduced price school meals. The term 
does not include students who are cat-
egorically eligible based on submission 
of an application for free and reduced 
price school meals. 

(iii) Identified student percentage 
means a percentage determined by di-
viding the number of identified stu-
dents as of a specified period of time by 
the number of enrolled students as de-
fined in paragraph (f)(1)(i) of this sec-
tion as of the same period of time and 
multiplying the quotient by 100. The 
identified student percentage may be 
determined by an individual partici-
pating school, a group of participating 
schools in the local educational agen-
cy, or in the aggregate for the entire 
local educational agency if all schools 
participate, following procedures es-
tablished in FNS guidance. 

(2) Implementation. A local edu-
cational agency may elect the commu-
nity eligibility provision for all 
schools, a group of schools, or an indi-
vidual school. Community eligibility 
may be implemented for one or more 4- 
year cycles. 

(3) Eligibility criteria. To be eligible to 
participate in the community eligi-
bility provision, a local educational 
agency (except a residential child care 
institution, as defined under the defini-
tion of ‘‘School’’ in § 210.2), group of 
schools, or school must meet the eligi-
bility criteria set forth in this para-
graph. 

(i) Minimum identified student percent-
age. A local educational agency, group 
of schools, or school must have an 
identified student percentage of at 
least 40 percent, as of April 1 of the 

school year prior to participating in 
the community eligibility provision, 
unless otherwise specified by FNS. In-
dividual schools participating in a 
group may have less than 40 percent 
identified students, provided that the 
average identified student percentage 
for the group is at least 40 percent. 

(ii) Lunch and breakfast program par-
ticipation. A local educational agency, 
group of schools, or school must par-
ticipate in the National School Lunch 
Program and School Breakfast Pro-
gram, under parts 210 and 220 of this 
title, for the duration of the 4-year 
cycle. Schools that operate on a lim-
ited schedule, where it is not oper-
ationally feasible to offer both lunch 
and breakfast, may elect CEP with 
FNS approval. 

(iii) Compliance. A local educational 
agency, group of schools, or school 
must comply with the procedures and 
requirements specified in paragraph 
(f)(4) of this section to participate in 
the community eligibility provision. 

(4) Community eligibility provision pro-
cedures—(i) Election documentation and 
deadline. A local educational agency, 
group of schools, or school that intends 
to elect the community eligibility pro-
vision for the following year for one or 
more schools must submit to the State 
agency documentation demonstrating 
the LEA, group of schools, or school 
meets the identified student percent-
age, as specified under paragraph 
(f)(3)(i) of this section. Such docu-
mentation must be submitted no later 
than June 30 and must include, at a 
minimum, the counts of identified stu-
dents and enrolled students as of April 
1 of the school year prior to CEP imple-
mentation. 

(ii) State agency review of election doc-
umentation. The State agency must re-
view the identified student percentage 
documentation submitted by the local 
educational agency to confirm that the 
local educational agency, group of 
schools, or school meets the minimum 
identified student percentage, partici-
pates in the National School Lunch 
Program and School Breakfast Pro-
gram, and has a record of admin-
istering the meal program in accord-
ance with program regulations, as indi-
cated by the most recent administra-
tive review. 
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(iii) Meals at no cost. A local edu-
cational agency must ensure partici-
pating schools offer reimbursable 
breakfasts and lunches at no cost to all 
students attending participating 
schools during the 4-year cycle, and 
count the number of reimbursable 
breakfasts and lunches served to stu-
dents daily. 

(iv) Household applications. A local 
educational agency, group of schools, 
or school must not collect applications 
for free and reduced price school meals 
on behalf of children in schools partici-
pating in the community eligibility 
provision. Any local educational agen-
cy seeking to obtain socioeconomic 
data from children receiving free meals 
under this section must develop, con-
duct, and fund this effort entirely sepa-
rate from, and not under the auspices 
of, the National School Lunch Program 
or School Breakfast Program. 

(v) Free and paid claiming percentages. 
Reimbursement is based on free and 
paid claiming percentages applied to 
the total number of reimbursable 
lunches and breakfasts served each 
month, respectively. Reduced price stu-
dents are accounted for in the free 
claiming percentage, eliminating the 
need for a separate percentage. 

(A) To determine the free claiming 
percentage, multiply the applicable 
identified student percentage by a fac-
tor of 1.6. The product of this calcula-
tion may not exceed 100 percent. The 
difference between the free claiming 
percentage and 100 percent represents 
the paid claiming percentage. The ap-
plicable identified student percentage 
means: 

(1) In the first year of participation 
in the community eligibility provision, 
the identified student percentage as of 
April 1 of the prior school year. 

(2) In the second, third, and fourth 
year of the 4-year cycle, LEAs may 
choose the higher of the identified stu-
dent percentage as of April 1 of the 
prior school year or the identified stu-
dent percentage as of April 1 of the 
year prior to the current 4-year cycle. 
LEAs and schools may begin a new 4- 
year cycle with a higher identified stu-
dent percentage based on data as of the 
most recent April 1, as specified in 
paragraph (viii). 

(B) To determine the number of 
lunches to claim for reimbursement, 
multiply the free claiming percentage 
as described in this paragraph by the 
total number of reimbursable lunches 
served to determine the number of free 
lunches to claim for reimbursement. 
The paid claiming percentage is multi-
plied by the total number of reimburs-
able lunches served to determine the 
number of paid lunches to claim for re-
imbursement. In the breakfast meal 
service, the free and paid claiming per-
centages are multiplied by the total 
number of reimbursable breakfasts 
served to determine the number of free 
and paid breakfasts to claim for reim-
bursement. For any claim, if the total 
number of meals claimed for free and 
paid reimbursement does not equal the 
total number of meals served, the paid 
category must be adjusted so that all 
served meals are claimed for reim-
bursement. 

(vi) Multiplier factor. A 1.6 multiplier 
must be used for an entire 4-year cycle 
to calculate the percentage of lunches 
and breakfasts to be claimed at the 
Federal free rate. 

(vii) Cost differential. If there is a dif-
ference between the cost of serving 
lunches and breakfasts at no cost to all 
participating children and the Federal 
assistance provided, the local edu-
cational agency must pay such dif-
ference with non-Federal sources of 
funds. Expenditure of additional non- 
federal funds is not required if all oper-
ating costs are covered by the Federal 
assistance provided. 

(viii) New 4-year cycle. To begin a new 
4-year cycle, local educational agencies 
or schools must establish a new identi-
fied student percentage as of April 1 
prior to the 4-year cycle. If the local 
educational agency, group of schools, 
or school meet the eligibility criteria 
set forth in paragraph (f)(3) of this sec-
tion, a new 4-year cycle may begin. 

(ix) Grace year. A local educational 
agency, group of schools, or school 
with an identified student percentage 
of less than 40 percent but equal to or 
greater than 30 percent as of April 1 of 
the fourth year of a community eligi-
bility cycle may continue using com-
munity eligibility for a grace year that 
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continues the 4-year cycle for one addi-
tional, or fifth, year. If the local edu-
cational agency, group of schools, or 
school regains the 40 percent threshold 
as of April 1 of the grace year, the 
State agency may authorize a new 4- 
year cycle for the following school 
year. If the local educational agency, 
group of schools, or school does not re-
gain the required threshold as of April 
1 of the grace year, they must return to 
collecting household applications in 
the following school year in accordance 
with paragraph (j) of this section. Re-
imbursement in a grace year is deter-
mined by multiplying the identified 
student percentage at the local edu-
cational agency, group of schools, or 
school as of April 1 of the fourth year 
of the 4-year CEP cycle by the 1.6 mul-
tiplier. 

(5) Identification of potential commu-
nity eligibility schools. No later than 
April 15 of each school year, each local 
educational agency must submit to the 
State agency a list(s) of schools as de-
scribed in this paragraph. The State 
agency may exempt local educational 
agencies from this requirement if the 
State agency already collects the re-
quired information. The list(s) must in-
clude: 

(i) Schools with an identified student 
percentage of at least 40 percent; 

(ii) Schools with an identified stu-
dent percentage that is less than 40 
percent but greater than or equal to 30 
percent; and 

(iii) Schools currently in year 4 of 
the community eligibility provision 
with an identified student percentage 
that is less than 40 percent but greater 
than or equal to 30 percent. 

(6) State agency notification require-
ments. No later than April 15 of each 
school year, the State agency must no-
tify the local educational agencies de-
scribed in this paragraph about their 
community eligibility status. Each 
State agency must notify: 

(i) Local educational agencies with 
an identified student percentage of at 
least 40 percent district wide, of the po-
tential to participate in community 
eligibility in the subsequent year; the 
estimated cash assistance the local 
educational agency would receive; and 
the procedures to participate in com-
munity eligibility. 

(ii) Local educational agencies with 
an identified student percentage that is 
less than 40 percent district wide but 
greater than or equal to 30 percent, 
that they may be eligible to partici-
pate in community eligibility in the 
subsequent year if they meet the eligi-
bility requirements set forth in para-
graph (f)(3) of this section as of April 1. 

(iii) Local educational agencies cur-
rently using community eligibility dis-
trict wide, of the options available in 
establishing claiming percentages for 
next school year. 

(iv) Local educational agencies cur-
rently in year 4 with an identified stu-
dent percentage district wide that is 
less than 40 percent but greater than or 
equal to 30 percent, of the grace year 
eligibility. 

(7) Public notification requirements. By 
May 1 of each school year, the State 
agency must make the following infor-
mation readily accessible on its Web 
site in a format prescribed by FNS: 

(i) The names of schools identified in 
paragraph (f)(5) of this section, grouped 
as follows: Schools with an identified 
student percentage of least 40 percent, 
schools with an identified student per-
centage of less than 40 percent but 
greater than or equal to 30 percent, and 
schools currently in year 4 of the com-
munity eligibility provision with an 
identified student percentage that is 
less than 40 percent but greater than or 
equal to 30 percent. 

(ii) The names of local educational 
agencies receiving State agency notifi-
cation as required under paragraph 
(f)(6) of this section, grouped as fol-
lows: Local educational agencies with 
an identified student percentage of at 
least 40 percent district wide, local 
educational agencies with an identified 
student percentage that is less than 40 
percent district wide but greater than 
or equal to 30 percent, local edu-
cational agencies currently using com-
munity eligibility district wide, and 
local educational agencies currently in 
year 4 with an identified student per-
centage district wide that is less than 
40 percent but greater than or equal to 
30 percent. 

(iii) The State agency must maintain 
eligibility lists as described in para-
graphs (i) and (ii) of this section until 
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such time as new lists are made avail-
able annually by May 1. 

(8) Notification data. For purposes of 
fulfilling the requirements in para-
graphs (f)(5) and (6) of this section, the 
State agency must: 

(i) Obtain data representative of the 
current school year, and 

(ii) Use the identified student per-
centage as defined in paragraph (f)(1) of 
this section. If school-specific identi-
fied student percentage data are not 
readily available by school, use direct 
certifications as a percentage of en-
rolled students, i.e., the percentage de-
rived by dividing the number of stu-
dents directly certified under § 245.6(b) 
by the number of enrolled students as 
defined in paragraph (f)(1) as an indi-
cator of potential eligibility. If direct 
certification data are used, the State 
agency must clearly indicate that the 
data provided does not fully reflect the 
number of identified students. 

(iii) If data are not as of April 1 of 
the current school year, ensure the 
data includes a notation that the data 
are intended for informational pur-
poses and do not confer eligibility for 
community eligibility. Local edu-
cational agencies must meet the eligi-
bility requirements specified in para-
graph (f)(3) of this section to partici-
pate in community eligibility. 

(9) Other uses of the free claiming per-
centage. For purposes of determining a 
school’s or site’s eligibility to partici-
pate in a Child Nutrition Program, a 
community eligibility provision 
school’s free claiming percentage, i.e., 
the product of the school’s identified 
student percentage multiplied by 1.6, 
serves as a proxy for free and reduced 
price certification data. 

(g) Policy statement requirement. A 
local educational agency that elects to 
participate in the special assistance 
provisions or the community eligi-
bility provision set forth in this sec-
tion must: 

(1) Amend its Free and Reduced Price 
Policy Statement, specified in § 245.10 
of this part, to include a list of all 
schools participating in each of the 
special assistance provisions specified 
in this section. The following informa-
tion must also be included for each 
school: 

(i) The initial school year of imple-
menting the special assistance provi-
sion; 

(ii) The school years the cycle is ex-
pected to remain in effect; 

(iii) The school year the special as-
sistance provision must be reconsid-
ered; and 

(iv) The available and approved data 
that will be used in reconsideration, as 
applicable. 

(2) Certify that the school(s) meet 
the criteria for participating in each of 
the special assistance provisions, as 
specified in paragraphs (a), (b), (c), (d), 
(e) or (f) of this section, as appropriate. 

(h) Recordkeeping. Local educational 
agencies that elect to participate in 
the special assistance provisions set 
forth in this section must retain imple-
mentation records for each of the par-
ticipating schools. Failure to maintain 
sufficient records will result in the 
State agency requiring the school to 
return to standard meal counting and 
claiming procedures and/or fiscal ac-
tion. Recordkeeping requirements in-
clude, as applicable: 

(1) Base year records. A local edu-
cational agency shall ensure that 
records as specified in §§ 210.15(b) and 
220.7(e) of this chapter which support 
subsequent year earnings are retained 
for the base year for schools under Pro-
vision 2 and Provision 3. In addition, 
records of enrollment data for the base 
year must be retained for schools under 
Provision 3. Such base year records 
must be retained during the period the 
provision is in effect, including all ex-
tensions, plus 3 fiscal years after the 
submission of the last Claim for Reim-
bursement which employed the base 
year data. Local educational agencies 
that conduct a streamlined base year 
must retain all records related to the 
statistical methodology and the deter-
mination of claiming percentages. 
Such records shall be retained during 
the period the provision is in effect, in-
cluding all extensions, plus 3 fiscal 
years after the submission of the last 
Claim for Reimbursement which em-
ployed the streamlined base year data. 
In either case, if audit findings have 
not been resolved, base year records 
must be retained beyond the 3-year pe-
riod as long as required for the resolu-
tion of the issues raised by the audit. 
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(2) Non-base year records. Local edu-
cational agencies that are granted an 
extension of a provision must retain 
records of the available and approved 
socioeconomic data which is used to 
determine the income level of the 
school’s population for the base year 
and year(s) in which extension(s) are 
made. In addition, State agencies must 
also retain records of the available and 
approved socioeconomic data which is 
used to determine the income level of 
the school’s population for the base 
year and year(s) in which extensions 
are made. Such records must be re-
tained at both the local educational 
agency level and at the State agency 
during the period the provision is in ef-
fect, including all extensions, plus 3 
fiscal years after the submission of the 
last monthly Claim for Reimbursement 
which employed base year data. If 
audit findings have not been resolved, 
records must be retained beyond the 3- 
year period as long as required for the 
resolution of the issues raised by the 
audit. In addition, for schools oper-
ating under Provision 2, a local edu-
cational agency must retain non-base 
year records pertaining to total daily 
meal count information, edit checks 
and on-site review documentation. For 
schools operating under Provision 3, a 
local educational agency must retain 
non-base year records pertaining to 
total daily meal count information, the 
system of oversight or edit checks, on- 
site review documentation, annual en-
rollment data and the number of oper-
ating days, which are used to adjust 
the level of assistance. Such records 
shall be retained for three years after 
submission of the final monthly Claim 
for Reimbursement for the fiscal year. 

(3) Records for the community eligibility 
provision. Local educational agencies 
must ensure records are maintained, 
including: data used to calculate the 
identified student percentage, annual 
selection of the identified student per-
centage, total number of breakfasts 
and lunches served daily, percentages 
used to claim meal reimbursement, 
non-Federal funding sources used to 
cover any excess meal costs, and 
school-level information provided to 
the State agency for publication, if ap-
plicable. Documentation must be made 
available at any reasonable time for re-

view and audit purposes. Such records 
shall be retained during the period the 
community eligibility provision is in 
effect, including all extensions, plus 
three fiscal years after the submission 
of the last Claim for Reimbursement 
which was based on the data. In any 
case, if audit findings have not been re-
solved, these records must be retained 
beyond the three-year period as long as 
required for the resolution of the issues 
raised by the audit. 

(i) Availability of documentation. Upon 
request, the local educational agency 
must make documentation available 
for review or audit to document com-
pliance with the requirements of this 
section. Depending on the certification 
or reimbursement alternative used, 
such documentation includes, but is 
not limited to, enrollment data, par-
ticipation data, identified student per-
centages, available and approved socio-
economic data that was used to grant 
an extension, if applicable, or other 
data. In addition, upon request from 
FNS, local educational agencies under 
Provision 2 or Provision 3, or State 
agencies must submit to FNS all data 
and documentation used in granting 
extensions including documentation as 
specified in paragraphs (c) and (e) of 
this section. Data used to establish a 
new cycle for the community eligi-
bility provision must also be available 
for review. 

(j) Restoring standard meal counting 
and claiming. Under Provisions 1, 2, or 3 
or community eligibility provision, a 
local educational agency may restore a 
school to standard notification, certifi-
cation, and counting and claiming pro-
cedures at any time during the school 
year or for the following school year if 
standard procedures better suit the 
school’s program needs. If standard 
procedures are restored during a school 
year, the local educational agency 
must offer all students reimbursable, 
free meals for a period of at least 30 op-
erating days following the date of res-
toration of standard procedures or 
until a new eligibility determination is 
made, whichever comes first. Prior to 
the change taking place, but no later 
than June 30, the local educational 
agency must: 
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(1) Notify the State agency of the in-
tention to stop participating in a spe-
cial assistance certification and reim-
bursement alternative under this sec-
tion and seek State agency guidance 
and review regarding the restoration of 
standard operating procedures. 

(2) Notify the public and meet the 
certification and verification require-
ments of §§ 245.6 and 245.6a in affected 
schools. 

(k) Puerto Rico and Virgin Islands. A 
local educational agency in Puerto 
Rico and the Virgin Islands, where a 
statistical survey procedure is per-
mitted in lieu of eligibility determina-
tions for each child, may: Maintain 
their standard procedures in accord-
ance with § 245.4, select Provision 2 or 
Provision 3, or elect the community 
eligibility provision provided the appli-
cable eligibility requirements as set 
forth in paragraphs (a) through (f) of 
this section are met. For the commu-
nity eligibility provision, current di-
rect certification data must be avail-
able to determine the identified stu-
dent percentage. 

(l) Transferring eligibility for free meals 
during the school year. For student 
transfers during the school year within 
a local educational agency, a student’s 
access to free, reimbursable meals 
under the special assistance certifi-
cation and reimbursement alternatives 
specified in this section must be ex-
tended by a receiving school using 
standard counting and claiming proce-
dures for up to 10 operating school days 
or until a new eligibility determina-
tion for the current school year is 
made, whichever comes first. For stu-
dent transfers between local edu-
cational agencies, this requirement ap-
plies not later than July 1, 2019. At the 
State agency’s discretion, students 
who transfer within or between local 
educational agencies may be offered 
free reimbursable meals for up to 30 op-
erating days or until a new eligibility 
determination for the current school 
year is made, whichever comes first. 

(m) Statistical income measurements. 
Statistical income measurements that 
are used under this section to establish 
enrollment or participation base claim-
ing percentages must comply with the 
standards outlined as follows: 

(1) For enrollment based claiming 
percentages, statistical income meas-
urements must meet the following 
standards: 

(i) The sample frame shall be limited 
to enrolled students who have access to 
the school meals program; 

(ii) A sample of enrolled students 
shall be randomly selected from the 
sample frame; 

(iii) The response rate to the survey 
shall be at least 80 percent; 

(iv) The number of households that 
complete the survey shall be suffi-
ciently large so that it can be asserted 
with 95 percent confidence that the 
true percentage of students who are en-
rolled in the school, have access to the 
school meals program, and are eligible 
for free meals is within plus or minus 
2.5 percentage points of the point esti-
mate determined from the sample; and 

(v) To minimize statistical bias, data 
from all households that complete the 
survey must be used when calculating 
the enrollment based claiming percent-
ages for paragraphs (c)(2)(iii)(A) and 
(e)(2)(iii)(A) of this section. 

(2) For participation based claiming 
percentages, statistical income meas-
urements must meet the following 
standards: 

(i) The sample frame must be limited 
to students participating in the meal 
program for which the participation 
based claiming percentages are being 
developed; 

(ii) The sample frame must represent 
multiple operating days, as established 
through guidance, in the meal program 
for which the participation based 
claiming percentages are being devel-
oped; 

(iii) A sample of participating stu-
dents shall be randomly selected from 
the sample frame; 

(iv) The response rate to the survey 
shall be at least 80 percent; 

(v) The number of households that 
complete the survey shall be suffi-
ciently large so that it can be asserted 
with 95 percent confidence that the 
true percentage of participating stu-
dents who are eligible for free meals is 
within plus or minus 2.5 percentage 
points of the point estimate deter-
mined from the sample; and, 

(vi) To minimize statistical bias, 
data from all households that complete 
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the survey must be used when calcu-
lating the participation based claiming 
percentages for paragraphs (c)(2)(iii)(B) 
and (e)(2)(iii)(B) of this section. 

(Sec. 9, Pub. L. 95–166, 91 Stat. 1336 (42 U.S.C. 
1759a); secs. 805, and 819, Pub. L. 97–35, 95 
Stat. 521–535 (42 U.S.C. 1773)) 

[Amdt. 19, 45 FR 67287, Oct. 10, 1980, as 
amended by Amdt. 23, 47 FR 14135, Apr. 2, 
1982; 66 FR 48328, Sept. 20, 2001; 76 FR 22802, 
Apr. 25, 2011; 81 FR 50206, July 29, 2016] 

§ 245.10 Action by local educational 
agencies. 

(a) Each local educational agencyof a 
school desiring to participate in the 
National School Lunch Program, 
School Breakfast Program, or to pro-
vide free milk under the Special Milk 
Program, or to become a commodity- 
only school shall submit for approval 
to the State agency a free and reduced 
price policy statement. Once approved, 
the policy statement shall be a perma-
nent document which may be amended 
as necessary, except as specified in 
paragraph (c) of this section. Such pol-
icy statement, as a minimum, shall 
contain the following: 

(1) The official or officials designated 
by the local educational agency to 
make eligibility determinations on its 
behalf for free and reduced price meals 
or for free milk; 

(2) An assurance that for children 
who are not categorically eligible for 
free and reduced price benefits the 
local educational agency will deter-
mine eligibility for free and reduced 
price meals or free milk in accordance 
with the current Income Eligibility 
Guidelines. 

(3) The specific procedures the local 
educational agency will use in accept-
ing applications from families for free 
and reduced price meals or for free 
milk. Additionally, the local edu-
cational agency must include the spe-
cific procedures it will use for obtain-
ing documentation for determining 
children’s eligibility through direct 
certification, in lieu of an application. 
Local educational agencies shall also 
provide households that are directly 
certified with a notice of eligibility, as 
specified in § 245.6(c)(2) and shall in-
clude in their policy statement a copy 
of such notice. 

(4) A description of the method or 
methods to be used to collect payments 
from those children paying the full 
price of the meal or milk, or a reduced 
price of a meal, which will prevent the 
overt identification of the children re-
ceiving a free meal or free milk or a re-
duced price meal, and 

(5) An assurance that the school will 
abide by the hearing procedure set 
forth in § 245.7 and the nondiscrimina-
tion practices set forth in § 245.8. 

(b) The policy statement submitted 
by each local educational agency shall 
be accompanied by a copy of the appli-
cation form to be used by the school 
and of the proposed letter or notice to 
parents. 

(c) Each local educational agency 
shall amend its permanent free and re-
duced price policy statement to reflect 
substantive changes. Any amendment 
to a policy shall be approved by the 
State agency prior to implementation, 
or as provided in paragraph (e) of this 
section. Each year, if a local edu-
cational agency does not have its pol-
icy statement approved by the State 
agency, or FNSRO where applicable, by 
October 15, reimbursement shall be sus-
pended for any meals or milk served 
until such time as the local edu-
cational agency’s free and reduced 
price policy statement has been ap-
proved by the State agency, or FNSRO 
where applicable. Furthermore, no 
commodities donated by the Depart-
ment shall be used in any school after 
October 15, until such time as the local 
educational agency’s free and reduced 
price policy statement has been ap-
proved by the State agency, or FNSRO 
where applicable. Once the local edu-
cational agency’s free and reduced 
price policy statement has been ap-
proved, reimbursement may be al-
lowed, at the discretion of the State 
agency, or FNSRO where applicable, 
for eligible meals and milk served dur-
ing the period of suspension. 

(d) If any free and reduced price pol-
icy statement submitted for approval 
by any local educational agency to the 
State agency, or FNSRO where applica-
ble, is determined to be not in compli-
ance with the provisions of this part, 
the local educational agency shall sub-
mit a policy statement that does meet 
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the provisions within 30 days after no-
tification by the State agency, or 
FNSO where applicable. 

(e) When revision of a local edu-
cational agency’s approved free and re-
duced price policy statement is neces-
sitated because of a change in the fam-
ily-size income standards of the State 
agency, or FNSRO where applicable, or 
because of other program changes, the 
local educational agency shall have 60 
days from the date the State agency 
announces the change in which to have 
its revised policy statement approved 
by the State agency, or FNSRO where 
applicable. In the event that a local 
educational agency’s proposed revised 
free and reduced price policy statement 
has not been submitted to, and ap-
proved by, the State agency, or FNSRO 
where applicable, within 60 days fol-
lowing the public announcement by the 
State agency, reimbursement shall be 
suspended for any meals or milk served 
after the end of the 60-day period. No 
commodities donated by the Depart-
ment shall be used in any school after 
the end of the 60-day period, until such 
time as the local educational agency’s 
free and reduced price policy statement 
has been approved by the State agency, 
or FNSRO where applicable. Reim-
bursement may be allowed at the dis-
cretion of the State agency, or FNSRO 
where applicable, for eligible meals and 
milk served during the period of sus-
pension once the local educational 
agency’s free and reduced price policy 
statement has been approved by the 
State agency, or FNSRO where applica-
ble. Pending approval of a revision of a 
policy statement, the existing state-
ment shall remain in effect. 

(Sec. 8, Pub. L. 95–627, 92 Stat. 3623 (42 U.S.C. 
1758); sec. 5, Pub. L. 95–627, 92 Stat. 3619 (42 
U.S.C. 1772); 44 U.S.C. 3506; sec. 803, Pub. L. 
97–35, 95 Stat. 521–535 (42 U.S.C. 1758)) 

[35 FR 14065, Sept. 4, 1970, as amended at 38 
FR 14958, June 7, 1973; Amdt. 6, 39 FR 30339, 
Aug. 22, 1974; Amdt. 8, 40 FR 57208, Dec. 8, 
1975; Amdt. 13, 44 FR 33049, June 8, 1979; 47 
FR 746, Jan. 7, 1982; 48 FR 12511, Mar. 25, 1983; 
64 FR 50744, Sept. 20, 1999; 64 FR 72474, Dec. 
28, 1999; 72 FR 63796, Nov. 13, 2007; 76 FR 22802, 
Apr. 25, 2011] 

§ 245.11 Second review of applications. 

(a) General. On an annual basis not 
later than the end of each school year, 

State agencies must identify local edu-
cational agencies demonstrating a high 
level of, or risk for, administrative 
error associated with certification 
processes and notify the affected local 
educational agencies that they must 
conduct a second review of applications 
beginning in the following school year. 
The second review of applications must 
be completed prior to notifying the 
household of the eligibility or ineligi-
bility of the household for free or re-
duced price meals. 

(b) State agency requirements—(1) Se-
lection criteria. Local educational agen-
cies subject to a second review must in-
clude: 

(i) Administrative review certification 
errors. All local educational agencies 
with 10 percent or more of the certifi-
cation/benefit issuances in error, as de-
termined by the State agency during 
an administrative review; and 

(ii) State agency discretion. Local edu-
cational agencies not selected under 
paragraph (b)(1)(i) that are at risk for 
certification error, as determined by 
the State agency. 

(2) Reporting requirement. Beginning 
March 15, 2015, and every March 15 
thereafter, each State agency must 
submit a report, as specified by FNS, 
describing the results of the second re-
views conducted by each local edu-
cational agency in their State. The re-
port must provide information about 
applications reviewed in each local 
educational agency and include: 

(i) The number of free and reduced 
price applications subject to a second 
review; 

(ii) The number of reviewed applica-
tions for which the eligibility deter-
mination was changed; 

(iii) The percentage of reviewed ap-
plications for which the eligibility de-
termination was changed; and 

(iv) A summary of the types of 
changes that were made. 

(3) State agencies must provide tech-
nical assistance to ameliorate certifi-
cation related problems at local edu-
cational agencies determined to be at 
risk for certification. 

(c) Local educational agency require-
ments. Beginning July 1, 2014, and each 
July 1 thereafter, local educational 
agencies selected by the State agency 
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to conduct a second review of applica-
tions must ensure that the initial eligi-
bility determination for each applica-
tion is reviewed for accuracy prior to 
notifying the household of the eligi-
bility or ineligibility of the household 
for free and reduced price meals. The 
second review must be conducted by an 
individual or entity who did not make 
the initial determination. This indi-
vidual or entity is not required to be 
an employee of the local educational 
agency but must be trained on how to 
make application determinations. All 
individuals or entities who conduct a 
second review of applications are sub-
ject to the disclosure requirements set 
forth in § 245.6(f) through (k). 

(1) Timeframes. The second review of 
initial determinations must be com-
pleted by the local educational agency 
in a timely manner and must not re-
sult in a delay in notifying the house-
hold, as set forth in § 245.6(c)(6)(i). 

(2) Duration of requirement to conduct 
a second review of applications. Selected 
local educational agencies must con-
duct a second review of applications 
annually until the State agency deter-
mines that local educational agency- 
provided documentation provided in 
accordance with paragraph (c)(3) of this 
section or data obtained by the State 
agency during an administrative re-
view, demonstrates that no more than 
5 percent of reviewed applications re-
quired a change in eligibility deter-
mination. 

(3) Reporting requirement. Each local 
educational agency required to conduct 
a second review of applications must 
annually submit to the State agency, 
on a date established by the State 
agency, the following information as of 
October 31st: 

(i) The number of free and reduced 
price applications subject to a second 
review; 

(ii) The number of reviewed applica-
tions for which the eligibility deter-
mination was changed; 

(iii) The percentage of reviewed ap-
plications for which the eligibility de-
termination was changed; and 

(iv) A summary of the types of 
changes that were made. 

[79 FR 7054, Feb. 6, 2014] 

§ 245.12 Action by State agencies and 
FNSROs. 

(a) Each State agency, or FNSRO 
where applicable, shall, for schools 
under its jurisdiction: 

(1) As necessary, each State agency 
or FNSRO, as applicable, shall issue a 
prototype free and reduced price policy 
statement and any other instructions 
to ensure that each local educational 
agency as defined in § 245.2 is fully in-
formed of the provisions of this part. If 
the State elects to establish for all 
schools a maximum price for reduced 
price lunches that is less than 40 cents, 
the State shall establish such price in 
its prototype policy. Such State shall 
then receive the adjusted national av-
erage factor provided for in § 210.4(b); 

(2) Prescribe and publicly announce 
by July 1 of each fiscal year, in accord-
ance with § 245.3(a), family-size income 
standards. Any standards prescribed by 
FNSRO with respect to nonprofit pri-
vate schools shall be developed by 
FNSRO after consultation with the 
State agency. 

(a–1) When a revision of the family- 
size income standards of the State 
agency, or FNSRO where applicable, is 
necessitated because of a change in the 
Secretary’s income poverty guidelines 
or because of other program changes, 
the State agency shall publicly an-
nounce its revised family-size income 
standards no later than 30 days after 
the Secretary has announced such 
change. 

(b) State agencies, and FNSRO where 
applicable, shall review the policy 
statements submitted by school-food 
authorities for compliance with the 
provisions of this part and inform the 
school-food authorities of any nec-
essary changes or amendments re-
quired in any policy statement to bring 
such statement into compliance. They 
shall notify school-food authorities in 
writing of approval of their policy 
statements and shall direct them to 
distribute promptly the public an-
nouncements required under the provi-
sions of § 245.5. 

(c) Each State agency, or FNSRO 
where applicable, shall instruct local 
educational agencies under their juris-
diction that they may not alter or 
amend the eligibility criteria set forth 
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in an approved policy statement with-
out advance approval of the State 
agency, or FNSRO where applicable. 

(d) Not later than 10 days after the 
State agency, or FNSRO where applica-
ble, announces its family-size income 
standards, it shall notify local edu-
cational agencies in writing of any 
amendment to their free and reduced 
price policy statements necessary to 
bring the family-sized income criteria 
into conformance with the State agen-
cy’s or FNSRO’s family-size income 
standards. 

(e) Except as provided in § 245.10, the 
State agency, or FNSRO where applica-
ble, shall neither disburse any funds, 
nor authorize the distribution of com-
modities donated by the Department to 
any school unless the local educational 
agency has an approved free and re-
duced price policy statement on file 
with the State Agency, or FNSRO 
where applicable. 

(f) Each State agency, or FNSRO 
where applicable, shall, in the course of 
its supervisory assistance, review and 
evaluate the performance of local edu-
cational agencies and of schools in ful-
filling the requirements of this part, 
and shall advise local educational 
agencies of any deficiencies found and 
any corrective action required to be 
taken. 

(g) The State agency must notify 
FNS whether the TANF Program in 
their State is comparable to or more 
restrictive than the State’s Aid to 
Families with Dependent Children Pro-
gram that was in effect on June 1, 1995. 
Automatic eligibility and direct cer-
tification for TANF households is al-
lowed only in States in which FNS has 
been assured that the TANF standards 
are comparable to or more restrictive 
than the program it replaced. State 
agencies must inform FNS when there 
is a change in the State’s TANF Pro-
gram that would no longer make 
households participating in TANF 
automatically eligible for free school 
meals. 

(h) The State agency shall take ac-
tion to ensure the proper implementa-
tion of Provisions 1, 2, and 3. Such ac-
tion shall include: 

(1) Notification. Notifying school food 
authorities of schools implementing 
Provision 2 and/or 3 that each Provi-

sion 2 or Provision 3 school must re-
turn to standard eligibility determina-
tion and meal counting procedures or 
apply for an extension under Provision 
2 or 3. Such notification must be in 
writing, and be sent no later than Feb-
ruary 15, or other date established by 
the State agency, of the fourth year of 
a school’s current cycle; 

(2) Return to standard procedures. Re-
turning the school to standard eligi-
bility determination and meal count-
ing procedures and fiscal action as re-
quired under § 210.19(c) of this chapter 
if the State agency determines that 
records were not maintained; and 

(3) Technical assistance. Providing 
technical assistance, adjustments to 
the level of financial assistance for the 
current school year, and returning the 
school to standard eligibility deter-
mination and meal counting proce-
dures, as appropriate, if a State agency 
determines at any time that: 

(i) The school or school food author-
ity has not correctly implemented Pro-
vision 1, Provision 2 or Provision 3; 

(ii) Meal quality has declined because 
of the implementation of the provision; 

(iii) Participation in the program has 
declined over time; 

(iv) Eligibility determinations or the 
verification procedures were incor-
rectly conducted; or 

(v) Meal counts were incorrectly 
taken or incorrectly applied. 

(4) State agency recordkeeping. State 
agencies shall retain the following in-
formation annually for the month of 
October and, upon request, submit to 
FNS: 

(i) The number of schools using Pro-
vision 1, Provision 2 and Provision 3 for 
NSLP; 

(ii) The number of schools using Pro-
vision 2 and Provision 3 for SBP only; 

(iii) The number of extensions grant-
ed to schools using Provision 2 and 
Provision 3 during the previous school 
year; 

(iv) The number of extensions grant-
ed during the previous year on the 
basis of SNAP/FDPIR data; 

(v) The number of extensions granted 
during the previous year on the basis of 
Temporary Assistance for Needy Fami-
lies (TANF) data; 

(vi) The number of extensions grant-
ed during the previous year on the 
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basis of local data collected by a city 
or county zoning and/or economic plan-
ning office; 

(vii) The number of extensions grant-
ed during the previous year on the 
basis of applications collected from en-
rolled students; 

(viii) The number of extensions 
granted during the previous year on 
the basis of statistically valid surveys 
of enrolled students; and 

(ix) The number of extensions grant-
ed during the previous year on the 
basis of alternate data as approved by 
the State agency’s respective FNS Re-
gional Office. 

(5) State agency approval. Prior to ap-
proval for participation under Provi-
sion 2 or Provision 3, State agencies 
shall ensure school and/or school food 
authority program compliance as re-
quired under §§ 210.19(a)(4) and 220.13(k) 
of this chapter. 

(i) No later than February 1, 2013, and 
by February 1st each year thereafter, 
each State agency must collect annual 
verification data from each local edu-
cational agency as described in 
§ 245.6a(h) and in accordance with 
guidelines provided by FNS. Each 
State agency must analyze these data, 
determine if there are potential prob-
lems, and formulate corrective actions 
and technical assistance activities that 
will support the objective of certifying 
only those children eligible for free or 
reduced price meals. No later than 
March 15, 2013, and by March 15th each 
year thereafter, each State agency 
must report to FNS, in a consolidated 
electronic file by local educational 
agency, the verification information 
that has been reported to it as required 
under § 245.6a(h), as well as any amelio-
rative actions the State agency has 
taken or intends to take in local edu-
cational agencies with high levels of 
applications changed due to 
verification. State agencies are encour-
aged to collect and report any or all 
verification data elements before the 
required dates. 

(Secs. 801, 803, 812; Pub. L. 97–35, 95 Stat. 521– 
535 (42 U.S.C. 1753, 1758, 1759(a), 1773, 1778)) 

[35 FR 14065, Sept. 4, 1970. Redesignated at 79 
FR 7054, Feb. 6, 2014] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 245.12, see the List of CFR 
Sections Affected, which appears in the 

Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 245.13 State agencies and direct cer-
tification requirements. 

(a) Direct certification requirements. 
State agencies are required to meet the 
direct certification performance bench-
marks set forth in paragraph (b) of this 
section for directly certifying children 
who are members of households receiv-
ing assistance under SNAP. A State 
agency that fails to meet the bench-
mark must develop and submit to FNS 
a continuous improvement plan (CIP) 
to fully meet the requirements of this 
paragraph and to improve direct cer-
tification for the following school year 
in accordance with the provisions in 
paragraphs (e), (f), and (g) of this sec-
tion. 

(b) Direct certification performance 
benchmarks. State agencies must meet 
performance benchmarks for directly 
certifying for free school meals chil-
dren who are members of households 
receiving assistance under SNAP. The 
performance benchmarks are as fol-
lows: 

(1) 80% for the school year beginning 
July 1, 2011; 

(2) 90% for the school year beginning 
July 1, 2012; and 

(3) 95% for the school year beginning 
July 1, 2013, and for each school year 
thereafter. 

(c) Data elements required for direct 
certification rate calculation. Each State 
agency must provide FNS with specific 
data elements each year, as follows: 

(1) Data Element #1—The number of 
children who are members of house-
holds receiving assistance under SNAP 
that are directly certified for free 
school meals as of the last operating 
day in October, collected and reported 
in the same manner and timeframes as 
specified in § 245.11(i). 

(2) Data Element #2—The 
unduplicated count of children ages 5 
to 17 years old who are members of 
households receiving assistance under 
SNAP at any time during the period 
July 1 through September 30. This data 
element must be provided by the SNAP 
State agency, as required under 7 CFR 
272.8(a)(5), and reported to FNS and to 
the State agency administering the 
NSLP in the State by December 1st 
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each year, in accordance with guide-
lines provided by FNS. 

(3) Data Element #3—The count of the 
number of children who are members of 
households receiving assistance under 
SNAP who attend a school operating 
under the provisions of 7 CFR 245.9 in a 
year other than the base year or that is 
exercising the community eligibility 
provision (CEP). The proxy for this 
data element must be established each 
school year through the State’s data 
matching efforts between SNAP 
records and student enrollment records 
for these special provision schools that 
are operating in a non-base year or 
that are exercising the CEP. Such 
matching efforts must occur in or close 
to October each year, but no later than 
the last operating day in October. How-
ever, States that have special provision 
schools exercising the CEP may alter-
natively choose to include, for these 
schools, the count from the SNAP 
match conducted as of April 1 of the 
same calendar year, whether or not it 
was used in the CEP claiming percent-
ages. State agencies must report this 
aggregated data element to FNS by De-
cember 1 each year, in accordance with 
guidelines provided by FNS. 

(d) State notification. For each school 
year, FNS will notify State agencies 
that fail to meet the direct certifi-
cation performance benchmark. 

(e) Continuous improvement plan re-
quired. A State agency having a direct 
certification rate with SNAP that is 
less than the direct certification per-
formance benchmarks set forth in 
paragraph (b) of this section must sub-
mit to FNS for approval, within 90 days 
of notification, a CIP in accordance 
with paragraph (f) of this section. 

(f) Continuous improvement plan re-
quired components. CIPs must include, 
at a minimum: 

(1) The specific measures that the 
State will use to identify more chil-
dren who are eligible for direct certifi-
cation, including improvements or 
modifications to technology, informa-
tion systems, or databases; 

(2) A multiyear timeline for the 
State to implement these measures; 

(3) Goals for the State to improve di-
rect certification results for the fol-
lowing school year; and 

(4) Information about the State’s 
progress toward implementing other 
direct certification requirements, as 
provided in FNS guidance. 

(g) Continuous improvement plan imple-
mentation. A State must maintain its 
CIP and implement it according to the 
timeframes in the approved plan. 

[78 FR 12230, Feb. 22, 2013. Redesignated at 79 
FR 7054, Feb. 6, 2014; 81 FR 50210, July 29, 
2016] 

§ 245.14 Fraud penalties. 
(a) Whoever embezzles, willfully 

misapplies, steals, or obtains by fraud 
any funds, assets, or property provided 
under this part, whether received di-
rectly or indirectly from the Depart-
ment, shall— 

(1) If such funds, assets, or property 
are of a value of $100 or more, be fined 
not more than $25,000 or imprisoned not 
more than five years of both; or 

(2) If such funds, assets, or property 
are of a value of less than $100, be fined 
not more than $1,000 or imprisoned not 
more than one year or both. 

(b) Whoever receives, conceals, or re-
tains to his use or gain funds, assets, or 
property provided under this part, 
whether received directly or indirectly 
from the Department, knowing such 
funds, assets, or property have been 
embezzled, willfully misapplied, stolen, 
or obtained by fraud, shall be subject 
to the same penalties provided in para-
graph (a) of this section. 

(Sec. 10(a), Pub. L. 95–627, 92 Stat. 3623 (42 
U.S.C. 1760); sec. 14, Pub. L. 95–627, 92 Stat. 
3625–3626) 

[Amdt. 14, 44 FR 37901, June 29, 1979, as 
amended at 64 FR 50744, Sept. 20, 1999. Redes-
ignated at 78 FR 12230, Feb. 22, 2013, and fur-
ther redesignated at 79 FR 7054, Feb. 6, 2014] 

§ 245.15 Information collection/record-
keeping—OMB assigned control 
numbers. 

7 CFR section where requirements are de-
scribed 

Current 
OMB control 

number 

245.3 (a), (b) ...................................................... 0584–0026 
245.4 .................................................................. 0584–0026 
245.5 (a), (b) ...................................................... 0584–0026 
245.6 (a), (b), (c), (e) ......................................... 0584–0026 
245.7(a) .............................................................. 0584–0026 
245.9 (a), (b), (c) ............................................... 0584–0026 
245.10 (a), (d), (e) ............................................. 0584–0026 
245.11 (a), (a–1), (b), (c), (d), (f) ....................... 0584–0026 
245.13(a)–(c) ..................................................... 0584–0026 
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[72 FR 68985, Dec. 6, 2007, as amended at 73 
FR 11312, Mar. 3, 2008. Redesignated at 78 FR 
12230, Feb. 22, 2013, and further redesignated 
at 79 FR 7054, Feb. 6, 2014] 

PART 246—SPECIAL SUPPLEMENTAL 
NUTRITION PROGRAM FOR 
WOMEN, INFANTS AND CHIL-
DREN 

Subpart A—General 

Sec. 
246.1 General purpose and scope. 
246.2 Definitions. 
246.3 Administration. 

Subpart B—State and Local Agency 
Eligibility 

246.4 State plan. 
246.5 Selection of local agencies. 
246.6 Agreements with local agencies. 

Subpart C—Participant Eligibility 

246.7 Certification of participants. 
246.8 Nondiscrimination. 
246.9 Fair hearing procedures for partici-

pants. 

Subpart D—Participant Benefits 

246.10 Supplemental foods. 
246.11 Nutrition education. 

Subpart E—State Agency Provisions 

246.12 Food delivery methods. 
246.13 Financial management system. 
246.14 Program costs. 
246.15 Program income other than grants. 
246.16 Distribution of funds. 
246.16a Infant formula and authorized foods 

cost containment. 
246.17 Closeout procedures. 
246.18 Administrative appeal of State agen-

cy actions. 

Subpart F—Monitoring and Review 

246.19 Management evaluation and moni-
toring reviews. 

246.20 Audits. 
246.21 Investigations. 

Subpart G—Miscellaneous Provisions 

246.22 Administrative appeal of FNS deci-
sions. 

246.23 Claims and penalties. 
246.24 Procurement and property manage-

ment. 
246.25 Records and reports. 
246.26 Other provisions. 
246.27 Program information. 
246.28 OMB control numbers. 

AUTHORITY: 42 U.S.C. 1786. 

SOURCE: 50 FR 6121, Feb. 13, 1985, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 246 appear at 76 FR 35097, June 16, 2011. 

Subpart A—General 

§ 246.1 General purpose and scope. 
This part announces regulations 

under which the Secretary of Agri-
culture shall carry out the Special 
Supplemental Nutrition Program for 
Women, Infants and Children (WIC Pro-
gram). Section 17 of the Child Nutri-
tion Act of 1966, as amended, states in 
part that the Congress finds that sub-
stantial numbers of pregnant, 
postpartum and breastfeeding women, 
infants and young children from fami-
lies with inadequate income are at spe-
cial risk with respect to their physical 
and mental health by reason of inad-
equate nutrition or health care, or 
both. The purpose of the Program is to 
provide supplemental foods and nutri-
tion education, including breastfeeding 
promotion and support, through pay-
ment of cash grants to State agencies 
which administer the Program through 
local agencies at no cost to eligible 
persons. The Program shall serve as an 
adjunct to good health care during 
critical times of growth and develop-
ment, in order to prevent the occur-
rence of health problems, including 
drug and other harmful substance 
abuse, and to improve the health sta-
tus of these persons. The program shall 
be supplementary to SNAP; any pro-
gram under which foods are distributed 
to needy families in lieu of SNAP bene-
fits; and receipt of food or meals from 
soup kitchens, or shelters, or other 
forms of emergency food assistance. 

[50 FR 6121, Feb. 13, 1985, as amended at 54 
FR 51294, Dec. 14, 1989; 58 FR 11506, Feb. 26, 
1993; 76 FR 59888, Sept. 28, 2011] 

§ 246.2 Definitions. 
For the purpose of this part and all 

contracts, guidelines, instructions, 
forms and other documents related 
hereto, the term: 

2 CFR part 200, means the Uniform 
Administrative Requirements, Cost 
Principles, and Audit Requirements for 
Federal Awards published by OMB. The 
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