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OIG with full opportunity to conduct
audits (including visits to schools) of
all operations of the State agency
under such programs. Each State agen-
cy shall make available its records, in-
cluding records of the receipt and ex-
penditure of funds under such pro-
grams, upon a reasonable request by
FNS or OIG. OIG shall also have the
right to make audits of the records and
operations of any school.

(¢) In conducting management eval-
uations, reviews, or audits in a fiscal
year, the State agency, FNS, or OIG
may disregard an overpayment if the
overpayment does not exceed $600. A
State agency may establish, through
State law, regulation or procedure, an
alternate disregard threshold that does
not exceed $600. This disregard may be
made once per each management eval-
uation, review, or audit per Program
within a fiscal year. However, no over-
payment is to be disregarded where
there is substantial evidence of viola-
tions of criminal law or civil fraud
statutes.

(Secs. 805 and 819, Pub. L. 97-35, 95 Stat. 521-
535 (42 U.S.C. 1773); sec. 812, Pub. L. 97-35, 95
Stat. 521-535 (42 U.S.C. 1759a))

[40 FR 30925, July 24, 1975. Redesignated and
amended by Amdt. 25, 41 FR 34757, 34760, Aug.
17, 1976; 43 FR 59825, Dec. 22, 1978; Amdt. 41,
47 FR 14135, Apr. 2, 1982; Amdt. 43, 47 FR
18564, Apr. 30, 1982; Amdt. 56, 54 FR 2990, Jan.
23, 1989; 57 FR 38587, Aug. 26, 1992; 59 FR 1894,
Jan. 13, 1994; 64 FR 50742, Sept. 20, 1999; 71 FR
30563, May 30, 2006; 71 FR 39517, July 13, 2006;
81 FR 66491, Sept. 28, 2016]

§220.16 Procurement standards.

(a) General. State agencies and school
food authorities shall comply with the
requirements of this part 2 CFR part
200, subpart D and USDA implementing
regulations 2 CFR part 400 and part 415,
as applicable, which implement the ap-
plicable Office of Management and
Budget Circulars, concerning the pro-
curement of all goods and services with
nonprofit school food service account
funds.

(b) Contractual responsibilities. The
standards contained in 2 CFR part 200,
subpart D and USDA implementing
regulations 2 CFR part 400 and part 415,
as applicable, do not relieve the State
agency or School Food Authority of
any contractual responsibilities under
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its contract. The State agency or
School Food Authority is the respon-
sible authority, without recourse to
FNS, regarding the settlement and sat-
isfaction of all contractual and admin-
istrative issues arising out of procure-
ments entered into in connection with
the Program. This includes but is not
limited to: Source evaluation, protests,
disputes, claims, or other matters of a
contractual nature. Matters con-
cerning violation of law are to be re-
ferred to the local, State or Federal au-
thority that has proper jurisdiction.

(c) Procedures. The State agency may
elect to follow either the State laws,
policies and procedures as authorized
by 2 CFR 200.317, or the procurement
standards for other governmental
grantees and all governmental sub-
grantees in accordance with 2 CFR
200.318 through 2 CFR 200.326. Regard-
less of the option selected, States must
ensure that all contracts include any
clauses required by Federal statutes
and executive orders and that the re-
quirements of 2 CFR 200.326 are fol-
lowed. The school food authority may
use its own procurement procedures
which reflect applicable State and
local laws and regulations, provided
that procurements made with non-
profit school food service account funds
adhere to the standards set forth in
this part 2 CFR 200.326 and Appendix II,
Contract Provisions for Non-Federal
Entity Contracts Under Federal Award
as applicable. School food authority
procedures must include a written code
of standards of conduct meeting the
minimum standards of 2 CFR 200.318, as
applicable.

(1) Pre-issuance review requirement.
The State agency may impose a pre-
issuance review requirement on a
school food authority’s proposed pro-
curement. The school food authority
must make available, upon request of
the State agency, its procurement doc-
uments, including but not limited to
solicitation documents, specifications,
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities
shall comply with State agency re-
quests for changes to procurement pro-
cedures and solicitation and contract
documents to ensure that, to the State
agency’s satisfaction, such procedures
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and documents reflect applicable pro-
curement and contract requirements
and the requirements of this part.

(2) Prototype solicitation documents and
contracts. The school food authority
must obtain the State agency’s prior
written approval for any change made
to prototype solicitation or contract
documents before issuing the revised
solicitation documents or execution of
the revised contract.

(3) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a procurement fail-
ing to meet the requirements of this
part.

(d) Buy American—(1) Definition of do-
mestic commodity or product. In this
paragraph (d), the term ‘‘domestic
commodity or product’ means—

(i) An agricultural commodity that is
produced in the United States; and

(i1) A food product that is processed
in the TUnited States substantially
using agricultural commodities that
are produced in the United States.

(2) Requirement—((i) In general. Sub-
ject to paragraph (d)(2)(ii) of this sec-
tion, the Department shall require that
a school food authority purchase, to
the maximum extent practicable, do-
mestic commodities or products.

(ii) Limitations. Paragraph (d)(2)(i) of
this section shall apply only to—

(A) A school food authority located
in the contiguous United States; and

(B) A purchase of domestic com-
modity or product for the school break-
fast program under this part.

(3) Applicability to Hawaii. Paragraph
(d)(2)(1) of this section shall apply to a
school food authority in Hawaii with
respect to domestic commodities or
products that are produced in Hawaii
in sufficient quantities to meet the
needs of meals provided under the
school breakfast program under this
part.

(e) Cost reimbursable contracts—(1) Re-
quired provisions. The school food au-
thority must include the following pro-
visions in all cost reimbursable con-
tracts, including contracts with cost
reimbursable provisions, and in solici-
tation documents prepared to obtain
offers for such contracts:

(i) Allowable costs will be paid from
the nonprofit school food service ac-
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count to the contractor net of all dis-
counts, rebates and other applicable
credits accruing to or received by the
contractor or any assignee under the
contract, to the extent those credits
are allocable to the allowable portion
of the costs billed to the school food
authority;

(ii)(A) The contractor must sepa-
rately identify for each cost submitted
for payment to the school food author-
ity the amount of that cost that is al-
lowable (can be paid from the nonprofit
school food service account) and the
amount that is unallowable (cannot be
paid from the nonprofit school food
service account), or;

(B) The contractor must exclude all
unallowable costs from its billing docu-
ments and certify that only allowable
costs are submitted for payment and
records have been established that
maintain the visibility of unallowable
costs, including directly associated
costs in a manner suitable for contract
cost determination and verification;

(iii) The contractor’s determination
of its allowable costs must be made in
compliance with the applicable Depart-
mental and Program regulations and
Office of Management and Budget cost
circulars;

(iv) The contractor must identify the
amount of each discount, rebate and
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and identify the
amount as a discount, rebate, or in the
case of other applicable credits, the na-
ture of the credit. If approved by the
State agency, the school food author-
ity may permit the contractor to re-
port this information on a less frequent
basis than monthly, but no less fre-
quently than annually;

(v) The contractor must identify the
method by which it will report dis-
counts, rebates and other applicable
credits allocable to the contract that
are not reported prior to conclusion of
the contract; and

(vi) The contractor must maintain
documentation of costs and discounts,
rebates, and other applicable credits,
and must furnish such documentation
upon request to the school food author-
ity, the State agency, or the Depart-
ment.
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(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a cost reimbursable
contract that fails to include the re-
quirements of this section, nor may
any expenditure be made from the non-
profit school food service account that
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs.

(f) Geographic preference. (1) School
food authorities participating in the
Program, as well as State agencies
making purchases on behalf of such
school food authorities, may apply a
geographic preference when procuring
unprocessed locally grown or locally
raised agricultural products. When uti-
lizing the geographic preference to pro-
cure such products, the school food au-
thority making the purchase or the
State agency making purchases on be-
half of such school food authorities
have the discretion to determine the
local area to which the geographic
preference option will be applied;

(2) For the purpose of applying the
optional geographic preference in para-
graph (f)(1) of this section, ‘‘unproc-
essed locally grown or locally raised
agricultural products’” means only
those agricultural products that retain
their inherent character. The effects of
the following food handling and preser-
vation techniques shall not be consid-
ered as changing an agricultural prod-
uct into a product of a different kind or
character: Cooling; refrigerating; freez-
ing; size adjustment made by peeling,
slicing, dicing, cutting, chopping,
shucking, and grinding; forming
ground products into patties without
any additives or fillers; drying/dehy-
dration; washing; packaging (such as
placing eggs in cartons), vacuum pack-
ing and bagging (such as placing vege-
tables in bags or combining two or
more types of vegetables or fruits in a
single package); addition of ascorbic
acid or other preservatives to prevent
oxidation of produce; butchering live-
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stock and poultry; cleaning fish; and
the pasteurization of milk.

(Pub. L. 79-396, 60 Stat. 231 (42 U.S.C. 1751);
Pub. L. 89-642, 80 Stat. 885-890 (42 U.S.C.
1773); Pub. L. 91-248, 84 Stat. 207 (42 U.S.C.
1759))

[Amdt. 45, 48 FR 19355, Apr. 29, 1983, as
amended at 64 FR 50743, Sept. 20, 1999; 71 FR
39517, July 13, 2006; 72 FR 61494, Oct. 31, 2007;
76 FR 22607, Apr. 22, 2011; 81 FR 66491, Sept.
28, 2016]
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(a) In carrying out the provisions of
this part, the Department shall not im-
pose any requirements with respect to
teaching personnel, curriculum, in-
structions, methods of instruction, and
materials of instruction in any school
as a condition for participation in the
Program.

(b) The value of assistance to chil-
dren under the Act shall not be consid-
ered to be income or resources for any
purposes under any Federal or State
laws, including, but not limited to,
laws relating to taxation, welfare, and
public assistance programs. Expendi-
ture of funds from State and local
sources for the maintenance of food
programs for children shall not be di-
minished as a result of funds received
under the Act.

[32 FR 37, Jan. 5, 1967. Redesignated by
Amdt. 2, 33 FR 14513, Sept. 27, 1968. Redesig-
nated and amended by Amdt. 25, 41 FR 34757,
34760, Aug. 17, 1976; 64 FR 50743, Sept. 20, 1999]

Prohibitions.

§220.18 Withholding payments.

In accordance with 2 CFR 200.338
through 342, the State agency shall
withhold Program payments, in whole
or in part, to any school food authority
which has failed to comply with the
provisions of this part. Program pay-
ments shall be withheld until the
school food authority takes corrective
action satisfactory to the State agen-
cy, or gives evidence that such correc-
tive actions will be taken, or until the
State agency terminates the grant in
accordance with §220.19. Subsequent to
the State agency’s acceptance of the
corrective actions, payments will be
released for any breakfasts served in
accordance with the provisions of this
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