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determine that the corrective action 
resolved the problems. Each on-site re-
view shall ensure that the school’s 
claim is based on the counting system 
and that the counting system, as im-
plemented, yields the actual number of 
reimbursable free, reduced price and 
paid breakfasts, respectively, served 
for each day of operation. 

(2) School food authority claims review 
process. Prior to the submission of a 
monthly Claim for Reimbursement, 
each school food authority shall review 
the breakfast count data for each 
school under its jurisdiction to ensure 
the accuracy of the monthly Claim for 
Reimbursement. The objective of this 
review is to ensure that monthly 
claims include only the number of free, 
reduced price and paid breakfasts 
served on any day of operation to chil-
dren currently eligible for such break-
fasts. 

(e) Notwithstanding any other provi-
sion of this section, the State agency, 
or FNSRO where applicable, may ad-
vance funds available for the School 
Breakfast Program to a School Food 
Authority in an amount equal to the 
reimbursement estimated for the total 
number of breakfasts, including free 
and reduced price breakfasts, to be 
served to children for 1 month. The 
State agency, or FNSRO where applica-
ble, shall require School Food Authori-
ties who receive advances of funds 
under the provisions of this paragraph 
to make timely submissions of claims 
for reimbursement on a monthly basis 
and shall suspend advances of funds in 
the absence of such timely submis-
sions. Following the receipt of claims 
the State agency, or FNSRO where ap-
plicable, shall make such adjustments 
as are necessary in such advances of 
funds to insure that the total amount 
of reimbursement received by a School 
Food Authority for the fiscal year will 
not exceed an amount equal to the 
number of breakfasts, including free 
and reduced price breakfast, served to 
children times the respective rates of 
reimbursement assigned by the State 

agency, or FNSRO where applicable, in 
accordance with § 220.9. 

(Title 1, Chapter I, Pub. L. 96–38, 93 Stat. 98 
(42 U.S.C. 1776a); secs. 807 and 808, Pub. L. 97– 
35, 95 Stat. 521–535, 42 U.S.C. 1772, 1784, 1760; 
sec. 819, Pub. L. 97–35, 95 Stat. 533 (42 U.S.C. 
1759a, 1773, 1757); Pub. L. 97–370, 96 Stat. 1806) 

[32 FR 35, Jan. 5, 1967, as amended by Amdt. 
9, 37 FR 9613, May 13, 1972; 40 FR 30924, July 
24, 1975; 45 FR 82622, Dec. 16, 1980; 47 FR 31376, 
July 20, 1982; 48 FR 40196, Sept. 6, 1983; Amdt. 
49, 49 FR 18987, May 4, 1984; 64 FR 50742, Sept. 
20, 1999; 81 FR 50193, July 29, 2016] 

§ 220.12 Competitive food services. 
School food authorities must comply 

with the competitive food service and 
standards requirements specified in 
§ 210.11 of this chapter. 

[78 FR 39093, June 28, 2013] 

§ 220.13 Special responsibilities of 
State agencies. 

(a) [Reserved] 
(a–1) Each State agency, or FNSRO 

where applicable, shall require each 
School Food Authority of a school par-
ticipating in the School Breakfast Pro-
gram to develop and file for approval a 
free and reduced price policy statement 
in accordance with paragraph (a) of 
§ 220.7. 

(b) Records and reports. (1) Each State 
agency shall maintain Program records 
as necessary to support the reimburse-
ment payments made to School Food 
Authorities under § 220.9 and the re-
ports submitted to FNS under 
§ 220.13(b)(2). The records may be kept 
in their original form or on microfilm, 
and shall be retained for a period of 
three years after the date of submis-
sion of the final Financial Status Re-
port for the fiscal year, except that if 
audit findings have not been resolved, 
the records shall be retained beyond 
the three-year period as long as re-
quired for the resolution of the issues 
raised by the audit. 

(2) Each State agency shall submit to 
FNS a final Report of School Program 
Operations (FNS–10) for each month 
which shall be limited to claims sub-
mitted in accordance with § 220.11(b) 
and which shall be postmarked and/or 
submitted no later than 90 days fol-
lowing the last day of the month cov-
ered by the report. States shall not re-
ceive Program funds for any month for 

VerDate Sep<11>2014 12:31 Mar 29, 2023 Jkt 259015 PO 00000 Frm 00126 Fmt 8010 Sfmt 8010 Q:\07\7V4.TXT PC31aw
or

le
y 

on
 L

A
P

50
LW

1R
2 

w
ith

 $
$_

JO
B



117 

Food and Nutrition Service, USDA § 220.13 

which the final report is not submitted 
within this time limit unless FNS 
grants an exception. Upward adjust-
ments to a State agency’s report shall 
not be made after 90 days from the 
month covered by the report unless au-
thorized by FNS. Downward adjust-
ments shall always be made, without 
FNS authorization, regardless of when 
it is determined that such adjustments 
are necessary. Adjustments shall be re-
ported to FNS in accordance with pro-
cedures established by FNS. Each 
State agency shall also submit to FNS 
a quarterly Financial Status Report 
(FNS–777) on the use of Program funds. 
Such reports shall be postmarked and/ 
or submitted no later than 30 days 
after the end of each fiscal year quar-
ter. Obligations shall be reported only 
for the fiscal year in which they occur. 
A final Financial Status Report for 
each fiscal year shall be postmarked 
and/or submitted to FNS within 120 
days after the end of the fiscal year. 
FNS shall not be responsible for reim-
bursing unpaid Program obligations re-
ported later than 120 days after the 
close of the fiscal year in which they 
were incurred. 

(3) For each of school years 2005–2006 
through 2014–2015, each State agency 
shall monitor school food authority 
compliance with the food safety inspec-
tion requirement in § 220.7(a)(2) and 
submit an annual report to FNS docu-
menting school compliance based on 
data supplied by the school food au-
thorities. The report must be filed by 
November 15 following each of school 
years 2005–2006 through 2014–2015, begin-
ning November 15, 2006. The State 
agency shall keep the records supplied 
by the school food authorities showing 
the number of food safety inspections 
obtained by schools for the current and 
three most recent school years. 

(c) Each State agency shall promptly 
investigate complaints received or 
irregularities noted in connection with 
the operation of either program, and 
shall take appropriate action to cor-
rect any irregularities. State Agencies 
shall maintain on file evidence of such 
investigations and actions. FNS or OI 
shall make investigations at the re-
quest of the State Agency or where 
FNS or OI determines investigations 
are appropriate. 

(d) The State agency shall release to 
FNS any Federal funds made available 
to it under the Act which are unobli-
gated at the end of each fiscal year. 
Any such funds shall remain available 
to FNS for the purposes of the pro-
grams authorized by the Act until ex-
pended. Release of funds by the State 
Agency shall be made as soon as prac-
ticable, but in any event not later than 
30 days following demand by FNSRO 
and shall be reflected by related adjust-
ment in the State Agency’s Letter of 
Credit. 

(e) State agencies shall provide 
School Food Authorities with monthly 
information on foods available in plen-
tiful supply, based on information pro-
vided by the Department. 

(f) Each State agency shall provide 
program assistance as follows: 

(1) Each State agency or FNSRO 
where applicable shall provide consult-
ative, technical, and managerial per-
sonnel to administer programs, mon-
itor performance, and measure progress 
toward achieving program goals. 

(2) State agencies must conduct ad-
ministrative reviews of the school meal 
programs specified in § 210.18 of this 
chapter to ensure that schools partici-
pating in the designated programs 
comply with the provisions of this 
title. The reviews of selected schools 
must focus on compliance with the 
critical and general areas of review 
identified in § 210.18 for each program, 
as applicable, and must be conducted 
as specified in the FNS Administrative 
Review Manual for each program. 
School food authorities may appeal a 
denial of all or a part of the Claim for 
Reimbursement or withholding of pay-
ment arising from review activity con-
ducted by the State agency under 
§ 210.18 of this chapter or by FNS under 
§ 210.29(d)(2) of this chapter. Any such 
appeal shall be subject to the proce-
dures set forth under § 210.18(p) of this 
chapter or § 210.29(d)(3) of this chapter, 
as appropriate. 

(3) For the purposes of compliance 
with the meal requirements in §§ 220.8 
and 220.23, the State agency must fol-
low the provisions specified in 
§ 210.18(g) of this chapter, as applicable. 

(4) State agency assistance must in-
clude visits to participating schools se-
lected for administrative reviews under 
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§ 210.18 of this chapter to ensure com-
pliance with program regulations and 
with the Department’s nondiscrimina-
tion regulations (part 15 of this title), 
issued under title VI, of the Civil 
Rights Act of 1964. 

(5) Documentation of such assistance 
shall be maintained on file by the 
State agency, or FNSRO where applica-
ble. 

(g) State agencies shall adequately 
safeguard all assets and monitor re-
source management as required under 
§ 210.18 of this chapter, and in conform-
ance with the procedures specified in 
the FNS Administrative Review Manual, 
to assure that assets are used solely for 
authorized purposes. 

(h) [Reserved] 
(i) Each State agency, or FNS where 

applicable, shall establish a financial 
management system under which 
School Food Authorities shall account 
for all revenues and expenditures of 
their nonprofit school food service. The 
system shall prescribe the allowability 
of nonprofit school food service expend-
itures in accordance with this part and 
2 CFR part 200, subpart D and E, as ap-
plicable, and USDA implementing reg-
ulations 2 CFR part 400 and part 415, as 
applicable. The system shall permit de-
termination of school food service net 
cash resources, and shall include any 
criteria for approval of net cash re-
sources in excess of three months aver-
age expenditures. In addition, School 
Food Authorities shall be required to 
account separately for other food serv-
ices which are operated by the School 
Food Authority. 

(j) During audits, administrative re-
views, or by other means, State agen-
cies, or FNSROs where applicable, shall 
be responsible for monitoring the net 
cash resources of the nonprofit school 
food service of each School Food Au-
thority participating in the Program. 
In the event that such resources exceed 
three months average expenditures for 
the School Food Authority’s nonprofit 
school food service, or such amount as 
may be approved by the State agency 
or FNSRO where applicable, the State 
agency or FNSRO where applicable, 
may require the School Food Author-
ity to reduce children’s prices, improve 
food quality or take other actions de-
signed to improve the nonprofit school 

food service. In the absence of any such 
action, adjustments in the rates of re-
imbursement under the Program shall 
be made. 

(k) State agencies shall require com-
pliance by School Food Authorities 
with applicable provisions of this part. 

(l) Data collection related to school food 
authorities. (1) Each State agency must 
collect data related to school food au-
thorities that have an agreement with 
the State agency to participate in the 
program for each of Federal fiscal 
years 2006 through 2009, including those 
school food authorities that partici-
pated only for part of the fiscal year. 
Such data shall include: 

(i) The name of each school food au-
thority; 

(ii) The city in which each partici-
pating school food authority was 
headquartered and the name of the 
state; 

(iii) The amount of funds provided to 
the participating organization, i.e., the 
amount of federal funds reimbursed to 
each participating school food author-
ity; and 

(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
zation/secular, non-profit organization/ 
faith-based, and ‘‘other.’’ 

(2) On or before August 31, 2007, and 
each subsequent year through 2010, 
State agencies must report to FNS 
data as specified in paragraph (l)(1) of 
this section for the prior Federal fiscal 
year. State agencies must submit this 
data in a format designated by FNS. 

(m) Program evaluations. States, State 
agencies, and contractors must cooper-
ate in studies and evaluations con-
ducted by or on behalf of the Depart-
ment, related to programs authorized 
under the Richard B. Russell National 
School Lunch Act and the Child Nutri-
tion Act of 1966. 

(44 U.S.C. 3506; sec. 812, Pub. L. 97–35, 95 Stat. 
521–535 (42 U.S.C. 1759a); sec. 819, Pub. L. 97– 
35, 95 Stat. 533 (42 U.S.C. 1759a, 1773 and 1757); 
Pub. L. 79–396, 60 Stat. 231 (42 U.S.C. 1751); 
Pub. L. 89–642, 80 Stat 885–890 (42 U.S.C. 1773); 
Pub. L. 91–248, 84 Stat. 207 (42 U.S.C. 1759)) 

[32 FR 37, Jan. 5, 1967. Redesignated by 
Amdt. 2, 33 FR 14513, Sept. 27, 1968] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 220.13, see the List of CFR 
Sections Affected, which appears in the 
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Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 220.14 Claims against school food au-
thorities. 

(a) State agencies shall disallow any 
portion of a claim and recover any pay-
ment made to a School Food Authority 
that was not properly payable under 
this part. State agencies will use their 
own procedures to disallow claims and 
recover overpayments already made. 

(b) [Reserved] 
(c) The State agency may refer to 

CND through the FNSRO for deter-
mination any action it proposes to 
take under this section. 

(d) The State agency shall maintain 
all records pertaining to action taken 
under this section. Such records shall 
be retained for a period of 3 years after 
the end of the fiscal year to which they 
pertain. 

(e) If CND does not concur with the 
State agency’s action in paying a claim 
or a reclaim, or in failing to collect an 
overpayment, CND shall assert a claim 
against the State agency for the 
amount of such claim, reclaim, or over-
payment. In all such cases the State 
agency shall have full opportunity to 
submit to CND evidence or information 
concerning the action taken. If, in the 
determination of CND, the State agen-
cy’s action was unwarranted, the State 
agency shall promptly pay to FNS the 
amount of the claim, reclaim, or over-
payment. 

(f) The amounts recovered by the 
State agency from Schools may be uti-
lized, first, to make payments to 
School Food Authorities for the pur-
poses of the related program during the 
fiscal year for which the funds were 
initially available, and second to repay 
any State funds expended in the reim-
bursement of claims under the program 
and not otherwise repaid. Any amounts 
recovered which are not so utilized 
shall be returned to FNS in accordance 
with the requirements of this part. 

(g) With respect to School Food Au-
thorities of schools in which the pro-
gram is administered by FNSRO, when 
FNSRO disallows a claim or a portion 
of a claim, or makes a demand for re-
fund of an alleged overpayment, it 
shall notify the School Food Authority 
of the reasons for such disallowance or 

demand and the School Food Authority 
shall have full opportunity to submit 
evidence or to file reclaims for any 
amounts disallowed or demanded in the 
same manner as that afforded in this 
section to School Food Authorities of 
schools in which the program is admin-
istered by State agencies. 

(h) In the event that the State agen-
cy or FNSRO, where applicable, finds 
that a school food authority is failing 
to meet the requirements of § 220.8 of 
this part, the State agency or FNSRO 
need not disallow payment or collect 
an overpayment arising out of such 
failure, if the State agency or FNSRO 
takes such other action as, in its opin-
ion, will have a corrective effect. 

(i) The Secretary shall have the au-
thority to determine the amount of, to 
settle, and to adjust any claim arising 
under the Program, and to compromise 
or deny such claim or any part thereof. 
The Secretary shall also have the au-
thority to waive such claims if the Sec-
retary determines that to do so would 
serve the purposes of the Program. 
This provision shall not diminish the 
authority of the Attorney General of 
the United States under section 516 of 
Title 28, U.S. Code, to conduct litiga-
tion on behalf of the United States. 

(44 U.S.C. 3506; secs. 804, 816 and 817, Pub. L. 
97–35, 95 Stat. 521–535 (42 U.S.C. 1753, 1756, 
1759, 1771 and 1785)) 

[32 FR 37, Jan. 5, 1967. Redesignated by 
Amdt. 2, 33 FR 14513, Sept. 27, 1968, and 
amended by Amdt. 9, 37 FR 9614, May 13, 1972; 
40 FR 30925, July 24, 1975. Redesignated and 
amended by Amdt. 25, 41 FR 34757, 34760, Aug. 
17, 1976; 47 FR 746, Jan. 7, 1982; Amdt. 42, 47 
FR 14134, Apr. 2, 1982; 60 FR 31222, June 13, 
1995; 65 FR 26931, May 9, 2000; 81 FR 50194, 
July 29, 2016] 

§ 220.15 Management evaluations and 
audits. 

(a) Unless otherwise exempt, audits 
at the State and institution levels 
shall be conducted in accordance with 2 
CFR part 200, subpart F and Appendix 
XI, Compliance Supplement, and USDA 
implementing regulations 2 CFR part 
400 and part 415. 

(b) Each State agency shall provide 
FNS with full opportunity to conduct 
management evaluations (including 
visits to schools) of all operations of 
the State agency under the programs 
covered by this part and shall provide 
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