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§1.814

(1) A preliminary statement con-
taining a description of the history of
the proceedings, a brief explanation of
the material issues of fact, law and
proposed findings and conclusions
about such issues, including the rea-
sons or basis for such proposed find-
ings.

(2) A ruling upon proposed findings or
conclusions submitted by interested
persons.

(3) An appropriate proposed rule ef-
fectuating the Administrator’s rec-
ommendations.

(c) Exceptions to recommended decision.
(1) Immediately following the filing of
the recommended decision, the Admin-
istrator shall give notice thereof and
opportunity to file exceptions thereto
by publication in the FEDERAL REG-
ISTER.

(2) Within the period of time speci-
fied in such notice, any interested per-
son may file with the hearing clerk ex-
ceptions to the Administrator’s pro-
posed rule and a brief in support of
such exceptions.

(3) Such exceptions shall be in writ-
ing, shall refer, where practicable, to
the related pages of the transcript, and
may suggest appropriate changes in
the proposed rule.

(d) Omission of recommended decision.
The procedure provided in this section
may be omitted only if the Secretary
finds on the basis of the record that
due and timely execution of the Sec-
retary’s functions imperatively and un-
avoidably requires such omission.

§1.814 Submission to Secretary.

(a) Upon the expiration of the period
allowed for filing exceptions or upon
request of the Secretary, the hearing
clerk shall transmit to the Secretary
the record of the proceeding.

(b) Such record shall include:

(1) All motions and requests filed
with the hearing clerk and rulings
thereon.

(2) The certified transcript.

(3) Any proposed findings or conclu-
sions or written arguments or briefs
that may have been filed.

4) The Administrator’s rec-
ommended decision, if any.

(5) Filed exceptions.
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§1.815 Decision by the Secretary.

After due consideration of the record,
the Secretary shall render a decision.
Such decision shall become a part of
the record and shall include:

(a) A statement of findings and con-
clusions, including the reasons or basis
for such findings, upon all the material
issues of fact or law presented on the
record.

(b) A ruling upon proposed findings
and proposed conclusions not pre-
viously ruled upon in the record.

(c) A ruling upon exceptions filed by
interested persons.

(d) Either a denial of the proposal to
issue a rule, or, if the findings upon the
record so warrant, a rule, the provi-
sions of which shall be set forth and
such rule shall be complete.

§1.816 Filing, extension of time, effec-
tive date of filing, and computation
of time.

(a) Number of copies. Except as pro-
vided otherwise, all documents or pa-
pers required or authorized by the fore-
going provisions hereof to be filed with
the hearing clerk shall be filed in quad-
ruplicate. Any documents or papers so
required or authorized to be filed with
the hearing clerk shall be filed with
the Judge during the course of an oral
hearing.

(b) Extension of time. (1) The time for
filing of any document or paper re-
quired or authorized by the foregoing
provisions to be filed may be extended
by the Judge (before the record is so
certified by the Judge) or by the Ad-
ministrator (after the record is so cer-
tified by the Judge but before it is
transmitted to the Secretary), or by
the Secretary (after the record is
transmitted to the secretary) upon re-
quest filed, and if, in the judgment of
the Judge, Administrator, or the Sec-
retary, as the case may be, there is
good reason for the extension.

(2) All rulings made pursuant to this
paragraph shall be filed with the hear-
ing clerk.

(c) Effective date of filing. Any docu-
ment or paper required or authorized in
this subpart to be filed shall be deemed
to be filed at the time it is received by
the Hearing Clerk.

(d) Computation of time. (1) Each day,
including Saturdays, Sundays, and
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legal public holidays, shall be included
in computing the time allowed for fil-
ing any document or paper.

(2) That when the time for filing a
document or paper expires on a Satur-
day, Sunday, or legal public holiday,
the time allowed for filing the docu-
ment or paper shall be extended to in-
clude the following business day.

§1.817

(a) For the purposes of this section,
ex parte communication means any
oral or written communication not on
the public record with respect to which
reasonable prior notice to all inter-
ested parties is not given, but which
shall not include requests for status re-
ports (including requests on procedural
matters) on a proceeding.

(b) At no stage of the proceeding fol-
lowing the issuance of a notice of hear-
ing and prior to the issuance of the
Secretary’s decision thereon shall an
employee of the Department who is or
may reasonably be expected to be in-
volved in the decision process of the
proceeding discuss ex parte the merits
of the proceeding with any person hav-
ing an interest in the proceeding or
with any representative of such person.
This prohibition does not include com-
munications about:

(1) Procedural matters and status re-
ports.

(2) The merits of the proceeding if all
parties known to be interested in the
proceeding have been given notice and
an opportunity to participate. A
memorandum of any such discussion
shall be included in the record of the
proceeding.

(¢) No interested person outside the
Department shall make or knowingly
cause to be made to an employee of the
Department who is or may reasonably
be expected to be involved in the
decisional process of the proceeding, an
ex parte communication relevant to
the merits of the proceeding except as
provided in paragraph (a) of this sec-
tion.

(d) If an employee of the Department
who is or may reasonably be expected
to be involved in the decisional process
of the proceeding receives or makes or
knowingly causes to be made a commu-
nication prohibited by this section, the

Ex parte communications.

§1.819

Department shall place on the public
record of the proceeding:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa, stating the substance of all oral
responses thereto.

(e) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
this section, the Department may, to
the extent consistent with the interest
of justice and the policy of the under-
lying statute, require the party to
show cause why his claim or interest in
the proceeding should not be dismissed,
denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(f) This section does not constitute
authority to withhold information
from Congress.

§1.818 Additional documents to be

filed with hearing clerk.

In addition to the documents or pa-
pers required or authorized by the fore-
going provisions of this subpart to be
filed with the hearing clerk, the hear-
ing clerk shall receive for filing and
shall have custody of all papers, re-
ports, records, orders, and other docu-
ments which relate to the administra-
tion of any order and which the Sec-
retary is required to issue or to ap-
prove.

§1.819 Hearing before Secretary.

(a) The Secretary may act in the
place and stead of a Judge in any pro-
ceeding herein. When the Secretary so
acts, the hearing clerk shall transmit
the record to the Secretary at the expi-
ration of the period provided for the fil-
ing of proposed findings of fact, conclu-
sions, and orders, and the Secretary
shall then, after due consideration of
the record, issue the final decision in
the proceeding.

(b) The Secretary may issue a ten-
tative decision in which event the par-
ties shall be afforded an opportunity to
file exceptions before the issuance of
the final decision.
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