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(2) Change the time and place of
hearings, and adjourn the hearing from
time to time or from place to place;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine and cross-examine wit-
nesses and receive evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law; and

(7) Do all acts and take all measures
necessary for the maintenance of order
at the hearings and the efficient con-
duct of the proceeding.

(c) Who may act in absence of the
Judge. In case of the absence of the
Judge or that Judge’s inability to act,
the powers and duties to be performed
by the Judge under this subpart in con-
nection with a proceeding may, with-
out abatement of the proceeding unless
otherwise ordered by the Secretary, be
assigned to any other Judge.

(d) Disqualification of Judge. The
Judge may at any time withdraw as
Judge in a proceeding if such Judge
deems himself or herself to be disquali-
fied. Upon the filing by an interested
person in good faith of a timely and
sufficient affidavit of personal bias or
disqualification of a Judge, the Sec-
retary shall determine the matter as a
part of the record and decision in the
proceeding, after making such inves-
tigation or holding such hearings, or
both, as the Secretary may deem ap-
propriate in the circumstances.

§1.807 Direct testimony submitted as
written documents.

Any person desiring to participate as
a witness at the hearing shall submit
direct testimony as written documents
as prescribed by the following:

(a) Direct testimony by a witness, in-
cluding accompanying exhibits, must
be submitted as specified in the notice
of the hearing pursuant to §1.803. Ex-
hibits constituting part of such direct
testimony, referred to in the direct tes-
timony and made a part thereof must
be attached to the direct testimony.
Direct testimony submitted with ex-
hibits must state the issue(s) to which
the exhibit relates; if no such state-
ment is made, the Judge, at the hear-
ing, shall determine the relevance of
the exhibit to the issues published in
the FEDERAL REGISTER.
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(b) The direct testimony submitted
shall contain:

(1) A concise statement of the wit-
ness’ interest in the proceeding and his
or her position regarding the issues
presented. If the direct testimony is
presented by a witness who is not a
party, the witness shall state the wit-
ness’ relationship to the party on be-
half of whom the testimony is prof-
fered; and

(2) Facts that are relevant and mate-
rial.

(c) Copies of all direct testimony, in-
cluding accompanying exhibits, must
be submitted as prescribed by the no-
tice of hearing.

(d) Upon receipt, direct testimony
shall be assigned a number and
stamped with that number and the
docket number.

§1.808 Motions and requests.

(a) General. (1) Parties shall file all
motions and requests with the hearing
clerk except that those made during
the course of the hearing may be filed
with the Judge or may be stated orally
and made a part of the transcript.

(2) Except as provided in §1.816(b),
such motions and requests shall be ad-
dressed to, and ruled on by, the Judge
if made prior to certification of the
transcript pursuant to §1.811 or by the
Secretary if made thereafter.

(b) Certification to Secretary. The
Judge may, in his or her discretion,
submit or certify to the Secretary for
decision any motion, request, objec-
tion, or other question addressed to the
Judge.

§1.809 Conduct of the hearing.

(a) Time and place. The hearing shall
be held at the time and place estab-
lished in the notice of hearing. If the
Judge subsequently changes the time
or place, the Judge shall file a notice of
such changes with the hearing clerk,
and the Administrator shall give or
cause to be given notice in the FED-
ERAL REGISTER in the same manner as
provided in §1.803. If the change in time
or place of hearing is made less than
five days prior to the date previously
established for the hearing, the Judge,
either in addition to, or in lieu of,
causing the notice of the change to be
given, shall announce the change at
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the time and place previously estab-
lished for the hearing.

(b) Appearances—(1) Right to appear.
Any interested person shall be given an
opportunity to appear, as a witness,
with or without, authorized counsel or
representative, and to be heard with re-
spect to matters relevant and material
to the proceeding, provided that such
interested person complies with §§1.804,
1.807, and any alternative procedures
included in the hearing notice pursuant
to §1.803. In addition to compliance
with any witness instructions set forth
in the notice of hearing, any witness
who desires to be heard in person at
any hearing shall, before proceeding to
testify do so under oath or affirmation.

(2) Appearance with or through counsel
or representative. (i) A witness may ap-
pear with counsel or a representative if
the witness identifies the counsel or
representative in the notification sub-
mitted pursuant to §1.804.

(ii) The counsel or representative
shall, before proceeding with the wit-
ness testimony, state for the record the
authority to act as such counsel or rep-
resentative, and the names, addresses,
and occupations of such counsel or rep-
resentative.

(iii) The witness or his or her counsel
or representative shall give such other
information respecting the witness’ ap-
pearance as the Judge may request.

(3) Debarment of counsel or representa-
tive. (i) Whenever, while a proceeding is
pending before the Judge, such Judge
finds that a person, acting as counsel
or representative for any party or wit-
ness, is guilty of unethical or unpro-
fessional conduct, the Judge may order
that such person be precluded from fur-
ther acting as counsel or representa-
tive in such proceeding.

(ii) Except as provided in paragraph
(b)(3)(iii) of this section, an appeal to
the Secretary may be taken from any
such order, but the proceeding shall
not be delayed or suspended pending
disposition of the appeal.

(iii) In case the Judge has ordered
that a person be precluded from further
action as counsel or representative in
the proceeding, the Judge within a rea-
sonable time thereafter shall submit to
the Secretary a report of the facts and
circumstances surrounding such order
and shall recommend what action the
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Secretary should take respecting the
appearance of such person as counsel or
representative in other proceedings be-
fore the Secretary. Thereafter the Sec-
retary may, after notice and an oppor-
tunity for hearing, issue such order re-
specting the appearance of such person
as counsel or representative in pro-
ceedings before the Secretary as the
Secretary finds to be appropriate.

(4) Failure to appear. If any interested
person, who complied with §§1.804,
1.807, fails to appear at the hearing,
that person shall be deemed to have
waived the right to be heard in the pro-
ceeding and such failure to appear shall
result in the exclusion of that person’s
written testimony.

(c) Order of procedure. (1) The Judge
shall, at the opening of the hearing
prior to the taking of testimony, note
as part of the record the notice of hear-
ing as published in the FEDERAL REG-
ISTER.

(2) Evidence shall then be received
with respect to the matters specified in
the notice of the hearing in such order
as the Judge shall announce.

(d) Evidence—(1) General. The hearing
shall be publicly conducted, and the
testimony given at the hearing shall be
reported verbatim.

(i) BEvery witness shall, before pro-
ceeding to testify, be sworn or make an
affirmation.

(ii) When necessary, in order to pre-
vent undue prolongation of the hear-
ing, the Judge may:

(A) Limit the number of times any
witness may testify to the same matter
or the amount of corroborative or cu-
mulative evidence.

(B) Limit cross examination of a wit-
ness by time, scope, or as appropriate,
provided that the Judge announces the
time limit at the beginning of the hear-
ing, prior to the taking of testimony.

(iii) The Judge shall exclude from the
record evidence which is immaterial,
irrelevant, or unduly repetitious, or
which is not of the sort upon which re-
sponsible persons are accustomed to
rely.

(2) Objections. If a party objects to
the admission or rejection of any evi-
dence or to any other ruling of the
Judge during the hearing, such party
shall state briefly the grounds of such
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objection, whereupon an automatic ex-
ception will follow if the objection is
overruled by the Judge. The ruling of
the Judge on any objection shall be a
part of the transcript. Only objections
made before the Judge may subse-
quently be relied upon in the pro-
ceeding.

(3) Upon proper motion, the Judge
may accept direct testimony submitted
pursuant to §1.807 into evidence with-
out a witness reading the direct testi-
mony into evidence. Such direct testi-
mony shall become a part of the record
subject to exclusion of irrelevant and
immaterial parts thereof. A party shall
be deemed to have waived the right to
introduce pre-hearing written direct
testimony and documents if such party
fails to present a witness to introduce
those documents. The witness intro-
ducing direct testimony and documents
shall do so under oath or affirmation
and shall:

(i) State his or her name, address and
occupation.

(ii) State qualifications for intro-
ducing the direct testimony. If an ex-
pert, the witness shall briefly state the
scientific or technical training which
qualifies the witness as an expert.

(iii) Identify the direct testimony
and documents previously submitted
pursuant to §1.807 of this subpart.

(iv) Submit to direct and cross exam-
ination determined to be necessary and
appropriate by the Judge.

(4) Cross examination. For purposes of
this section, the Administrator’s or his
or her representative’s interest shall be
considered adverse to all parties. The
Judge may:

(i) Require the cross-examiner to out-
line the intended scope of the cross ex-
amination, which shall generally be
limited to the scope of the direct testi-
mony.

(ii) Prohibit parties from cross-exam-
ining witnesses unless the Judge has
determined that the cross-examiner
has an adverse interest on the facts at
issue to the party or witness.

(iii) Limit the number of times any
party or parties having a common in-
terest may cross-examine an adverse
witness on the same matter.

(5) Proof and authentication of official
records or documents. An official record
or document, when admissible for any
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purpose, shall be admissible as evi-
dence without the presence of the per-
son who made or prepared the same.
The Judge shall exercise discretion in
determining whether an official publi-
cation of such record or document shall
be necessary, or whether a copy would
be permissible. If permissible such a
copy shall be attested to by the person
having legal custody of it, and accom-
panied by a certificate that such per-
son has the custody.

(6) Exhibits. (i) All written state-
ments, documents, charts, tabulations,
or data offered into evidence at the
hearing shall, after identification by
the witness or his or her counsel or
representative and upon satisfactory
showing of authenticity, relevancy,
and materiality, be numbered as exhib-
its and received in evidence and made a
part of the record.

(ii) Such exhibits shall be submitted
in quadruplicate and in documentary
form.

() Official notice. (i) Subject to para-
graph (d)(7)(ii) of this section, official
notice at the hearing may be taken of
such matters as are judicially noticed
by the courts of the United States and
of any other matter of technical, sci-
entific, or commercial fact of estab-
lished character.

(ii) Interested persons shall be given
an adequate period of time, at the
hearing or subsequent to it, of matters
so noticed and shall be given adequate
opportunity to show that such facts are
inaccurate or are erroneously noticed.

(8) Offer of proof. (i) Whenever evi-
dence is excluded from the record, the
party offering such evidence may make
an offer of proof, which shall be in-
cluded in the transcript.

(ii) The offer of proof shall consist of
a brief statement describing the evi-
dence to be offered. If the evidence con-
sists of a brief oral statement, it shall
be inserted into the transcript; if the
evidence consists of an exhibit(s), it
shall be inserted into the record for the
purpose of an offer of proof. In such
event, it shall be considered a part of
the record if the Secretary determines
that the Judge’s ruling in excluding
the evidence was erroneous.

(iii) The Judge shall not allow the in-
sertion of such evidence in toto if the
taking of such evidence will consume a
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considerable length of time at the
hearing. In such event, if the Secretary
determines that the Judge erred in ex-
cluding the evidence, and that such
error was substantial, the hearing may
be reopened to permit the taking of
such evidence.

§1.810 Oral and written arguments.

(a) Oral argument before the Judge.
Oral argument before the Judge shall
be in the discretion of the Judge. Such
argument, when permitted, may be
limited by the Judge to any extent
that the Judge finds necessary for the
expeditious disposition of the pro-
ceeding and shall be made part of the
transcript.

(b) Briefs, proposed findings, and con-
clusions. (1) The Judge shall announce
at the hearing a reasonable period of
time within which interested persons
may file with the hearing clerk pro-
posed findings and conclusions, and
written arguments or briefs, based
upon the evidence received at the hear-
ing, citing, where practicable, the page
or pages of the transcript of the testi-
mony where such evidence appears.

(2) Factual material other than that
adduced at the hearing or subject to of-
ficial notice shall not be alluded to
therein, and, in any case, shall not be
considered in the formulation of the
rule.

(3) If the person filing a brief desires
the Secretary to consider any objection
made by such person to a ruling of the
Judge, as provided in §1.809(d), that
person shall include in the brief a con-
cise statement concerning each such
objection, referring, where practicable,
to the pertinent pages of the tran-
script.

§1.811 Certification of the transcript.

(a) The Judge shall notify the hear-
ing clerk of the close of a hearing and
of the time for filing transcript correc-
tions, written arguments, briefs, pro-
posed findings, and proposed conclu-
sions.

(b)(1) After the hearing, the Adminis-
trator, shall transmit to the hearing
clerk an original and three copies of
the transcript of the testimony and the
original and all copies of the exhibits
not already on file with the hearing
clerk.

§1.813

(2) The Judge shall attach to the
original transcript of the testimony a
certificate stating that, to the best of
the Judge’s knowledge and belief, the
transcript is a true transcript of the
testimony given at the hearing, except
in such particulars as the Judge shall
specify, and that the exhibits trans-
mitted are all the exhibits as intro-
duced at the hearing with such excep-
tions as the Judge shall specify. A copy
of such certificate shall be attached to
each of the copies of the transcript of
testimony.

(3) In accordance with such certifi-
cate the hearing clerk shall note upon
the official record copy, and cause to
be noted on other copies of the tran-
script, each correction detailed therein
by adding or crossing out (but without
obscuring the text as originally tran-
scribed) at the appropriate place any
words necessary to make the same con-
form to the correct meaning, as cer-
tified by the Judge.

(4) The hearing clerk shall obtain and
file certifications to the effect that
such corrections have been effectuated
in copies other than the official record
copy.

§1.812 Copies of the transcript.

(a) During the period in which the
proceeding has an active status in the
Department, a copy of the transcript
and exhibits shall be kept on file with
the hearing clerk where it shall be
available for examination during offi-
cial hours of business. Thereafter the
transcript and exhibits shall be made
available by the hearing clerk for ex-
amination during official hours of busi-
ness after prior request and reasonable
notice to the hearing clerk.

(b) A copy of the transcripts of the
hearing shall be made available to any
person at actual cost of duplication.

§1.813 Administrator’s
decision.

recommended

(a) Preparation. As soon as prac-
ticable following the termination of
the period allowed for the filing of
written arguments or briefs and pro-
posed findings and conclusions the Ad-
ministrator shall file with the hearing
clerk a recommended decision.

(b) Contents. The Administrator’s rec-
ommended decision shall include:

129



		Superintendent of Documents
	2024-05-08T16:02:54-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




