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§ 1.151 Ex parte communications. 
(a) At no stage of the proceeding be-

tween its institution and the issuance 
of the final decision shall the Judge or 
Judicial Officer discuss ex parte the 
merits of the proceeding with any per-
son who is connected with the pro-
ceeding in an advocative or in an inves-
tigative capacity, or with any rep-
resentative of such person: Provided, 
That procedural matters shall not be 
included within this limitation; and 
Provided further, That the Judge or Ju-
dicial Officer may discuss the merits of 
the case with such a person if all par-
ties to the proceeding, or their attor-
neys have been given notice and an op-
portunity to participate. A memo-
randum of any such discussion shall be 
included in the record. 

(b) No interested person shall make 
or knowingly cause to be made to the 
Judge or Judicial Officer an ex parte 
communication relevant to the merits 
of the proceeding. 

(c) If the Judge or the Judicial Offi-
cer receives an ex parte communication 
in violation of this section, the one 
who receives the communication shall 
place in the public record of the pro-
ceeding: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of all such oral communications; and 
(3) All written responses, and memo-

randa stating the substance of all oral 
responses thereto. 

(d) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a party in violation of 
this section, the Judge or Judicial Offi-
cer may, to the extent consistent with 
the interests of justice and the policy 
of the underlying statute, require the 
party to show cause why his claim or 
interest in the proceeding should not 
be dismissed, denied, disregarded, or 
otherwise adversely affected on ac-
count of such violation. 

(e) To the extent consistent with the 
interests of justice and the policy of 
the underlying statute, a violation of 
this section shall be sufficient grounds 
for a decision adverse to the party who 
knowingly commits a violation of this 
section or who knowingly causes such 
a violation to occur. 

(f) For purposes of this section ex 
parte communication means an oral or 

written communication not on the pub-
lic record with respect to which reason-
able prior notice to all parties is not 
given, but it shall not include requests 
for status reports on any matter or the 
proceeding. 

Subpart I—Rules of Practice Gov-
erning Cease and Desist Pro-
ceedings Under Section 2 of 
the Capper-Volstead Act 

AUTHORITY: 7 U.S.C. 291, 292; 7 CFR 2.35, 
2.41. 

SOURCE: 45 FR 6587, Jan. 29, 1980, unless 
otherwise noted. 

§ 1.160 Scope and applicability of rules 
in this part. 

The rules of practice in this part 
shall be applicable to cease and desist 
proceedings, initiated upon complaint 
by the Secretary of Agriculture, pursu-
ant to section 2 of the Capper-Volstead 
Act. 

§ 1.161 Definitions. 

As used in this part, words in the sin-
gle form shall be deemed to import the 
plural, and vice versa, as the case may 
require. The following terms shall be 
construed, respectively, to mean: 

Act means the Capper-Volstead Act, 
approved February 18, 1922, 42 Stat. 388, 
7 U.S.C. 291, 292. 

Association means a cooperative asso-
ciation, a federation of cooperatives, or 
other association of agricultural pro-
ducers, as defined in section 1 of the 
Act. 

Complainant or Secretary means the 
Secretary of Agriculture, United 
States Department of Agriculture, or 
any officer(s) or employee(s) to whom 
authority has heretofore been dele-
gated, or whom authority may here-
after be delegated, to act in his or her 
stead. 

Complaint means a formal complaint 
instituted by the Secretary of Agri-
culture requiring respondent to show 
cause why an order should not be made 
directing it to cease and desist from 
acts of monopolization or restraint of 
trade, which result in undue price en-
hancement. 
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