AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1.11

(b) Authentication of records. (1) Au-
thentication provides confirmation by
a USDA officer that a certified copy of
a record is what it purports to be, an
accurate duplicate of the original
record.

(2) When a request is received for an
authenticated copy of a record that the
component determines may be made
available, under the FOIA, each compo-
nent will send an authentic (i.e., cor-
rect) copy of the record to the Assist-
ant General Counsel in the OGC Divi-
sion responsible for the applicable com-
ponent program or other designee of
the Secretary of Agriculture. The As-
sistant General Counsel for the appli-
cable component program or other des-
ignee of the Secretary of Agriculture
will confirm the authenticity of the
record and affix the seal of the USDA
to it.

(3) The Hearing Clerk in the Office of
Administrative Law Judges may au-
thenticate copies of records for the
Hearing Clerk. The Director of the Na-
tional Appeals Division may authen-
ticate copies of records for the Na-
tional Appeals Division. The Inspector
General is the official who authen-
ticates copies of records for OIG.

(4) When any component determines
that a record for which authentication
is requested may be made available
only in part, because certain portions
of it are exempt from release under the
FOIA, the component will process the
record under the FOIA and make any
needed redactions, including notations
on the record as to the FOIA exemp-
tion(s) which require(s) the removal of
the information redacted. In such an
instance, the component will supply a
copy of the record both in its
unredacted state and in its redacted
state to the party authorized to per-
form authentication, along with a copy
of the proposed determination letter
regarding the withholding of the infor-
mation redacted.

(6) The cost for authentication of
records is $10.00 each.

(c) Certification of records. (1) Certifi-
cation is the procedure by which a
USDA official confirms that a copy of a
record is a true reproduction of the
original.

(2) When a request is received for a
certified copy of a record that the com-
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ponent determines may be made avail-
able under the FOIA, each component
will prepare a correct copy and a state-
ment attesting that the copy is a true
and correct copy.

(3) When any component determines
that a record for which a certified copy
is requested may be made available
only in part, because certain portions
of it are exempt from release under the
FOIA, the component will process the
record under the FOIA and make any
needed redactions, including notations
on the record as to the FOIA exemp-
tion(s) which require(s) the removal of
the information redacted.

(4) The cost for certification of
records is $5.00 each.

§1.11 Preservation of records.

Components will preserve all cor-
respondence and records relating to re-
quests and appeals received under this
subpart, as well as copies of all re-
quested records, until disposition or de-
struction of such correspondence and
records is authorized pursuant to title
44 of the United States Code or the
General Records Schedule 4.2 of the
NARA. Agency records will not be dis-
posed of, or destroyed, while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

§1.12 Fees and fee schedule.

(a) Authorization to set FOIA fees. The
Chief Financial Officer is delegated au-
thority to promulgate regulations pro-
viding for a uniform fee schedule appli-
cable to all components of the USDA
regarding requests for records under
this subpart. The regulations providing
for a uniform fee schedule are found in
appendix A of this subpart.

(b) In general. Components will
charge for processing requests under
the FOIA in accordance with the provi-
sions of appendix A of this subpart and
the Uniform Freedom of Information
Act Fee Schedule and Guidelines pub-
lished by the Office of Management and
Budget (‘“OMB Fee Guidelines”’).

(c) Guidance for lowering FOIA fees.
Components will ensure that searches,
review, and duplication are conducted
in the most efficient and least expen-
sive manner practicable.

(d) Communicating with requesters on
fee issues. In order to resolve any fee
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issues that arise under this subpart, a
component may contact a requester for
additional information.

(e) Notifying requesters of estimated
fees. When a component determines or
estimates that the processing of a
FOIA request will incur chargeable
FOIA fees, in accordance with appendix
A of this subpart and the OMB Fee
Guidelines, the component will notify
the requester in writing of the actual
or estimated amount of the fees, in-
cluding a breakdown of the fees for
search, review, or duplication, unless
the requester has indicated a willing-
ness to pay fees as high as those antici-
pated.

(f) Requester commitment to pay esti-
mated fees. In cases in which a re-
quester has been notified that the proc-
essing of his or her request will incur
chargeable FOIA fees, the component
providing such notification will not
begin processing the request until the
requester commits in writing to pay
the actual or estimated total fee, or
designates the amount of fees that he
or she is willing to pay, or in the case
of a requester who has not yet been
provided with his or her statutory enti-
tlements, designates that he or she
seeks only that which can be provided
by these statutory entitlements. The
requester must provide the commit-
ment or designation in writing, and
must, when applicable, designate an
exact dollar amount he or she is will-
ing to pay.

(g) Tolling of request for fee issues. If
the requester has indicated a willing-
ness to pay some designated amount of
fees, but the component estimates that
the total fee will exceed that amount,
the component will toll the processing
of the request when it notifies the re-
quester of the estimated fees in excess
of the amount the requester is willing
to pay. Once the requester responds,
the time to respond will resume from
where it was at the date of the notifi-
cation.

(h) Assisting requesters wishing to lower
fees. Components will make available
their FOIA Public Liaison or other
FOIA professional to assist any re-
quester in reformulating a request to
meet the requester’s needs at a lower
cost.
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(i) Timing of Bills for Collection. Ex-
cept in instances where advance pay-
ment is required, or where requesters
have previously failed to pay a prop-
erly charged FOIA fee within 30 cal-
endar days of the billing date, compo-
nents may issue Bills for Collection for
FOIA fees owed at the same time that
they issue their responses to FOIA re-
quests.

(j) Advance payment of FOIA fees when
estimated fees exceed $250.00. When a
component determines or estimates
that a total fee to be charged for the
processing of a FOIA request is likely
to exceed $250.00, it may require the re-
quester to make an advance payment
up to the amount of the entire antici-
pated fee before beginning to process
the request. However, a component
may elect to process a request prior to
collecting fees exceeding $250.00 when
it receives a satisfactory assurance of
full payment from a requester with a
history of prompt payment.

(k) Special services. For services not
covered by the FOIA or by appendix A
of this subpart, as described in §1.10,
components may set their own fees in
accordance with applicable law. Al-
though components are not required to
provide special services, such as pro-
viding multiple copies of the same
record, or sending records by means
other than first class mail, if a compo-
nent chooses to do so as a matter of ad-
ministrative discretion, the direct
costs of these services will be charged.

(1) Aggregating requests. When a com-
ponent reasonably believes that a re-
quester or a group of requesters acting
in concert is attempting to divide a
single request into a series of requests
for the purpose of avoiding fees, the
component may aggregate those re-
quests and charge accordingly. Compo-
nents may presume that multiple re-
quests of this type made within a 30
calendar day period have been made in
order to avoid fees. For requests sepa-
rated by a longer period, components
will aggregate them only where there
is a reasonable basis for determining
that aggregation is warranted in view
of all the circumstances involves. Mul-
tiple requests involving unrelated mat-
ters will not be aggregated for fee pur-
poses.
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(m) Payment of FOIA fees. Requesters
must pay FOIA fees by check or money
order made payable to the Treasury of
the United States. Components are not
required to accept payments in install-
ments.

(n) Failure to pay properly charged
fees. When a requester has previously
failed to pay a properly charged FOIA
fee to any component within 30 cal-
endar days of the billing date, a compo-
nent may require that the requester
pay the full amount due, plus any ap-
plicable interest on that prior request,
and the component may require that
the requester make an advance pay-
ment of the full amount of any antici-
pated fee before the component begins
to process a new request or continues
to process a pending request or any
pending appeal. Where a component
has a reasonable basis to believe that a
requester has misrepresented the re-
quester’s identity in order to avoid
paying outstanding fees, it may require
that the requester provide proof of
identity.

(0) Restrictions on charging fees. (1) If
a component fails to comply with the
statutory time limits in which to re-
spond to a request, as provided in
§1.6(b), and if unusual circumstances,
as that term is defined by the FOIA,
apply to the processing of the request,
as discussed in §1.6(d), it may not
charge search fees for the processing of
the request, or duplication fees for the
processing of the request if the re-
quester is classified as an educational
institution requester, a noncommercial
scientific institution requester, or a
representative of the news media, as
defined in appendix A of this subpart,
unless:

(i) The component notifies the re-
quester, in writing, within the statu-
tory 20-working day time period, that
unusual circumstances, as that term is
defined by the FOIA, apply to the proc-
essing of the request;

(ii) More than 5,000 pages are nec-
essary to respond to the request; and

(iii) The component has discussed
with the requester by means of written
mail, electronic mail, or by telephone
(or has made not less than three good-
faith attempts to do so) how the re-
quester could effectively limit the
scope of the request.
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(2) If a court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(p) Waivers of chargeable fees. (1) In
general. Records responsive to a request
will be furnished without charge or at
a reduced rate below that established
in Table 1 of appendix A of this sub-
part, where a component determines,
based on available evidence, that the
requester has demonstrated that:

(i) Disclosure of the requested infor-
mation is in the public interest as de-
fined in paragraph (p)(3) of this section,
because it is likely to contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment, and;

(ii) Disclosure of the information is
not primarily in the commercial inter-
est of the requester as defined in para-
graph (p)(4) of this section.

(2) Adjudication of fee waivers. Each
fee waiver request is judged on its own
merit.

(3) Factors for consideration of public
interest. In deciding whether disclosure
of the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, components
will consider all four of the following
factors:

(i) The subject of the request must
concern identifiable operations or ac-
tivities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated.

(ii) Disclosure of the requested
records must be meaningfully inform-
ative about government operations or
activities to be ‘‘likely to contribute”
to an increased public understanding of
those operations or activities. The dis-
closure of information that already is
in the public domain, in either the
same or a substantially identical form,
would not contribute to such under-
standing where nothing new would be
added to the public’s understanding.

(iii) The disclosure must contribute
to the understanding of a reasonably
broad audience of persons interested in
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the subject, as opposed to the request-
er’s individual understanding. A re-
quester’s expertise in the subject area
as well as his or her ability and inten-
tion to effectively convey information
to the public will be considered. It will
be presumed that a representative of
the news media, as defined in appendix
A of this subpart, will satisfy this con-
sideration.

(iv) The public’s understanding of the
subject in question must be enhanced
by the disclosure to a significant de-
gree. However, components will not
make value judgments about whether
the information at issue is ‘‘impor-
tant’’ enough to be made public.

(4) Factors for consideration of commer-
cial interest. In deciding whether disclo-
sure of the requested information is in
the requester’s commercial interest,
components will consider the following
two factors:

(i) Components will identify any
commercial interest of the requester,
as defined in appendix A of this sub-
part. Requesters may be given an op-
portunity to provide explanatory infor-
mation regarding this consideration.

(ii) A waiver or reduction of fees is
justified where the public interest is
greater than any identified commercial
interest in disclosure. Components or-
dinarily will presume that where a
news media requester has satisfied the
public interest standard, the public in-
terest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others
who merely compile and market gov-
ernment information for direct eco-
nomic return will not be presumed to
primarily serve the public interest.

(6) Partial fee waivers. Where only
some of the records to be released sat-
isfy the requirements for a waiver of
fees, a waiver will be granted for those
records only.

(6) Timing of requests for fee waivers.
Requests for a waiver or reduction of
fees should be made when the request
is first submitted to the component
and should address the criteria ref-
erenced in paragraph (p)(3) of this sec-
tion. A requester may submit a fee
waiver request later so long as the un-
derlying record request is pending or
on administrative appeal. When a re-
quester who has committed to pay fees
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subsequently asks for a waiver of those
fees and that waiver is denied, the re-
quester will be required to pay any
costs incurred up to the date the fee
waiver request was received.

APPENDIX A TO SUBPART A OF PART 1—
FEE SCHEDULE

Section 1. In General. This schedule sets
forth fees to be charged for providing copies
of records—including photographic reproduc-
tions, microfilm, maps and mosaics, and re-
lated services—requested under the Freedom
of Information Act (‘““FOIA’’). The fees set
forth in this schedule are applicable to all
components of the USDA. Further informa-
tion about fees and fee waivers is provided in
7 CFR 1.12 Fees and Fee Waivers.

Section 2. Definitions.

(a) Types of FOIA fees. The FOIA defines
the following types of FOIA fees that may be
charged for responding to FOIA requests.

(1) Search fees.

(i) Searching is the process of looking for
and retrieving records or information re-
sponsive to a request. Search time includes
page-by-page or line-by-line identification of
information within records and the reason-
able efforts expended to locate and retrieve
information from electronic records.

(ii) Search time is charged in quarter-hour
increments within the USDA, and includes
the direct costs incurred by a component in
searching for records responsive to a request.
It does not include overhead expenses such
as the costs of space and heating or lighting
of the facility in which the records are main-
tained.

(iii) Components may charge for time
spent searching for requested records even if
they do not locate any responsive records or
if they determine that the records that they
locate are entirely exempt from disclosure.

(iv) USDA components will charge for
search time at the actual salary rate of the
individual who conducts the search, plus 16
percent of the salary rate (to cover benefits).
This rate was adopted for consistency with
the Uniform Freedom of Information Act Fee
Schedule and Guidelines (‘‘OMB Fee Guide-
lines’’) that state that agencies should
charge fees that recoup the full allowable di-
rect costs that they incur in searching for
responsive records.

(v) Search time also includes the direct
costs associated with conducting any search
that requires the creation of a new computer
program to locate the requested records.
Components will notify requesters of the
costs of creating such a program, and re-
questers must agree to pay the associated
costs before these costs may be incurred.

(2) Review fees.

(i) Reviewing is the process of examining
records located in response to a request in
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