AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

RHS, RBS, RUS, FSA, USDA

is not essential if the borrower plans to use
it to grow corn which can be purchased for
less than the cost of production. Paying out-
standing bills is essential if a supplier is re-
fusing to provide additional credit but not if
the supplier is willing to carry a balance due.
Of course, the long term goal of any farming
operation is to pay all of its expenses, but
when this is not possible, FmHA or its suc-
cessor agency under Public Law 103-354 and
the borrower must work together to decide
which farm operating expenses are essential
and demand immediate attention and cannot
be neglected. These are the essential ex-
penses.

We absolutely must release to pay for es-
sential family living and farm operating ex-
penses; there are no exceptions to this. When
deciding whether an expense is essential and
when deciding how much to release, the
choices we make must be rational, reason-
able, fair and not extreme. They must be
based on sound judgment, supported by facts,
and explained to the borrower. Following
these rules will help us avoid disagreements
with borrowers.

[56 FR 15829, Apr. 18, 1991]
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Subpart A—Environmental Policies

§1970.1 Purpose, applicability, and
scope.

(a) Purpose. The purpose of this part
is to ensure that the Agency complies
with the National Environmental Pol-
icy Act of 1969, as amended (NEPA) (42
U.S.C. 4321, et seq.), and other applica-
ble environmental requirements in
order to make better decisions based
on an understanding of the environ-
mental consequences of proposed ac-
tions, and take actions that protect,
restore, and enhance the quality of the
human environment.

(b) Applicability. The environmental
policies and procedures contained in
this part are applicable to programs
administered by the Rural Business-Co-
operative Service (RBS), Rural Housing
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Service (RHS), and Rural Utilities
Service (RUS); herein referred to as
‘“‘the Agency.”

(c) Scope. This part integrates NEPA
with other planning, environmental re-
view processes, and consultation proce-
dures required by other Federal laws,
regulations, and Executive Orders ap-
plicable to Agency programs. This part
also supplements the Council on Envi-
ronmental Quality (CEQ) regulations
implementing the procedural provi-
sions of NEPA, 40 CFR parts 1500
through 1508. To the extent appro-
priate, the Agency will take into ac-
count CEQ guidance and memoranda.
This part also incorporates and com-
plies with the procedures of Section 106
(36 CFR part 800) of the National His-
toric Preservation Act (NHPA) and
Section 7 (60 CFR part 402) of the En-
dangered Species Act (ESA).

§1970.2 [Reserved]

§1970.3 Authority.

This part derives its authority from a
number of statutes, Executive Orders,
and regulations, including but not lim-
ited to those listed in this section.
Both the Agency and the applicant, as
appropriate, must comply with these
statutes, Executive Orders, and regula-
tions, as well as any future statutes,
Executive Orders, and regulations that
affect the Agency’s implementation of
this part.

(a) National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.);

(b) Council on Environmental Qual-
ity Regulations Implementing the Pro-
cedural Provisions of the National En-
vironmental Policy Act (40 CFR parts
1500 through 1508);

(c) U. S. Department of Agriculture,
NEPA Policies and Procedures (7 CFR
part 1b).

(d) Department of Agriculture, En-
hancement, Protection and Manage-
ment of the Cultural Environment (7
CFR parts 3100 through 3199);

(e) Archaeological and Historic Pres-
ervation Act of 1960, as amended, (16
U.S.C. 469 et seq.);

(f) Archaeological Resources Protec-
tion Act of 1979 (16 U.S.C. 470aa et seq.);

(2) Bald and Golden Eagle Protection
Act (16 U.S.C. 668 et seq.);

7 CFR Ch. XVIII (1-1-23 Edition)

(h) Clean Air Act (42 U.S.C. 7401 et
seq.);

(i) Clean Water Act (Federal Water
Pollution Control Act, 33 U.S.C. 1251 et
seq.);

(j) Coastal Barrier Resources Act (16
U.S.C. 3501 et seq.);

(k) Coastal Barrier Improvement Act
(42 U.S.C. 4028 et seq.);

(1) Coastal Zone Management Act (16
U.S.C. 1456);

(m) Comprehensive Environmental
Response, Compensation, and Liability
Act (42 U.S.C. 103) (CERCLA);

(n) Consolidated Farm and Rural De-
velopment Act, Sections 307(a)(6)(A) (7
U.S.C. 1927(a)(6)(A)) and 363 (7 U.S.C.
2006e);

(0) Endangered Species Act of 1973 (16
U.S.C. 15631 et seq.);

(p) Farmland Protection Policy Act
(7 U.S.C. 4201 et seq.);

(q) Historic Sites, Buildings and An-
tiquities Act (16 U.S.C. 461 et seq.);

(r) Housing and Community Develop-
ment Act of 1992 (42 U.S.C. 542(c)(9));

(s) Migratory Bird Treaty Act (16
U.S.C. 703-711);

(t) National Historic Preservation
Act (16 U.S.C. 470 et seq.);

(u) National Trails System Act (16
U.S.C. 1241 et seq.);

(v) Native American Graves Protec-
tion and Repatriation Act (26 U.S.C.
3001 et seq.);

(w) Noise Control Act (42 U.S.C. 4901
et seq.);

(x) Pollution Prevention Act of 1990
(42 U.S.C. 13101 et seq.);

(y) Resource Conservation and Re-
covery Act (42 U.S.C. 6901);

(z) Safe Drinking Water Act—(42
U.S.C. 300f et seq.);

(aa) Wild and Scenic Rivers Act (16
U.S.C. 1271 et seq.);

(bb) Wilderness Act (16 U.S.C. 1131 et
seq.);

(cc) Compact of Free Association be-
tween the United States and the Re-
public of the Marshall Islands and be-
tween the United States and the Fed-
erated States of Micronesia (Public
Law 108-188);

(dd) Compact of Free Association be-
tween the United States and the Re-
public of Palau (Public Law 99-658);

(ee) Executive Order 11514, Protection
and Enhancement of Environmental
Quality;
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(ff) Executive Order 11593, Protection
and Enhancement of the Cultural Envi-
ronment;

(gg) Executive Order 11988, Flood-
plain Management;

(hh) Executive Order 11990, Protec-
tion of Wetlands;

(ii) Executive Order 12898, Federal
Actions to Address Environmental Jus-
tice in Minority Populations and Low
Income Populations;

(ji) Executive Order 12372, Intergov-
ernmental Review;

(kk) Executive Order 13112, Invasive
Species;

(11) Executive Order 13175, Consulta-
tion and Coordination with Indian
Tribal Governments;

(mm) Executive Order 13287, Preserve
America;

(nn) Executive Order 13016, Federal
Support of Community Efforts along
American Heritage Rivers;

(0o) Executive Order 13352, Facilita-
tion of Cooperative Conservation;

(pp) Executive Order 13423, Strength-
ening Federal Environmental, Energy,
and Transportation Management;

(aq) Executive Order 13653, Preparing
the United States for the Impacts of
Climate Change;

(rr) Executive Order 13690, KEstab-
lishing a Federal Flood Risk Manage-
ment Standard and a Process for Fur-
ther Soliciting and Considering Stake-
holder Input;

(ss) Executive Order 13693, Planning
for Federal Sustainability in the Next
Decade;

(tt) Agriculture Departmental Regu-
lation (DR) 5600-2, Environmental Jus-
tice;

(uu) Agriculture Departmental Regu-
lation (DR) 9500-3, Land Use Policy;

(vv) Agriculture Departmental Regu-
lation (DR) 9500-4, Fish and Wildlife
Policy;

(ww) Agriculture Departmental Reg-
ulation (DR) 1070-001, U.S. Department
of Agriculture (USDA) Policy State-
ment on Climate Change Adaptation;
and

(xx) Agriculture Departmental Man-
ual (DM) 5600-001, Environmental Pol-
lution Prevention, Control, and Abate-
ment Manual.

§1970.4

§1970.4 Policies.

(a) Applicants’ proposals must, when-
ever practicable, avoid or minimize ad-
verse environmental impacts; avoid or
minimize conversion of wetlands or im-
portant farmlands (as defined in the
Farmland Protection Policy Act and
its implementing regulations issued by
the USDA Natural Resources Conserva-
tion Service) when practicable alter-
natives exist to meet development
needs; avoid unwarranted alterations
or encroachment on floodplains when
practicable alternatives exist to meet
developmental needs; and avoid or min-
imize potentially disproportionate and
adverse impacts to minority or low-in-
come populations within the proposed
action’s area of impact. Avoiding de-
velopment in floodplains includes
avoiding development in the 500-year
floodplain, as shown on the Federal
Emergency Management Agency’s
(FEMA) Flood Insurance Rate Maps,
where the proposed actions and facili-
ties are defined as critical actions in
§1970.6. The Agency shall not fund the
proposal wunless there is a dem-
onstrated, significant need for the pro-
posal and no practicable alternative
exists to the proposed conversion of the
above resources.

(b) The Agency encourages the reuse
of real property defined as brownfields
per Section 101 of the Comprehensive
Environmental Response, Compensa-
tion, and Liability Act (CERCLA)
where the reuse of such property is
complicated by the presence or poten-
tial presence of a hazardous substance,
pollutant, or other contaminant, pro-
vided that the level of such presence
does not threaten human health and
the environment for the proposed land
use. The Agency will defer to the agen-
cy with regulatory authority under the
appropriate law in determining the ap-
propriate level of contaminant for a
specific proposed land use. The Agency
will evaluate the risk based upon the
applicable regulatory agency’s review
and concurrence with the proposal.

(c) The Agency and applicant will in-
volve other Federal agencies with ju-
risdiction by law or special expertise,
state and local governments, Indian
tribes and Alaska Native organiza-
tions, Native Hawaiian organizations,
and the public, early in the Agency’s
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environmental review process to the
fullest extent practicable. To accom-
plish this objective, the Agency and ap-
plicant will:

(1) Ensure that environmental amen-
ities and values be given appropriate
consideration in decision making along
with economic and technical consider-
ations;

(2) At the earliest possible time, ad-
vise interested parties of the Agency’s
environmental policies and procedures
and required environmental impact
analyses during early project planning
and design; and

(3) Make environmental assessments
(EA) and environmental impact state-
ments (EIS) available to the public for
review and comment in a timely man-
ner.

(d) The Agency and applicant will en-
sure the completion of the environ-
mental review process prior to the irre-
versible and irretrievable commitment
of Agency resources in accordance with
§1970.11. The environmental review
process is concluded when the Agency
approves the applicability of a Categor-
ical Exclusion (CE), issues a Finding of
No Significant Impact (FONSI), or
issues a Record of Decision (ROD).

(e) If an applicant’s proposal does not
comply with Agency environmental
policies and procedures, the Agency
will defer further consideration of the
application until compliance can be
demonstrated, or the application may
be rejected. Any applicant that is di-
rectly and adversely affected by an ad-
ministrative decision made by the
Agency under this part may appeal
that decision, to the extent permissible
under 7 CFR part 11.

(f) The Agency recognizes the world-
wide and long-range character of envi-
ronmental problems and, where con-
sistent with the foreign policy of the
United States, will lend appropriate
support to initiatives, resolutions, and
programs designed to maximize inter-
national cooperation in anticipating
and preventing a decline in the quality
of humankind’s world environment in
accordance with NEPA, 42 U.S.C. 4321 et
seq.

(g) The Agency will use the NEPA
process, to the maximum extent fea-
sible, to identify and encourage oppor-
tunities to reduce greenhouse gas

7 CFR Ch. XVIII (1-1-23 Edition)

(GHG) emissions caused by proposed
Federal actions that would otherwise
result in the emission of substantial
quantities of GHG.

§1970.5

(a) Agency. The following paragraphs
identify the general responsibilities of
the Agency.

(1) The Agency is responsible for all
environmental decisions and findings
related to its actions and will encour-
age applicants to design proposals to
protect, restore, and enhance the envi-
ronment.

(2) If the Agency requires an appli-
cant to submit environmental informa-
tion, the Agency will outline the types
of information and analyses required in
guidance documents. This guidance is
available on the Agency’s Web site.
The Agency will independently evalu-
ate the information submitted.

(3) The Agency will advise applicants
and applicable lenders of their respon-
sibilities to consider environmental
issues during early project planning
and that specific actions listed in
§1970.12, such as initiation of construc-
tion, cannot occur prior to completion
of the environmental review process or
it could result in a denial of financial
assistance.

(4) The Agency may act as either a
lead agency or a cooperating agency in
the preparation of an environmental
review document. If the Agency acts as
a cooperating agency, the Agency will
fulfill the cooperating agency respon-
sibilities outlined in 40 CFR 1501.6.

(5) Mitigation measures described in
the environmental review and decision
documents must be included as condi-
tions in Agency financial commitment
documents, such as a conditional com-
mitment letter.

(6) The Agency, guaranteed lender, or
multi-tier recipients will monitor and
track the implementation, mainte-
nance, and effectiveness of any re-
quired mitigation measures.

(b) Applicants. Applicants must com-
ply with provisions found in para-
graphs (b)(1) through (8) of this section.

(1) Consult with Agency staff to de-
termine the appropriate level of envi-
ronmental review and to obtain pub-
licly available resources at the earliest

Responsible parties.
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possible time for guidance in identi-
fying all relevant environmental issues
that must be addressed and considered
during early project planning and de-
sign throughout the process.

(2) Where appropriate, contact state
and Federal agencies to initiate con-
sultation on matters affected by this
part. This part authorizes applicants to
coordinate with state and Federal
agencies on behalf of the Agency. How-
ever, applicants are not authorized to
initiate consultation in accordance
with Section 106 of the National His-
toric Preservation Act with Indian
tribes on behalf of the Agency. In those
cases, applicants need the express writ-
ten authority of the Agency and con-
sent of Indian tribes in order to ini-
tiate consultation.

(3) Provide information to the Agen-
cy that the Agency deems necessary to
evaluate the proposal’s potential envi-
ronmental impacts and alternatives.

(i) Applicants must ensure that all
required materials are current, suffi-
ciently detailed and complete, and are
submitted directly to the Agency office
processing the application. Incomplete
materials or delayed submittals may
jeopardize consideration of the appli-
cant’s proposal by the Agency and may
result in no award of financial assist-
ance.

(ii) Applicants must clearly define
the purpose and need for the proposal
and inform the Agency promptly if any
other Federal, state, or local agencies
are involved in financing, permitting,
or approving the proposal, so that the
Agency may coordinate and consider
participation in joint environmental
reviews.

(iii) As necessary, applicants must
develop and document reasonable al-
ternatives that meet their purpose and
need while improving environmental
outcomes.

(iv) Applicants must prepare environ-
mental review documents according to
the format and standards provided by
the Agency. The Agency will independ-
ently evaluate the final documents
submitted. All environmental review
documents must be objective, com-
plete, and accurate in order for them to
be finally accepted by the Agency. Ap-
plicants may employ a design or envi-
ronmental professional or technical

§1970.5

service provider to assist them in the
preparation of their environmental re-
view documents.

(A) Applicants are not generally re-
quired to prepare environmental docu-
mentation for proposals that involve
Agency activities with no or minimal
disturbance listed in §1970.53. However,
the Agency may request additional en-
vironmental documentation from the
applicant at any time, specifically if
the Agency determines that extraor-
dinary circumstances may exist.

(B) For CEs listed in §1970.54, appli-
cants must prepare environmental doc-
umentation as required by the Agency;
the environmental documentation re-
quired for CEs is referred to as an envi-
ronmental report(ER).

(C) When an EA is required, the ap-
plicant must prepare an EA that meets
the requirements in subpart C of this
part, including, but not limited to, in-
formation and data collection and pub-
lic involvement activities. When the
applicant prepares the EA, the Agency
will make its own independent evalua-
tion of the environmental issues and
take responsibility for the scope and
content of the EA.

(D) Applicants must cooperate with
and assist the Agency in all aspects of
preparing an EIS that meets the re-
quirements specified in subpart D of
this part, including, but not limited to,
information and data collection and
public involvement activities. Once au-
thorized by the Agency in writing, ap-
plicants are responsible for funding all
third-party contractors used to prepare
the EIS.

(4) Applicants must provide any addi-
tional studies, data, and document re-
visions requested by the Agency during
the environmental review and decision-
making process. The studies, data, and
documents required will vary depend-
ing upon the specific project and its
impacts. Examples of studies that the
Agency may require an applicant to
provide are biological assessments
under the ESA, archeological surveys
under the NHPA, wetland delineations,
surveys to determine the floodplain
elevation on a site, air quality con-
formity analysis, or other such infor-
mation needed to adequately assess im-
pacts.
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(5) Applicants must ensure that no
actions are taken (such as any demoli-
tion, land clearing, initiation of con-
struction, or advance of interim con-
struction funds from a guaranteed
lender), including incurring any obliga-
tions with respect to their proposal,
that may have an adverse impact on
the quality of the human environment
or that may limit the choice of reason-
able alternatives during the environ-
mental review process. Limitations on
actions by an applicant prior to the
completion of the Agency environ-
mental review process are defined in
CEQ regulations at 40 CFR 1506.1 and 7
CFR 1970.12.

(6) Applicants must promptly notify
the Agency processing official when
changes are made to their proposal so
that the environmental review and doc-
umentation may be supplemented or
otherwise revised as necessary.

(7) Applicants must incorporate any
mitigation measures identified and any
required monitoring in the environ-
mental review process into the plans
and specifications and construction
contracts for the proposals. Applicants
must provide such mitigation measures
to consultants responsible for pre-
paring design and construction docu-
ments, or provide other mitigation ac-
tion plans. Applicants must maintain,
as applicable, mitigation measures for
the life of the loans or refund term for
grants.

(8) Applicants must cooperate with
the Agency on achieving environ-
mental policy goals. If an applicant is
unwilling to cooperate with the Agency
on environmental compliance, the
Agency will deny the requested finan-
cial assistance.

§1970.6 Definitions and acronyms.

(a) Definitions. Terms used in this
part are defined in 40 CFR part 1508, 36
CFR 800.16, and this section. If a term
is defined in this section and in one or
both of the other referenced regula-
tions, such term will have the meaning
as defined in this subpart.

Agency. USDA Rural Development,
which includes RBS, RHS, and RUS,
and any successor agencies.

Applicant. An individual or entity re-
questing financial assistance including
but not limited to loan recipients,
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grantees, guaranteed lenders, or licens-
ees.

Average megawatt. The equivalent ca-
pacity rating of a generating facility
based on the gross energy output gen-
erated over a 12-month period or one
year.

Construction work plan. An engineer-
ing planning study that is used in the
Electric Program to determine and
document a borrower’s 2- to 4-year cap-
ital construction investments that are
needed to provide and maintain ade-
quate and reliable electric service to a
borrower’s new and existing members.

Cooperative agreement. For the pur-
poses of this part, a cooperative agree-
ment is a form of financial assistance
in which the Agency provides funding
that is authorized by public statute,
not to be repaid, and for a purpose that
includes substantial involvement and a
mutual interest of both the Agency and
the cooperator.

Critical action. Any activity for which
even a slight chance of flooding would
be hazardous as determined by the
Agency. Critical actions include activi-
ties that create, maintain, or extend
the useful life of structures or facilities
that produce, use, or store highly vola-
tile, flammable, explosive, toxic, or
water-reactive materials; maintain ir-
replaceable records; or provide essen-
tial utility or emergency services (such
as data storage centers, electric gener-
ating facilities, water treatment facili-
ties, wastewater treatment facilities,
large pump stations, emergency oper-
ations centers including fire and police
stations, and roadways providing sole
egress from flood-prone areas); or fa-
cilities that are likely to contain occu-
pants who may not be sufficiently mo-
bile to avoid death or serious injury in
a flood.

Design professional. An engineer or ar-
chitect providing professional design
services to applicants during the plan-
ning, design, and construction phases
of proposals submitted to the Agency
for financial assistance.

Distributed resources. Sources of elec-
trical power that are not directly con-
nected to a bulk power transmission
system, having an installed capacity of
not more than 10 Mega volt-amperes
(MVA), connected to an electric power
system through a point of common
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coupling. Distributed resources include
both generators (distributed genera-
tion) and energy storage technologies.

Emergency. A disaster or a situation
that involves an immediate or immi-
nent threat to public health or safety
as determined by the Agency.

Environmental report. The environ-
mental documentation that is required
of applicants for proposed actions eligi-
ble for a CE under §1970.54.

Environmental review. Any or all of
the levels of environmental analysis
described under this part.

Financial assistance. A loan, grant,
cooperative agreement, or loan guar-
antee that provides financial assist-
ance, provided by the Agency to an ap-
plicant. In accordance with 40 CFR
1505.1(b), the Agency defines the major
decision point at which NEPA must be
complete, as the approval of financial
assistance.

Grant. A form of financial assistance
for a specified purpose without sched-
uled repayment.

Guaranteed lender. The organization
making, servicing, or collecting the
loan which is guaranteed by the Agen-
cy under applicable regulations, ex-
cluding the Federal Financing Bank.

Historic property. Any prehistoric or
historic district, site, building, struc-
ture, or object included in, or eligible
for inclusion in, the National Register
of Historic Places maintained by the
Secretary of the Interior. This term in-
cludes artifacts, records, and remains
that are related to and located within
such properties. The term includes
properties of traditional religious and
cultural importance to an Indian tribe
or Native Hawaiian organization and
that meet the National Register cri-
teria. (See 36 CFR 800.16(1)).

Indian tribe. An Indian tribe, band,
nation, or other organized group or
community, including a native village,
regional corporation or village cor-
poration, as those terms are defined in
Section 3 of the Alaska Native Claims
Settlement Act (43 U.S.C. 1602), which
is recognized as eligible for the special
programs and services provided by the
United States to Indians because of
their status as Indians (see 36 CFR
800.16(m)).

§1970.6

Lien sharing. Agreement to pro rata
payment on shared secured collateral
without priority preference.

Lien subordination. The circumstance
in which the Agency, as a first lien
holder, provides a creditor with a pri-
ority security interest in secured col-
lateral.

Loan. The provision of funds by the
Agency directly to an applicant in ex-
change for repayment with interest
and collateral to secure repayment.

Loan guarantee. The circumstance in
which the Agency guarantees all or a
portion of payment of a debt obligation
to a lender.

Loan/System design. An engineering
study, prepared to support a loan appli-
cation under this part, demonstrating
that a system design provides tele-
communication services most effi-
ciently to proposed subscribers in a
proposed service area, in accordance
with the Telecommunications Program
guidance.

Multi-tier action. Financial assistance
provided by specific programs adminis-
tered by the Agency, that provides fi-
nancial assistance to eligible recipi-
ents, including but not limited to:
Intermediaries; community-based orga-
nizations, such as housing or commu-
nity development non-profit organiza-
tions; rural electric cooperatives; or
other organizations with similar finan-
cial arrangements who, in turn, pro-
vide financial assistance to eligible re-
cipients. The entities or organizations
receiving the initial Agency financial
assistance are considered ‘‘primary re-
cipients.” As the direct recipient of
this financial assistance, ‘‘primary re-
cipients’ provide the financial assist-
ance to other parties, referred to as
‘“‘secondary recipients’ or ‘‘ultimate
recipients.” The multi-tier action pro-
grams include Housing Preservation
Grants (42 U.S.C. 1490m), Multi-Family
Housing Preservation Revolving Loan
Fund (7 CFR part 3560), Intermediary
Relending Program (7 U.S.C. 1932 note
and 42 U.S.C. 9812), Rural Business De-
velopment Grant Program (7 U.S.C.
940c and 7 U.S.C. 1932(c)), Rural Eco-
nomic Development Loan and Grant
Program (7 U.S.C. 940c), Rural Micro-
entrepreneur Assistance Program (7
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U.S.C. 1989(a), 7 U.S.C. 2008s), House-
hold Water Well System Grant Pro-
gram (7 U.S.C. 1926e), Revolving Funds
for Financing Water and Wastewater
Projects (Revolving Fund Program) (7
U.S.C. 1926(a)(2)(B)), Energy Efficiency
and Conservation Loan Program (7
U.S.C. 901), Section 313A, Guarantees
for Bonds and Notes Issued for Elec-
trification or Telephone Purposes (7
U.S.C. 940c-1), Rural Energy Savings
Program (7 U.S.C. 8107a), and any other
such programs or similar financial as-
sistance actions to primary recipients
as described above.

No action alternative. An alternative
that describes the reasonably foresee-
able future environment in the event a
proposed Federal action is not taken.
This forms the baseline condition
against which the impacts of the pro-
posed action and other alternatives are
compared and evaluated.

Preliminary  Architectural/Engineering
Report. Documents prepared by the ap-
plicant’s design professional in accord-
ance with applicable Agency guidance
for Preliminary Architectural Reports
for housing, business, and community
facilities proposals and for Preliminary
Engineering Reports for water and
wastewater proposals.

Previously disturbed or developed land.
Land that has been changed such that
its functioning ecological processes
have been and remain altered by
human activity. The phrase encom-
passes areas that have been trans-
formed from natural cover to non-na-
tive species or a managed state, includ-
ing, but not limited to, utility and
electric power transmission corridors
and rights-of-way, and other areas
where active utilities and currently
used roads are readily available.

Servicing actions. All routine, ministe-
rial, or administrative actions for
Agency-provided financial assistance
that do not involve new financial as-
sistance, including, but not limited to:

(1) Advancing of funds, billing, proc-
essing payments, transfers, assump-
tions, refinancing involving only a
change in an interest rate, and accept-
ing prepayments;

(2) Monitoring collateral; foreclosure;
compromising, adjusting, reducing, or
charging off debts or claims; and modi-
fying or releasing the terms of security
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instruments, leases, and
agreements; and

(3) Consents or approvals provided
pursuant to loan contracts, agree-
ments, and security instruments.

Substantial improvement. Any repair,
reconstruction or other improvement
of a structure or facility, which has
been damaged in excess of, or the cost
of which equals or exceeds, 50% of the
market value of the structure or re-
placement cost of the facility (includ-
ing all “‘public facilities” as defined in
the Disaster Relief Act of 1974) before
the repair or improvement is started,
or, if the structure or facility has been
damaged and is proposed to be re-
stored, before the damage occurred. If a
facility is an essential link in a larger
system, the percentage of damage will
be based on the relative cost of repair-
ing the damaged facility to the re-
placement cost of the portion of the
system which is operationally depend-
ent on the facility. The term ‘‘sub-
stantial improvement’” does not in-
clude any alteration of a structure or
facility listed on the National Register
of Historic Places or a State Inventory
of Historic Places. (See 44 CFR 59.1.)

Third-party contractor. Contractors
for the preparation of EISs, under the
Agency’s direction, and paid by the ap-
plicant. Under the Agency’s direction
and in compliance with 40 CFR
1506.5(c), the applicant may undertake
the necessary paperwork for the solici-
tation of a field of candidates. Federal
procurement requirements do not
apply to the Agency because it incurs
no obligations or costs under the con-
tract, nor does the Agency procure
anything under the contract.

(b) Acronyms.

contracts,

aMW—Average megawatt

CE—Categorical Exclusion

CERCLA—Comprehensive Environ-
mental Response, Compensation, and
Liability Act

CEQ—Council on Environmental Qual-
ity

EA—Environmental Assessment

ER—Environmental Report

EIS—Environmental Impact State-
ment
EPA—United States Environmental

Protection Agency
ESA—Endangered Species Act
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FEMA—Federal
ment Agency
FONSI—Finding of No Significant Im-
pact

GHG—Greenhouse Gas

kV—Kkilovolt (KV)

kW—kilowatt (kW)

MW—megawatt

MVA—Mega volt-amperes

NEPA—National Environmental Policy
Act

NHPA—National Historic Preservation

Emergency Manage-

Act

NOI—Notice of Intent

RBIC—Rural Business Investment
Company

RBS—Rural Business-Cooperative
Service

RHS—Rural Housing Service
RUS—Rural Utilities Service
ROD—Record of Decision

SEPA—State Environmental Policy
Act

USDA—United States Department of
Agriculture

USGS—United States Geological Sur-
vey

§1970.7 [Reserved]

§1970.8 Actions
mental review.

(a) The Agency must comply with the
requirements of NEPA for all Federal
actions within the:

(1) United States borders and any
other commonwealth, territory or pos-
session of the United States such as
Guam, American Samoa, U.S. Virgin
Islands, the Commonwealth of the
Northern Mariana Islands, and the
Commonwealth of Puerto Rico; and

(2) Republic of the Marshall Islands,
the Federated States of Micronesia and
the Republic of Palau, subject to appli-
cable Compacts of Free Association.

(b) Except as provided in paragraphs
(c), (d), and (e) of this section, the pro-
visions of this part apply to adminis-
trative actions by the Agency with re-
gard to the following to be Federal ac-
tions:

(1) Providing financial assistance;

(2) Certain post-financial assistance
actions with the potential to have an
effect on the environment, including:

(i) The sale or lease of Agency-owned
real property;

(ii) Lien subordination; and

requiring environ-

§1970.8

(iii) Approval of a substantial change
in the scope of a project receiving fi-
nancial assistance not previously con-
sidered.

(3) Promulgation of procedures or
regulations for new or significantly re-
vised programs; and

(4) Legislative proposals (see 40 CFR
1506.8).

(¢c) For environmental review pur-
poses, the Agency has identified and es-
tablished categories of proposed ac-
tions (§§1970.53 through 1970.55, 1970.101,
and 1970.151). An applicant may propose
to participate with other parties in the
ownership of a project. In such a case,
the Agency will determine whether the
applicant participants have sufficient
control and responsibility to alter the
development of the proposed project
prior to determining its classification.
Only if there is such control and re-
sponsibility as described below will the
Agency consider its action with regard
to the project to be a Federal action
for purposes of this part. Where the ap-
plicant proposes to participate with
other parties in the ownership of a pro-
posed project and all applicants cumu-
latively own:

(1) Five percent (5%) or less, the
project is not considered a Federal ac-
tion subject to this part;

(2) Thirty-three and one-third per-
cent (33%4%) or more, the project shall
be considered a Federal action subject
to this part;

(3) More than five percent (6%) but
less than thirty-three and one-third
percent (33%%), the Agency will deter-
mine whether the applicant partici-
pants have sufficient control and re-
sponsibility to alter the development
of the proposal such that the Agency’s
action will be considered a Federal ac-
tion subject to this part. In making
this determination, the Agency will
consider such factors as:

(i) Whether construction would be
completed regardless of the Agency’s
financial assistance or approval;

(ii) The stage of planning and con-
struction;

(iii) Total participation of the appli-
cant;

(iv) Participation percentage of each
participant; and

(v) Managerial arrangements
contractual provisions.

and
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(d) Lien sharing is not an action for
the purposes of this part.

(e) Servicing actions are directly re-
lated to financial assistance already
provided, do not require separate
NEPA review, and are not actions for
the purposes of this part.

§1970.9 Levels of environmental re-
view.

(a) The Agency has identified classes
of actions and the level of environ-
mental review required for applicant
proposals and Agency actions in sub-
parts B (CEs), C (EAs), and D (EISs) of
this part. An applicant seeking finan-
cial assistance from the Agency must
sufficiently describe its proposal so
that the Agency can properly classify
the proposal for the purposes of this
part.

(b) If an action is not identified in
the classes of actions listed in subparts
B, C, or D of this part, the Agency will
determine what level of environmental
review is appropriate.

(c) A single environmental document
will evaluate an applicant’s proposal
and any other activities that are con-
nected, interdependent, or likely to
have significant cumulative effects.
When a proposal represents one seg-
ment of a larger interdependent pro-
posal being funded jointly by various
entities, the level of environmental re-
view will normally include the entire
proposal.

(d) Upon submission of multi-year
planning documents, such as Tele-
communications Program Loan/System
Designs or multi-year Electric Pro-
gram Construction Work Plans, the
Agency will identify the appropriate
classification for all proposals listed in
the applicable design or work plan and
may request any additional environ-
mental information prior to the time
of loan approval.

§1970.10 Raising the level of environ-
mental review.

Environmental conditions, scientific
controversy, or other characteristics
unique to a specific proposal can trig-
ger the need for a higher level of envi-
ronmental review than described in
subparts B or C of this part. As appro-
priate, the Agency will determine
whether extraordinary circumstances
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(see §1970.52) or the potential for sig-
nificant environmental impacts war-
rant a higher level of review. The
Agency is solely responsible for deter-
mining the level of environmental re-
view to be conducted and the adequacy
of environmental review that has been
performed.

§1970.11 Timing of the environmental
review process.

(a) Once an applicant decides to re-
quest Agency financial assistance, the
applicant must initiate the environ-
mental review process at the earliest
possible time to ensure that planning,
design, and other decisions reflect en-
vironmental policies and values, avoid
delays, and minimize potential con-
flicts. This includes early coordination
with the Agency, all funding partners,
and regulatory agencies, in order to
minimize duplication of effort.

(b) The environmental review process
must be concluded before the obliga-
tion of funds; except for infrastructure
projects where the assurance that
funds will be available for community
health, safety, or economic develop-
ment has been determined as necessary
by the Agency Administrator. At the
discretion of the Agency Adminis-
trator, funds may be obligated contin-
gent upon the conclusion of the envi-
ronmental review process prior to any
action that would have an adverse ef-
fect on the environment or limit the
choices of any reasonable alternatives.
Funds so obligated shall be rescinded if
the Agency cannot conclude the envi-
ronmental review process before the
end of the fiscal year after the year in
which the funds were obligated, or if
the Agency determines that it cannot
proceed with approval based on find-
ings in the environmental review proc-
ess. For the purposes of this section,
infrastructure projects shall include
projects such as broadband, tele-
communications, electric, energy effi-
ciency, smart grid, water, sewer, trans-
portation, and energy capital invest-
ments in physical plant and equipment,
but not investments authorized in the
Housing Act of 1949.

(c) The environmental review process
is formally concluded when all of the
following have occurred:
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(1) The Agency has reviewed the ap-
propriate environmental review docu-
ment for completeness;

(2) All required public notices have
been published and public comment pe-
riods have elapsed;

(3) All comments received during any
established comment period have been
considered and addressed, as appro-
priate by the Agency;

(4) The environmental review docu-
ments have been approved by the Agen-
cy; and

(6) The appropriate environmental
decision document has been executed
by the Agency after paragraphs (c)(1)
through (4) of this section have been
concluded.

(d) For proposed actions listed in
§1970.151 and to ensure Agency compli-
ance with the conflict of interest provi-
sions in 40 CFR 1506.5(c), the Agency is
responsible for selecting any third-
party EIS contractor and participating
in the EIS preparation. For more infor-
mation regarding acquisition of profes-
sional services and funding of a third-
party contractor, refer to §1970.152.

[81 FR 11032, Mar. 2, 2016, as amended at 83
FR 59271, Nov. 23, 2018; 84 FR 49648, Sept. 23,
2019]

§1970.12 Limitations on actions dur-
ing the NEPA process.

(a) Limitations on actions. Applicants
must not take actions concerning a
proposal that may potentially have an
environmental impact or would other-
wise limit or affect the Agency’s deci-
sion until the Agency’s environmental
review process is concluded. If such ac-
tions are taken prior to the conclusion
of the environmental review process,
the Agency may deny the request for
financial assistance.

(b) Anticipatory demolition. If the
Agency determines that an applicant
has intentionally significantly ad-
versely affected a historic property
with the intent to avoid the require-
ments of Section 106 of the NHPA (such
as demolition or removal of all or part
of the property) the Agency may deny
the request for financial assistance in
accordance with section 110(k) of the
NHPA.

(c) Recent construction. When con-
struction is in progress or has recently
been completed by applicants who can

§1970.12

demonstrate no prior intent to seek
Agency assistance at the time of appli-
cation submittal to the Agency, the
following requirements apply:

(1) In cases where construction com-
menced within 6 months prior to the
date of application, the Agency will de-
termine and document whether the ap-
plicant initiated construction to avoid
environmental compliance require-
ments. If any evidence to that effect
exists, the Agency may deny the re-
quest for financial assistance.

(2) If there is no evidence that an ap-
plicant is attempting to avoid environ-
mental compliance requirements, the
application is subject to the following
additional requirements:

(i) The Agency will promptly provide
written notice to the applicant that
the applicant must halt construction if
it is ongoing and fulfill all environ-
mental compliance responsibilities be-
fore the requested financing will be
provided;

(ii) The applicant must take imme-
diate steps to identify any environ-
mental resources affected by the con-
struction and protect the affected re-
sources; and

(iii) With assistance from the appli-
cant and to the extent practicable, the
Agency will determine whether envi-
ronmental resources have been ad-
versely affected by any construction
and this information will be included
in the environmental document.

(d) Minimal expenditures. In accord-
ance with 40 CFR 1506.1(d), the Agency
will not be precluded from approving
minimal expenditures by the applicant
not affecting the environment (e.g.,
long lead-time equipment, purchase op-
tions, or environmental or technical
documentation needed for Agency envi-
ronmental review). To be minimal, the
expenditure must not exceed the
amount of loss which the applicant
could absorb without jeopardizing the
Government’s security interest in the
event the proposed action is not ap-
proved by the Agency, and must not
compromise the objectivity of the
Agency’s environmental review proc-
ess.
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§1970.13 Consideration of alternatives.

The purpose of considering alter-
natives to a proposed action is to ex-
plore and evaluate whether there may
be reasonable alternatives to that ac-
tion that may have fewer or less sig-
nificant negative environmental im-
pacts. When considering whether the
alternatives are reasonable, the Agen-
cy will take into account factors such
as economic and technical feasibility.
The extent of the analysis on each al-
ternative will depend on the nature and
complexity of the proposal. Environ-
mental review documents must discuss
the consideration of alternatives as fol-
lows:

(a) For proposals subject to subpart C
of this part, the environmental effects
of the ‘“No Action’ alternative must be
evaluated. All EAs must evaluate other
reasonable alternatives whenever the
proposal involves potential adverse ef-
fects to environmental resources.

(b) For proposals subject to subpart
D of this part, the Agency will follow
the requirements in 40 CFR part 1502.

§1970.14 Public involvement.

(a) Goal. The goal of public involve-
ment is to engage affected or inter-
ested parties and share information
and solicit input regarding environ-
mental impacts of proposals. This helps
the Agency to better identify potential
environmental impacts and mitigation
measures and allows the public to re-
view and comment on proposals under
consideration by the Agency. The na-
ture and extent of public involvement
will depend upon the public interest
and the complexity, sensitivity, and
potential for significant environmental
impacts of the proposal.

(b) Responsibility to involve the public.
The Agency will require applicant as-
sistance throughout the environmental
review process, as appropriate, to in-
volve the public as required under 40
CFR 1506.6. These activities may in-
clude, but are not limited to:

(1) Coordination with Federal, state,
and local agencies; Federally recog-
nized American Indian tribes; Alaska
Native organizations; Native Hawaiian
organizations; and the public;

(2) Providing meaningful opportuni-
ties for involvement of affected minor-
ity or low-income populations, which
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may include special outreach efforts,
so that potential disproportionate ef-
fects on minority or low-income popu-
lations are reduced to the maximum
extent practicable;

(3) Publication of notices;

(4) Organizing and conducting meet-
ings; and

(5) Providing translators, posting in-
formation on electronic media, or any
other additional means needed that
will successfully inform the public.

(c) Scoping. In accordance with 40
CFR 1501.7, scoping is an early and
open process to identify significant en-
vironmental issues deserving of study,
de-emphasize insignificant issues, and
determine the scope of the environ-
mental review process.

(1) Public scoping meetings allow the
public to obtain information about a
proposal and to express their concerns
directly to the parties involved and
help determine what issues are to be
addressed and what kinds of expertise,
analysis, and consultation are needed.
For proposals classified in §§1970.101
and 1970.151, scoping meetings may be
required at the Agency’s discretion.
The Agency may require a scoping
meeting whenever the proposal has
substantial controversy, scale, or com-
plexity.

(2) If required, scoping meetings will
be held at reasonable times, in acces-
sible locations, and in the geographical
area of the proposal at a location the
Agency determines would best afford
an opportunity for public involvement.

(3) When held, applicants must at-
tend and participate in all scoping
meetings. When requested by the Agen-
cy, the applicant must organize and ar-
range meeting locations, publish public
notices, provide translation, provide
for any equipment needs such as those
needed to allow for remote participa-
tion, present information on their pro-
posal, and fulfill any related activities.

(d) Public notices. (1) The Agency is
responsible for meeting the public no-
tice requirements in 40 CFR 1506.6, but
will require the applicant to provide
public notices of the availability of en-
vironmental documents and of public
meetings so as to inform those persons
and agencies who may be interested in
or affected by an applicant’s proposal.
The Agency will provide applicants
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with guidance as to specific notice con-
tent, publication frequencies, and dis-
tribution requirements. Public notices
issued by the Agency or the applicant
must describe the nature, location, and
extent of the applicant’s proposal and
the Agency’s proposed action; notices
must also indicate the availability and
location of pertinent information.

(2) Notices generally must be pub-
lished in a newspaper(s) of general cir-
culation (both in print and online)
within the proposal’s affected areas
and other places as determined by the
Agency. The notice must be published
in the non-classified section of the
newspaper. If the affected area is large-
ly non-English speaking or bilingual,
the notice must be published in both
English and non-English language
newspapers serving the affected area, if
both are available. The Agency will de-
termine the use of other distribution
methods for communicating informa-
tion to affected individuals and com-
munities if those are more likely to be
effective. The applicant must obtain an
“affidavit of publication’ or other such
evidence from all publications (or
equivalent verification if other dis-
tribution methods were used) and must
submit such evidence to the Agency to
be made a part of the Agency’s Admin-
istrative Record.

(3) The number of times notices re-
garding EAs must be published is speci-
fied in §1970.102(b)(6)(ii). Other dis-
tribution methods may be used in spe-
cial circumstances when a newspaper
notice is not available or is not ade-
quate. Additional distribution methods
may include, but are not limited to, di-
rect public notices to adjacent prop-
erty owners or occupants, mass mail-
ings, radio broadcasts, internet post-
ings, posters, or some other combina-
tion of public announcements.

(4) Formal notices required for EIS-
level proposals pursuant to 40 CFR part
1500 will be published by the Agency in
the FEDERAL REGISTER.

(e) Public availability. Documents as-
sociated with the environmental re-
view process will be made available to
the public at convenient locations
specified in public notices and, where
appropriate, on the Agency’s internet
site. Environmental documents that
are voluminous or contain hard-to-re-
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produce graphics or maps should be
made available for viewing at one or
more locations, such as an Agency field
office, public library, or the applicant’s
place of business. Upon request, the
Agency will promptly provide inter-
ested parties copies of environmental
review documents without charge to
the extent practicable, or at a fee not
to exceed the cost of reproducing and
shipping the copies.

(f) Public comments. All comments
should be directed to the Agency. Com-
ments received by applicants must be
forwarded to the Agency in a timely
manner. The Agency will assess and
consider all comments received.

§1970.15 Interagency cooperation.

In order to reduce delay and paper-
work, the Agency will, when prac-
ticable, eliminate duplication of Fed-
eral, state, and local procedures by par-
ticipating in joint environmental docu-
ment preparation, adopting appro-
priate environmental documents pre-
pared for or by other Federal agencies,
and incorporating by reference other
environmental documents in accord-
ance with 40 CFR 1506.2 and 1506.3.

(a) Coordination with other Federal
agencies. When other Federal agencies
are involved in an Agency action listed
in §1970.101 or §1970.151, the Agency
will coordinate with these agencies to
determine cooperating agency relation-
ships as appropriate in the preparation
of a joint environmental review docu-
ment. The criteria for making this de-
termination can be found at 40 CFR
1501.5.

(b) Adoption of documents prepared for
or by other Federal agencies. The Agency
may adopt EAs or EISs prepared for or
by other Federal agencies if the pro-
posed actions and site conditions ad-
dressed in the environmental document
are substantially the same as those as-
sociated with the proposal being con-
sidered by the Agency. The Agency will
consider age, location, and other rea-
sonable factors in determining the use-
fulness of the other Federal documents.
The Agency will complete an inde-
pendent evaluation of the environ-
mental document to ensure it meets
the requirements of this part. If any
environmental document does not meet
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all Agency requirements, it will be sup-
plemented prior to adoption. Where
there is a conflict in the two agencies’
classes of action, the Agency may
adopt the document provided that it
meets the Agency’s requirements.

(c) Cooperation with state and local
governments. In accordance with 40 CFR
1500.5 and 1506.2, the Agency will co-
operate with state and local agencies
to the fullest extent possible to reduce
delay and duplication between NEPA
and comparable state and local re-
quirements.

(1) Joint environmental documents.
To the extent practicable, the Agency
will participate in the preparation of a
joint document to ensure that all of
the requirements of this part are met.
Applicants that request Agency assist-
ance for specific proposals must con-
tact the Agency at the earliest possible
date to determine if joint environ-
mental documents can be effectively
prepared. In order to prepare joint doc-
uments the following conditions must
be met:

(i) Applicants must also be seeking
financial, technical, or other assist-
ance such as permitting or approvals
from a state or local agency that has
responsibility to complete an environ-
mental review for the applicant’s pro-
posal; and

(ii) The Agency and the state or local
agency may agree to be joint lead
agencies where practicable. When state
laws or local ordinances have environ-
mental requirements in addition to,
but not in conflict with those of the
Agency, the Agency will cooperate in
fulfilling these requirements.

(2) Incorporating other documents.
The Agency cannot adopt a non-Fed-
eral environmental document under
NEPA. However, if an environmental
document is not jointly prepared as de-
scribed in paragraph (c)(1) of this sec-
tion (e.g., prepared in accordance with
a state environmental policy act
[SEPA]), the Agency will evaluate the
document as reference or supporting
material for the Agency’s environ-
mental document.

§1970.16 Mitigation.

(a) The goal of mitigation is to avoid,
minimize, rectify, reduce, or com-
pensate for the adverse environmental
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impacts of an action. The Agency will
seek to mitigate potential adverse en-
vironmental impacts resulting from
Agency actions. All mitigation meas-
ures will be included in Agency com-
mitment or decision documents.

(b) Mitigation measures, where nec-
essary for a FONSI or a ROD, will be
discussed with the applicant and with
any other relevant agency and, to the
extent practicable, incorporated into
Agency commitment documents, plans
and specifications, and construction
contracts so as to be legally binding.

(c) The Agency, applicable lenders, or
any intermediaries will monitor imple-
mentation of all mitigation measures
during development of design, final
plans, inspections during the construc-
tion phase of projects, as well as in fu-
ture servicing visits. The Agency will
direct applicants to take necessary
measures to bring the project into
compliance. If the applicant fails to
achieve compliance, all advancement
of funds and the approval of cost reim-
bursements will be suspended. Other
measures may be taken by the Agency
to redress the failed mitigation as ap-
propriate.

§1970.17 Programmatic analyses and
tiering.

In accordance with 40 CFR 1502.20 and
to foster better decision making, the
Agency may consider preparing pro-
grammatic-level NEPA analyses and
tiering to eliminate repetitive discus-
sions of the same issues and to focus on
the actual issues ripe for decision at
each level of environmental review.

§1970.18 Emergencies.

When an emergency exists and the
Agency determines that it is necessary
to take emergency action before pre-
paring a NEPA analysis and any re-
quired documentation, the provisions
of this section apply.

(a) Urgent response. The Agency and
the applicant, as appropriate, may take
actions necessary to control the imme-
diate impacts of an emergency (see
§1970.53(e)). Emergency actions include
those that are urgently needed to re-
store services and to mitigate harm to
life, property, or important natural or
cultural resources. When taking such
actions, the Agency and the applicant,
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when applicable, will take into account
the probable environmental con-
sequences of the emergency action and
mitigate foreseeable adverse environ-
mental effects to the extent prac-
ticable.

(b) CE- and EA-level actions. If the
Agency proposes longer-term emer-
gency actions other than those actions
described in paragraph (a) of this sec-
tion, and such actions are not likely to
have significant environmental im-
pacts, the Agency will document that
determination in a finding for a CE or
in a FONSI for an EA prepared in ac-
cordance with this part. If the Agency
finds that the nature and scope of pro-
posed emergency actions are such that
they must be undertaken prior to pre-
paring any NEPA analysis and docu-
mentation associated with a CE or EA,
the Agency will identify alternative ar-
rangements for compliance with this
part with the appropriate agencies.

(1) Alternative arrangements for en-
vironmental compliance are limited to
actions necessary to control the imme-
diate impacts of the emergency.

(2) Alternative arrangements will, to
the extent practicable, attempt to
achieve the substantive requirements
of this part.

(c) EIS-level actions. If the Agency
proposes emergency actions other than
those actions described in paragraphs
(a) or (b) of this section and such ac-
tions are likely to have significant en-
vironmental impacts, then the Agency
will consult with the CEQ about alter-
native arrangements in accordance
with CEQ regulations at 40 CFR 1506.11
as soon as possible.

§§1970.19-1970.50 [Reserved]

Subpart B—NEPA Categorical
Exclusions

§1970.51 Applying CEs.

(a) The actions listed in §§1970.53
through 1970.55 are classes of actions
that the Agency has determined do not
individually or cumulatively have a
significant effect on the human envi-
ronment (referred to as ‘‘categorical
exclusions’ or CEs).

(1) Actions listed in §1970.53 do not
normally require applicants to submit
environmental documentation with
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their applications. However, these ap-
plicants may be required to provide en-
vironmental information at the Agen-
cy’s request.

(2) Actions listed in §1970.54 normally
require the submission of an environ-
mental report (ER) by an applicant to
allow the Agency to determine whether
extraordinary circumstances (as de-
fined in §1970.52(a)) exist. When the
Agency determines that extraordinary
circumstances exist, an EA or EIS, as
appropriate, will be required and, in
such instances, applicants may be re-
quired to provide additional environ-
mental information later at the Agen-
cy’s request.

(3) Actions listed in §1970.55 relate to
financial assistance whereby the appli-
cant is a primary recipient of a multi-
tier program providing financial assist-
ance to secondary or ultimate recipi-
ents without specifying the use of such
funds for eligible actions at the time of
initial application and approval. The
decision to approve or fund such initial
proposals has no discernible environ-
mental effects and is therefore cat-
egorically excluded provided the pri-
mary recipient enters into an agree-
ment with the Agency for future re-
views. The primary recipient is limited
to making the Agency’s financial as-
sistance available to secondary recipi-
ents for the types of projects specified
in the primary recipient’s application.
Second-tier funding of proposals to sec-
ondary or ultimate recipients will be
screened for extraordinary cir-
cumstances by the primary recipient
and monitored by the Agency. If the
primary recipient determines that ex-
traordinary circumstances exist on any
second-tier proposal, it must be re-
ferred to the Agency for the appro-
priate level of review under this part in
accordance with subparts C and D.

(b) To find that a proposal is cat-
egorically excluded, the Agency must
determine the following:

(1) The proposal fits within a class of
actions that is listed in §§1970.53
through 1970.55;

(2) There are no extraordinary cir-
cumstances related to the proposal (see
§1970.52); and

(3) The proposal is not ‘‘connected”
to other actions with potentially sig-
nificant impacts (see 40 CFR
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1508.25(a)(1)) or is not considered a
“‘cumulative action” (see 40 CFR
1508.25(a)(2)), and is not precluded by 40
CFR 1506.1.

(c) A proposal that consists of more
than one action may be categorically
excluded only if all components of the
proposed action are eligible for a CE.

(d) If, at any time during the envi-
ronmental review process, the Agency
determines that the proposal does not
meet the criteria listed in §§1970.53
through 1970.55, an EA or EIS, as appro-
priate, will be required.

(e) Failure to achieve compliance
with this part will postpone further
consideration of an applicant’s pro-
posal until such compliance is achieved
or the applicant withdraws the pro-
posal. If compliance is not achieved,
the Agency will deny the request for fi-
nancial assistance.

§1970.52 Extraordinary
cumstances.

cir-

(a) Extraordinary circumstances are
unique situations presented by specific
proposals, such as characteristics of
the geographic area affected by the
proposal, scientific controversy about
the environmental effects of the pro-
posal, uncertain effects or effects in-
volving unique or unknown risks, and
unresolved conflicts concerning alter-
nate uses of available resources within
the meaning of section 102(2)(E) of
NEPA. In the event of extraordinary
circumstances, a normally excluded ac-
tion will be the subject of an additional
environmental review by the Agency to
determine the potential of the Agency
action to cause any significant adverse
environmental effect, and could, at the
Agency’s sole discretion, require an EA
or an EIS, prepared in accordance with
subparts C or D of this part, respec-
tively.

(b) Significant adverse environ-
mental effects that the Agency con-
siders to be extraordinary cir-
cumstances include, but are not lim-
ited to:

(1) Any violation of applicable Fed-
eral, state, or local statutory, regu-
latory, or permit requirements for en-
vironment, safety, and health.

(2) Siting, construction, or major ex-
pansion of Resource Conservation and
Recovery Act permitted waste storage,
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disposal, recovery, or treatment facili-
ties (including incinerators), even if
the proposal includes categorically ex-
cluded waste storage, disposal, recov-
ery, or treatment actions.

(3) Any proposal that is likely to
cause uncontrolled or unpermitted re-
leases of hazardous substances, pollut-
ants, contaminants, or petroleum and
natural gas products.

(4) An adverse effect on the following
environmental resources:

(i) Historic properties;

(ii) Federally listed threatened or en-
dangered species, critical habitat, Fed-
erally proposed or candidate species;

(iii) Wetlands (Those actions that
propose to convert or propose new con-
struction in wetlands will require con-
sideration of alternatives to avoid ad-
verse effects and unwarranted conver-
sions of wetlands. For actions involv-
ing linear utility infrastructure where
utilities are proposed to be installed in
existing, previously disturbed rights-
of-way or that are authorized under ap-
plicable Clean Water Act, Section 404
nationwide permits will not require the
consideration of alternatives. Those ac-
tions that require Section 404 indi-
vidual permits would create an ex-
traordinary circumstance);

(iv) Floodplains (those actions that
introduce fill or structures into a
floodplain or propose substantial im-
provements to structures within a
floodplain will require consideration of
alternatives to avoid adverse effects
and incompatible development in
floodplains. Actions that do not ad-
versely affect the hydrologic character
of a floodplain, such as buried utility
lines or subsurface pump stations,
would not create an extraordinary cir-
cumstance; or purchase of existing
structures within the floodplain will
not create an extraordinary cir-
cumstance but may require consider-
ation of alternatives to avoid adverse
effects and incompatible development
in floodplains when determined appro-
priate by the Agency);

(v) Areas having formal Federal or
state designations such as wilderness
areas, parks, or wildlife refuges; wild
and scenic rivers; or marine sanc-
tuaries;

208



RHS, RBS, RUS, FSA, USDA

(vi) Special sources of water (such as
sole source aquifers, wellhead protec-
tion areas, and other water sources
that are vital in a region);

(vii) Coastal barrier resources or, un-
less exempt, coastal zone management
areas; and

(viii) Coral reefs.

(6) The existence of controversy
based on effects to the human environ-
ment brought to the Agency’s atten-
tion by a Federal, tribal, state, or local
government agency.

§1970.53 CEs involving no or minimal
disturbance without an environ-
mental report.

The CEs in this section are for pro-
posals for financial assistance that in-
volve no or minimal alterations in the
physical environment and typically
occur on previously disturbed Iland.
These actions normally do not require
an applicant to submit environmental
documentation with the application.
However, based on the review of the
project description, the Agency may
request additional environmental docu-
mentation from the applicant at any
time, specifically if the Agency deter-
mines that extraordinary cir-
cumstances may exist. In accordance
with Section 106 of the National His-
toric Preservation Act (54 U.S.C. 300101
et seq.) and its implementing regula-
tions under 36 CFR 800.3(a), the Agency
has determined that the actions in this
section are undertakings, and in ac-
cordance with 36 CFR 800.3(a)(1) has
identified those undertakings for which
no further review under 36 CFR part 800
is required because they have no poten-
tial to cause effects to historic prop-
erties. In accordance with section 7 of
the Endangered Species Act (16 U.S.C.
15631 et seq.) and its implementing regu-
lations at 50 CFR part 402, the Agency
has determined that the actions in this
section are actions for purposes of the
Endangered Species Act, and in accord-
ance with 50 CFR 402.06 has identified
those actions for which no further re-
view under 50 CFR part 402 is required
because they will have no effect to list-
ed threatened and endangered species.

(a) Routine financial actions. The fol-
lowing are routine financial actions
and, as such, are classified as categor-
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ical exclusions identified in paragraphs
(a)(1) through (7) of this section.

(1) Financial assistance for the pur-
chase, transfer, lease, or other acquisi-
tion of real property when no or mini-
mal change in use is reasonably fore-
seeable.

(i) Real property includes land and
any existing permanent or affixed
structures.

(ii) ““No or minimal change in use is
reasonably foreseeable’” means no or
only a small change in use, capacity,
purpose, operation, or design is ex-
pected where the foreseeable type and
magnitude of impacts would remain es-
sentially the same.

(2) Financial assistance for the pur-
chase, transfer, or lease of personal
property or fixtures where no or mini-
mal change in operations is reasonably
foreseeable. These include:

(i) Approval of minimal expenditures
not affecting the environment such as
contracts for long lead-time equipment
and purchase options by applicants
under the terms of 40 CFR 1506.1(d) and
7 CFR 1970.12;

(ii) Acquisition of end-user equip-
ment and programming for tele-
communication distance learning;

(iii) Purchase, replacement, or instal-
lation of equipment necessary for the
operation of an existing facility (such
as Supervisory Control and Data Ac-
quisition Systems (SCADA), energy
management or efficiency improve-
ment systems (including heat rate effi-
ciency), replacement or conversion to
enable use of renewable fuels, standby
internal combustion electric genera-
tors, battery energy storage systems,
and associated facilities for the pri-
mary purpose of providing emergency
power);

(iv) Purchase of vehicles (such as
those used in business, utility, commu-
nity, or emergency services oper-
ations);

(v) Purchase of existing water rights
where no associated construction is in-
volved;

(vi) Purchase of livestock and essen-
tial farm equipment, including crop
storing and drying equipment; and

(vii) Purchase of stock in an existing
enterprise to obtain an ownership in-
terest in that enterprise.
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(3) Financial assistance for operating
(working) capital for an existing oper-
ation to support day-to-day expenses.

(4) Sale or lease of Agency-owned real
property, if the sale or lease of Agency-
owned real property will have no or
minimal construction or change in cur-
rent operations in the foreseeable fu-
ture.

(5) The provision of additional finan-
cial assistance for cost overruns where
the purpose, operation, location, and
design of the proposal as originally ap-
proved has not been substantially
changed.

(6) Rural Business Investment Pro-
gram (7 U.S.C. 1989 and 2009cc et seq.)
actions as follows:

(i) Non-leveraged program actions
that include licensing by USDA of
Rural Business Investment Companies
(RBIC); or

(ii) Leveraged program actions that
include licensing by USDA of RBIC and
Federal financial assistance in the
form of technical grants or guarantees
of debentures of an RBIC, unless such
Federal assistance is used to finance
construction or development of land.

(7) A guarantee provided to a guaran-
teed lender for the sole purpose of refi-
nancing outstanding bonds or notes or
a guarantee provided to the Federal Fi-
nancing Bank pursuant to Section
313A(a) of the Rural Electrification Act
of 1936 for the purpose of:

(i) Refinancing existing debt instru-
ments of a lender organized on a not-
for-profit basis; or

(ii) Prepaying outstanding notes or
bonds made to or guaranteed by the
Agency.

(b) Information gathering and technical
assistance. The following are CEs for fi-
nancial assistance, identified in para-
graphs (b)(1) through (3) of this section.

(1) Information gathering, data anal-
ysis, document preparation, real estate
appraisals, environmental site assess-
ments, and information dissemination.
Examples of these actions are:

(i) Information gathering such as re-
search, literature surveys, inventories,
and audits;

(ii) Data analysis such as computer
modeling;

(iii) Document preparation such as
strategic plans; conceptual designs;
management, economic, planning, or
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feasibility studies; energy audits or as-
sessments; environmental analyses;
and survey and analyses of accounts
and business practices; and

(iv) Information dissemination such
as document mailings, publication, and
distribution; and classroom training
and informational programs.

(2) Technical advice, training, plan-
ning assistance, and capacity building.
Examples of these actions are:

(i) Technical advice, training, plan-
ning assistance such as guidance for
cooperatives and self-help housing
group planning; and

(ii) Capacity building such as leader-
ship training, strategic planning, and
community development training.

(3) Site characterization, environ-
mental testing, and monitoring where
no significant alteration of existing
ambient conditions would occur. This
includes, but is not limited to, air, sur-
face water, groundwater, wind, soil, or
rock core sampling; installation of
monitoring wells; and installation of
small-scale air, water, or weather mon-
itoring equipment.

(c) Minor construction proposals. The
following are CEs that apply to finan-
cial assistance for minor construction
proposals:

(1) Minor amendments or revisions to
previously approved projects provided
such activities do not alter the pur-
pose, operation, geographic scope, or
design of the project as originally ap-
proved;

(2) Repair, upgrade, or replacement of
equipment in existing structures for
such purposes as improving habit-
ability, energy efficiency (including
heat rate efficiency), replacement or
conversion to enable use of renewable
fuels, pollution prevention, or pollu-
tion control;

(3) Any internal modification or
minimal external modification, res-
toration, renovation, maintenance, and
replacement in-kind to an existing fa-
cility or structure;

(4) Construction of or substantial im-
provement to a single-family dwelling,
or a Rural Housing Site Loan project
or multi-family housing project serv-
ing up to four families and affecting
less than 10 acres of land;

(6) Siting, construction, and oper-
ation of new or additional water supply
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wells for residential, farm, or livestock
use;

(6) Replacement of existing water and
sewer lines within the existing right-
of-way and as long as the size of pipe is
either no larger than the inner diame-
ter of the existing pipe or is an in-
creased diameter as required by Fed-
eral or state requirements. If a larger
pipe size is required, applicants must
provide a copy of written administra-
tive requirements mandating a min-
imum pipe diameter from the regu-
latory agency with jurisdiction;

(7) Modifications of an existing water
supply well to restore production in ex-
isting commercial well fields, if there
would be no drawdown other than in
the immediate vicinity of the pumping
well, no resulting long-term decline of
the water table, and no degradation of
the aquifer from the replacement well;

(8) New utility service connections to
individual users or construction of util-
ity lines or associated components
where the applicant has no control
over the placement of the utility facili-
ties; and

(9) Conversion of land in agricultural
production to pastureland or forests, or
conversion of pastureland to forest.

(d) Emergy or telecommunication pro-
posals. The following are CHs that
apply to financial assistance for energy
or telecommunication proposals:

(1) Upgrading or rebuilding existing
telecommunication facilities (both
wired and wireless) or addition of aer-
ial cables for communication purposes
to electric power lines that would not
affect the environment beyond the pre-
viously-developed, existing rights-of-
way;

(2) Burying new facilities for commu-
nication purposes in previously devel-
oped, existing rights-of-way and in
areas already in or committed to ur-
banized development or rural settle-
ments whether incorporated or unin-
corporated that are characterized by
high human densities and within con-
tiguous, highly disturbed environments
with human-built features. Covered ac-
tions include associated vaults and
pulling and tensioning sites outside
rights-of-way in nearby previously dis-
turbed or developed land;

(3) Changes to electric transmission
lines that involve pole replacement or

§1970.53

structural components only where ei-
ther the same or substantially equiva-
lent support structures at the approxi-
mate existing support structure loca-
tions are used;

(4) Phase or voltage conversions,
reconductoring, upgrading, or rebuild-
ing of existing electric distribution
lines that would not affect the environ-
ment beyond the previously developed,
existing rights-of-way. Includes pole
replacements but does not include
overhead-to-underground conversions;

(5) Collocation of telecommuni-
cations equipment on existing infra-
structure and deployment of distrib-
uted antenna systems and small cell
networks provided the latter tech-
nologies are not attached to and will
not cause adverse effects to historic
properties;

(6) Siting, construction, and oper-
ation of small, ground source heat
pump systems that would be located on
previously developed land;

(7) Siting, construction, and oper-
ation of small solar electric projects or
solar thermal projects to be installed
on or adjacent to an existing structure
and that would not affect the environ-
ment beyond the previously developed
facility area and are not attached to
and will not cause adverse effects to
historic properties;

(8) Siting, construction, and oper-
ation of small biomass projects, such
as animal waste anaerobic digesters or
gasifiers, that would use feedstock pro-
duced on site (such as a farm where the
site has been previously disturbed) and
supply gas or electricity for the site’s
own energy needs with no or only inci-
dental export of energy;

(9) Construction of small standby
electric generating facilities with a
rating of one average megawatt (MW)
or less, and associated facilities, for
the purpose of providing emergency
power for or startup of an existing fa-
cility;

(10) Additions or modifications to
electric transmission facilities that
would not affect the environment be-
yond the previously developed facility
area including, but not limited to,
switchyard rock, grounding upgrades,
secondary containment projects, pav-
ing projects, seismic upgrading, tower
modifications, changing insulators, and
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replacement of poles, circuit breakers,
conductors, transformers, and cross-
arms; and

(11) Safety, environmental, or energy
efficiency (including heat rate effi-
ciency) improvements within an exist-
ing electric generation facility, includ-
ing addition, replacement, or upgrade
of facility components (such as precipi-
tator, baghouse, or scrubber installa-
tions), that do not result in a change to
the design capacity or function of the
facility and do not result in an increase
in pollutant emissions, effluent dis-
charges, or waste products.

(e) Emergency situations. Repairs
made because of an emergency situa-
tion to return to service damaged fa-
cilities of an applicant’s utility system
or other actions necessary to preserve
life and control the immediate impacts
of the emergency.

(f) Promulgation of rules or formal no-
tices. The promulgation of rules or for-
mal notices for policies or programs
that are administrative or financial
procedures for implementing Agency
assistance activities.

(g) Agency proposals for legislation.
Agency proposals for legislation that
have no potential for significant envi-
ronmental impacts because they would
allow for no or minimal construction
or change in operations.

(h) Administrative actions. Agency pro-
curement activities for goods and serv-
ices; routine facility operations; per-
sonnel actions, including but not lim-
ited to, reduction in force or employee
transfers resulting from workload ad-
justments, and reduced personnel or
funding levels; and other such manage-
ment actions related to the operation
of the Agency.

§1970.54 CEs involving small-scale de-
velopment with an environmental
report.

The CEs in this section are for pro-
posals for financial assistance that re-
quire an applicant to submit an ER
with their application to facilitate
Agency determination of extraordinary
circumstances. At a minimum, the ER
will include a complete description of
all components of the applicant’s pro-
posal and any connected actions, in-
cluding its specific location on detailed
site plans as well as location maps
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equivalent to a U.S. Geological Survey
(USGS) quadrangle map; and informa-
tion from authoritative sources accept-
able to the Agency confirming the
presence or absence of sensitive envi-
ronmental resources in the area that
could be affected by the applicant’s
proposal. The ER submitted must be
accurate, complete, and capable of
verification. The Agency may request
additional information as needed to
make an environmental determination.
Failure to submit the required environ-
mental report will postpone further
consideration of the applicant’s pro-
posal until the ER is submitted, or the
Agency may deny the request for finan-
cial assistance. The Agency will review
the ER and determine if extraordinary
circumstances exist. The Agency’s re-
view may determine that classification
as an EA or an EIS is more appropriate
than a CE classification.

(a) Small-scale site-specific develop-
ment. The following CEs apply to pro-
posals where site development activi-
ties (including construction, expansion,
repair, rehabilitation, or other im-
provements) for rural development pur-
poses would impact not more than 10
acres of real property and would not
cause a substantial increase in traffic.
These CEs are identified in paragraphs
(a)(1) through (a)(9) of this section.
This paragraph does not apply to new
industrial proposals (such as ethanol
and biodiesel production facilities) or
those classes of action listed in
§§1970.53, 1970.101, or 1970.151.

(1) Multi-family housing and Rural
Housing Site Loans.

(2) Business development.

(3) Community facilities such as mu-
nicipal buildings, libraries, security
services, fire protection, schools, and
health and recreation facilities.

(4) Infrastructure to support utility
systems such as water or wastewater
facilities; headquarters, maintenance,
equipment storage, or microwave fa-
cilities; and energy management sys-
tems. This does not include proposals
that either create a new or relocate an
existing discharge to or a withdrawal
from surface or ground waters, or cause
substantial increase in a withdrawal or
discharge at an existing site.

(5) Installation of new, commercial-
scale water supply wells and associated
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pipelines or water storage facilities
that are required by a regulatory au-
thority or standard engineering prac-
tice as a backup to existing production
well(s) or as reserve for fire protection.

(6) Construction of telecommuni-
cations towers and associated facili-
ties, if the towers and associated facili-
ties are 450 feet or less in height and
would not be in or visible from an area
of documented scenic value.

(7) Repair, rehabilitation, or restora-
tion of water control, flood control, or
water impoundment facilities, such as
dams, dikes, levees, detention res-
ervoirs, and drainage ditches, with
minimal change in use, size, capacity,
purpose, operation, location, or design
from the original facility.

(8) Installation or enlargement of ir-
rigation facilities on an applicant’s
land, including storage reservoirs, di-
version dams, wells, pumping plants,
canals, pipelines, and sprinklers de-
signed to irrigate less than 80 acres.

(9) Replacement or restoration of ir-
rigation facilities, including storage
reservoirs, diversion dams, wells,
pumping plants, canals, pipelines, and
sprinklers, with no or minimal change
in use, size, capacity, or location from
the original facility(s).

(10) Vegetative biomass harvesting
operations of no more than 15 acres,
provided any amount of land involved
in harvesting is to be conducted man-
aged on a sustainable basis and accord-
ing to a Federal, state, or other gov-
ernmental unit approved management
plan.

(b) Small-scale corridor development.
The following CEs apply to financial
assistance for:

(1) Construction or repair of roads,
streets, and sidewalks, including re-
lated structures such as curbs, gutters,
storm drains, and bridges, in an exist-
ing right-of-way with minimal change
in use, size, capacity, purpose, or loca-
tion from the original infrastructure;

(2) Improvement and expansion of ex-
isting water, waste water, and gas util-
ity systems:

(i) Within one mile of currently
served areas irrespective of the percent
of increase in new capacity, or

(ii) Increasing capacity not more
than 30 percent of the existing user
population;
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(3) Replacement of utility lines where
road reconstruction undertaken by
non-Agency applicants requires the re-
location of lines either within or im-
mediately adjacent to the new road
easement or right-of-way; and

(4) Installation of new linear tele-
communications facilities and related
equipment and infrastructure.

(c) Small-scale energy proposals. The
following CEs apply to financial assist-
ance for:

(1) Construction of electric power
substations (including switching sta-
tions and support facilities) or modi-
fication of existing substations, switch-
yvards, and support facilities;

(2) Construction of electric power
lines and associated facilities designed
for or capable of operation at a nomi-
nal voltage of either:

(i) Less than 69 kilovolts (KV);

(ii) Less than 230 KV if no more than
25 miles of line are involved; or

(iii) 230 KV or greater involving no
more than three miles of line, but not
for the integration of major new gen-
eration resources into a bulk trans-
mission system;

(3) Reconstruction (upgrading or re-
building) or minor relocation of exist-
ing electric transmission lines (230 kV
or less) 256 miles in length or less to en-
hance environmental and land use val-
ues or to improve reliability or access.
Such actions include relocations to
avoid right-of-way encroachments, re-
solve conflict with property develop-
ment, accommodate road/highway con-
struction, allow for the construction of
facilities such as canals and pipelines,
or reduce existing impacts to environ-
mentally sensitive areas;

(4) Repowering or uprating modifica-
tions or expansion of an existing
unit(s) up to a rating of 50 average MW
at electric generating facilities in
order to maintain or improve the effi-
ciency, capacity, or energy output of
the facility. Any air emissions from
such activities must be within the lim-
its of an existing air permit;

(5) Installation of new generating
units or replacement of existing gener-
ating units at an existing hydroelectric
facility or dam which results in no
change in the normal maximum sur-
face area or normal maximum surface
elevation of the existing impoundment.
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All supporting facilities and new re-
lated electric transmission lines 10
miles in length or less are included;

(6) Installation of a heat recovery
steam generator and steam turbine
with a rating of 200 average MW or less
on an existing electric generation site
for the purpose of combined cycle oper-
ations. All supporting facilities and
new related electric transmission lines
10 miles in length or less are included;

(7) Construction of small electric
generating facilities (except geo-
thermal and solar electric projects), in-
cluding those fueled with wind or bio-
mass, with a rating of 10 average MW
or less. All supporting facilities and
new related electric transmission lines
10 miles in length or less are included;

(8) Siting, construction, and oper-
ation of small biomass projects (except
small electric generating facilities
projects fueled with biomass) pro-
ducing not more than 3 million gallons
of liquid fuel or 300,000 million british
thermal units annually, developed on
up 10 acres of land;

9 Geothermal electric power
projects or geothermal heating or cool-
ing projects developed on up to 10 acres
of land and including installation of
one geothermal well for the production
of geothermal fluids for direct use ap-
plication (such as space or water heat-
ing/cooling) or for power generation.
All supporting facilities and new re-
lated electric transmission lines 10
miles in length or less are included;

(10) Solar electric projects or solar
thermal projects developed on up to 10
acres of land including all supporting
facilities and new related electric
transmission lines 10 miles in length or
less;

(11) Distributed resources of any ca-
pacity located at or adjacent to an ex-
isting landfill site or wastewater treat-
ment facility that is powered by refuse-
derived fuel. All supporting facilities
and new related electric transmission
lines 10 miles in length or less are in-
cluded;

(12) Small conduit hydroelectric fa-
cilities having a total installed capac-
ity of not more than 5 average MW
using an existing conduit such as an ir-
rigation ditch or a pipe into which a
turbine would be placed for the purpose
of electric generation. All supporting
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facilities and new related electric
transmission lines 10 miles in length or
less are included; and

(13) Modifications or enhancements
to existing facilities or structures that
would not substantially change the
footprint or function of the facility or
structure and that are undertaken for
the purpose of improving energy effi-
ciency (including heat rate efficiency),
promoting pollution prevention or con-
trol, safety, reliability, or security.
This includes, but is not limited to,
retrofitting existing facilities to
produce biofuels and replacing fossil
fuels used to produce heat or power in
biorefineries with renewable biomass.
This also includes installation of fuel
blender pumps and associated changes
within an existing fuel facility.

§1970.55 CEs for multi-tier actions.

The CEs in this section apply solely
to providing financial assistance to pri-
mary recipients in multi-tier action
programs.

(a) The Agency’s approval of finan-
cial assistance to a primary recipient
in a multi-tier action program is cat-
egorically excluded under this section
only if the primary recipient agrees in
writing to:

(1) Conduct a screening of all pro-
posed uses of funds to determine
whether each proposal that would be
funded or financed falls within §1970.53
or §1970.54 as a categorical exclusion;

(2) Obtain sufficient information to
make an evaluation of those proposals
listed in §1970.563 and prepare an ER for
proposals under §1970.54 to determine if
extraordinary circumstances (as de-
scribed in §1970.52) are present;

(3) Document and maintain its con-
clusions regarding the applicability of
a CE in its official records for Agency
verification; and

(4) Refer all proposals that do not
meet listed CEs in §1970.53 or §1970.54,
and proposals that may have extraor-
dinary circumstances (as described in
§1970.52) to the Agency for further re-
view in accordance with this part.

(b) The primary recipient’s compli-
ance with this section will be mon-
itored and verified in Agency compli-
ance reviews and other required audits.
Failure by a primary recipient to meet
the requirements of this section will
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result in penalties that may include
written warnings, withdrawal of Agen-
cy financial assistance, suspension
from participation in Agency pro-
grams, or other appropriate action.

(¢) Nothing in this section is in-
tended to delegate the Agency’s re-
sponsibility for compliance with this
part. The Agency will continue to
maintain ultimate responsibility for
and control over the environmental re-
view process in accordance with this
part.

§§1970.56-1970.100 [Reserved]

Subpart C—NEPA Environmental
Assessments

§1970.101 General.

(a) An EA is a concise public docu-
ment used by the Agency to determine
whether to issue a FONSI or prepare an
EIS, as specified in subpart D of this
part. If, at any point during the prepa-
ration of an EA, it is determined that
the proposal will have a potentially
significant impact on the quality of the
human environment, an EIS will be
prepared.

(b) Unless otherwise determined by
the Agency, EAs will be prepared for
all ““Federal actions’ as described in
§1970.8, unless such actions are cat-
egorically excluded, as determined
under subpart B of this part, or require
an EIS, as provided under subpart D of
this part;

(c) Preparation of an EA will begin as
soon as the Agency has determined the
proper classification of the applicant’s
proposal. Applicants should consult as
early as possible with the Agency to
determine the environmental review
requirements of their proposals. The
EA must be prepared concurrently with
the early planning and design phase of
the proposal. The EA will not be con-
sidered complete until it is in compli-
ance with this part.

(d) Failure to achieve compliance
with this part will postpone further
consideration of the applicant’s pro-
posal until such compliance is achieved
or the applicant withdraws the applica-
tion. If compliance is not achieved, the
Agency will deny the request for finan-
cial assistance.
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§1970.102 Preparation of EAs.

The EA must focus on resources that
might be affected and any environ-
mental issues that are of public con-
cern.

(a) The amount of information and
level of analysis provided in the EA
should be commensurate with the mag-
nitude of the proposal’s activities and
its potential to affect the quality of
the human environment. At a min-
imum, the EA must discuss the fol-
lowing:

(1) The purpose and need for the pro-
posed action;

(2) The affected environment, includ-
ing baseline conditions that may be
impacted by the proposed action and
alternatives;

(3) The environmental impacts of the
proposed action including the No Ac-
tion alternative, and, if a specific
project element is likely to adversely
affect a resource, at least one alter-
native to that project element;

(4) Any applicable environmental
laws and Executive Orders;

(5) Any required coordination under-
taken with any Federal, state, or local
agencies or Indian tribes regarding
compliance with applicable laws and
Executive Orders;

(6) Mitigation measures considered,
including those measures that must be
adopted to ensure the action will not
have significant impacts;

(7) Any documents incorporated by
reference, if appropriate, including in-
formation provided by the applicant for
the proposed action; and

(8) A listing of persons and agencies
consulted.

(b) The following describes the nor-
mal processing of an EA under this
subpart:

(1) The Agency advises the applicant
of its responsibilities as described in
subpart A of this part. These respon-
sibilities include preparation of the EA
as discussed in §1970.5(b)(3)(iv)(B).

(2) The applicant provides a detailed
project description including connected
actions.

(3) The Agency verifies that the ap-
plicant’s proposal should be the subject
of an EA under §1970.101. In addition,
the Agency identifies any unique envi-
ronmental requirements associated
with the applicant’s proposal.
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(4) The Agency or the applicant, as
appropriate, coordinates with Federal,
state, and local agencies with jurisdic-
tion by law or special expertise; tribes;
and interested parties during EA prepa-
ration.

(5) Upon receipt of the EA from the
applicant, the Agency evaluates the
completeness and accuracy of the docu-
mentation. If necessary, the Agency
will require the applicant to correct
any deficiencies and resubmit the EA
prior to its review.

(6) The Agency reviews the EA and
supporting documentation to deter-
mine whether the environmental re-
view is acceptable.

(i) If the Agency finds the EA unac-
ceptable, the Agency will notify the ap-
plicant, as necessary, and work to re-
solve any outstanding issues.

(ii) If the Agency finds the EA ac-
ceptable, the Agency will prepare or re-
view a ‘‘Notice of Availability of the
EA” and direct the applicant to publish
the notice in local newspapers or
through other distribution methods as
approved by the Agency. The notice
must be published for three consecu-
tive issues (including online) in a daily
newspaper, or two consecutive weeks in
a weekly newspaper. If other distribu-
tion methods are approved, the Agency
will identify equivalent requirements.
The public review and comment period
will begin on the day of the first publi-
cation date or equivalent if other dis-
tribution methods are used. A 14- to 30-
day public review and comment period,
as determined by the Agency, will be
provided for all Agency EAs.

(7) After reviewing and evaluating all
public comments, the Agency deter-
mines whether to modify the EA, pre-
pare a FONSI, or prepare an EIS that
conforms with subpart D of this part.

(8) If the Agency determines that a
FONSI is appropriate, and after prepa-
ration of the FONSI, the Agency will
prepare or review a public notice an-
nouncing the availability of the FONSI
and direct the applicant to publish the
public notice in a newspaper(s) of gen-
eral circulation, as described in
§1970.14(d)(2). In such case, the appli-
cant must obtain an ‘‘affidavit of publi-
cation” or other such proof from all
publications (or equivalent verification
if other media were used) and must
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submit the affidavits and verifications
to the Agency.

§1970.103 Supplementing EAs.

If the applicant makes substantial
changes to a proposal or if new rel-
evant environmental information is
brought to the attention of the Agency
after the issuance of an EA or FONSI,
supplementing an EA may be necessary
before the action has been imple-
mented. Depending on the nature of
the changes, the EA will be supple-
mented by revising the applicable sec-
tion(s) or by appending the information
to address potential impacts not pre-
viously considered. If an EA is supple-
mented, public notification will be re-

quired in accordance with
§1970.102(b)(7) and (8).
§1970.104 Finding of No Significant

Impact.

The Agency may issue a FONSI or a
revised FONSI only if the EA or supple-
mental EA supports the finding that
the proposed action will not have a sig-
nificant effect on the human environ-
ment. If the EA does not support a
FONSI, the Agency will follow the re-
quirements of subpart D of this part
before taking action on the proposal.

(a) A FONSI must include:

(1) A summary of the supporting EA
consisting of a brief description of the
proposed action, the alternatives con-
sidered, and the proposal’s impacts;

(2) A notation of any other EAs or
EISs that are being or will be prepared
and that are related to the EA;

(3) A brief discussion of why there
would be no significant impacts;

(4) Any mitigation essential to find-
ing that the impacts of the proposed
action would not be significant;

(5) The date issued; and

(6) The signature of the appropriate
Agency approval official.

(b) The Agency must ensure that the
applicant has committed to any miti-
gation that is necessary to support a
FONSI and possesses the authority and
ability to fulfill those commitments.
The Agency must ensure that mitiga-
tion, and, if appropriate, a mitigation
plan that is necessary to support a
FONSI, is made a condition of financial
assistance.
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(c) The Agency must make a FONSI
available to the public as provided at 40
CFR 1501.4(e) and 1506.6.

(d) The Agency may revise a FONSI
at any time provided that the revision
is supported by an EA or a supple-
mental EA. A revised FONSI is subject
to all provisions of this section.

§§1970.105-1970.150 [Reserved]

Subpart D—NEPA Environmental
Impact Statements

§1970.151 General.

(a) The purpose of an EIS is to pro-
vide a full and fair discussion of signifi-
cant environmental impacts and to in-
form the appropriate Agency decision
maker and the public of reasonable al-
ternatives to the applicant’s proposal,
the Agency’s proposed action, and any
measures that would avoid or minimize
adverse impacts.

(b) Agency actions for which an EIS
is required include, but are not limited
to:

(1) Proposals for which an EA was
initially prepared and that may result
in significant impacts that cannot be
mitigated;

(2) Siting, construction (or expan-
sion), and decommissioning of major
treatment, storage, and disposal facili-
ties for hazardous wastes as designated
in 40 CFR part 261;

(3) Proposals that change or convert
the land use of an area greater than 640
contiguous acres;

(4) New electric generating facilities,
other than gas-fired prime movers (gas-
fired turbines and gas engines) or re-
newable systems (solar, wind, geo-
thermal), with a rating greater than 50
average MW, and all new associated
electric transmission facilities;

(5) New mining operations when the
applicant has effective control (i.e., ap-
plicant’s dedicated mine or purchase of
a substantial portion of the mining
equipment); and

(6) Agency proposals for legislation
that may have a significant environ-
mental impact.

(c) Failure to achieve compliance
with this part will postpone further
consideration of the applicant’s pro-
posal until the Agency determines that
such compliance has been achieved or

§1970.152

the applicant withdraws the applica-
tion. If compliance is not achieved, the
Agency will deny the request for finan-
cial assistance.

§1970.152 EIS funding and profes-
sional services.

(a) Funding for EISs. Unless otherwise
approved by the Agency, an applicant
must fund an EIS and any supple-
mental documentation prepared in sup-
port of an applicant’s proposal.

(b) Acquisition of professional services.
Applicants shall solicit and procure
professional services in accordance
with and through the third-party con-
tractor methods specified in 40 CFR
1506.5(c), and in compliance with appli-
cable state or local laws or regulations.
Applicants and their officers, employ-
ees, or agents shall not engage in con-
tract awards or contract administra-
tion if there is a conflict of interest or
receipt of gratuities, favors or any
form of monetary value from contrac-
tors, subcontractors, potential contrac-
tors or subcontractors, or other parties
performing or to perform work on an
EIS. To avoid any conflicts of interest,
the Agency is responsible for selecting
the EIS contractor and the applicant
must not initiate any procurement of
professional services to prepare an EIS
without prior written approval from
the Agency. The Agency reserves the
right to consider alternate procure-
ment methods.

(c) EIS scope and content. The Agency
will prepare the scope of work for the
preparation of the EIS and will be re-
sponsible for the scope, content and de-
velopment of the EIS prepared by the
contractor(s) hired or selected by the
Agency.

(d) Agreement Outlining Party Roles
and Responsibilities. For each EIS, an
agreement will be executed by the
Agency, the applicant, and each third-
party contractor, which describes each
party’s roles and responsibilities dur-
ing the EIS process.

(e) Disclosure statement. The Agency
will ensure that a disclosure statement
is executed by each EIS contractor.
The disclosure statement will specify
that the contractor has no financial or
other interest in the outcome of the
proposal.
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§1970.15§$ Notice of
scoping.

(a) Notice of Intent. The Agency will
publish a Notice of Intent (NOI) in the
FEDERAL REGISTER that an EIS will be
prepared and, if public scoping meet-
ings are required, the notice will be
published at least 14 days prior to the
public scoping meeting(s).

(1) The NOI will include a description
of the following: the applicant’s pro-
posal and possible alternatives; the
Agency’s scoping process including
plans for possible public scoping meet-
ings with time and locations; back-
ground information if available; and
contact information for Agency staff
who can answer questions regarding
the proposal and the EIS.

(2) The applicant must publish a no-
tice similar to the NOI, as directed and
approved by the Agency, in one or
more newspapers of local circulation,
or provide similar information through
other distribution methods as approved
by the Agency. If public scoping meet-
ings are required, such notices must be
published at least 14 days prior to each
public scoping meeting.

(b) Scoping. In addition to the Agency
and applicant responsibilities for pub-
lic involvement identified in §1970.14
and as part of early planning for the
proposal, the Agency and the applicant
must invite affected Federal, state, and
local agencies and tribes to inform
them of the proposal and identify the
permits and approvals that must be ob-
tained and the administrative proce-
dures that must be followed.

(c) Significant issues. For each scoping
meeting held, the Agency will deter-
mine, as soon as practicable after the
meeting, the significant issues to be
analyzed in depth and identify and
eliminate from detailed study the
issues that are not significant, have
been covered by prior environmental
review, or are not determined to be
reasonable alternatives.

Intent and

§1970.154 Preparation of the EIS.

(a) The EIS must be prepared in ac-
cordance with the format outlined at 40
CFR 1502.10.

(b) The EIS must be prepared using
an interdisciplinary approach that will
ensure the integrated use of the nat-
ural and social sciences and the envi-
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ronmental design arts. The disciplines
of the preparers must be appropriate to
address the potential environmental
impacts associated with the proposal.
This can be accomplished both in the
information collection stage and the
analysis stage by communication and
coordination with environmental ex-
perts such as those at universities;
local, state, and Federal agencies; and
Indian tribes.

(c) The Agency will file the draft and
final EIS with the U. S. Environmental
Protection Agency’s (EPA) Office of
Federal Activities.

(d) The Agency will publish in the
FEDERAL REGISTER a Notice of Avail-
ability announcing that either the
draft or final EIS is available for re-
view and comment. The applicant must
concurrently publish a similar an-
nouncement using one or more dis-
tribution methods as approved by the
Agency in accordance with §1970.14.

(e) Minimum public comment time
periods are calculated from the date on
which EPA’s Notice of Availability is
published in the FEDERAL REGISTER.
The Agency has the discretion to ex-
tend any public review and comment
period if warranted. Notification of any
extensions will occur through the FED-
ERAL REGISTER and other media out-
lets.

(f) When comments are received on a
draft EIS, the Agency will assess and
consider comments both individually
and collectively. With support from the
third-party contractor and the appli-
cant, the Agency will develop responses
to the comments received. Possible re-
sponses to public comments include:
Modifying the alternatives considered;
negotiating with the applicant to mod-
ify or mitigate specific project ele-
ments of the original proposal; devel-
oping and evaluating alternatives not
previously given serious consideration;
supplementing or modifying the anal-
ysis; making factual corrections; or ex-
plaining why the comments do not
warrant further response.

(g) If the final EIS requires only
minor changes from the draft EIS, the
Agency may document and incorporate
such minor changes through errata
sheets, insertion pages, or revised sec-
tions to be incorporated into the draft
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EIS. In such cases, the Agency will cir-
culate such changes together with
comments on the draft EIS, responses
to comments, and other appropriate in-
formation as the final EIS. The Agency
will not circulate the draft EIS again;
although, if requested, a copy of the
draft EIS may be provided in a timely
fashion to any interested party.

§1970.155 Supplementing EISs.

(a) A supplement to a draft or final
EIS will be announced, prepared, and
circulated in the same manner (exclu-
sive of meetings held during the
scoping process) as a draft and final
EIS (see 7 CFR 1970.154). Supplements
to a draft or final EIS will be prepared
if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) Significant new circumstances or
information pertaining to the proposal
arise which are relevant to environ-
mental concerns and the proposal or its
impacts.

(b) The Agency will publish an NOI to
prepare a supplement to a draft or final
EIS.

(c) The Agency, at its discretion,
may issue an information supplement
to a final EIS where the Agency deter-
mines that the purposes of NEPA are
furthered by doing so even though such
supplement is not required by 40 CFR
1502.9(c)(1). The Agency and the appli-
cant must concurrently have separate
notices of availability published. The
notice requirements must be the same
as for a final EIS and the information
supplement must be circulated in the
same manner as a final EIS. The Agen-
cy will take no final action on any pro-
posed modification discussed in the in-
formation supplement until 30 days
after the Agency’s notice of avail-
ability or the applicant’s notice is pub-
lished, whichever occurs later.

§1970.156 Record of Decision.

(a) The ROD is a concise public
record of the Agency’s decision. The re-
quired information and format of the
ROD will be consistent with 40 CFR
1505.2.

(b) Once a ROD has been executed by
the Agency, the Agency will issue a

Pt. 1980

FEDERAL REGISTER notice indicating
its availability to the public.

(¢c) The ROD may be signed no sooner
than 30 days after the publication of
EPA’s Notice of Availability of the
final EIS in the FEDERAL REGISTER.

§§1970.157-1970.200 [Reserved]

PART 1980—GENERAL

Subparts A-D [Reserved]

Subpart E—Business and Industrial Loan
Program

Sec.

1980.401
1980.402
1980.403

Introduction.

Definitions.

Citizenship of borrowers.

1980.404 [Reserved]

1980.405 Rural areas.

1980.406-1980.410 [Reserved]

1980.411 Loan purposes.

1980.412 Ineligible loan purposes.

1980.413 Transactions which will not be
guaranteed.

1980.414 Fees and charges by lender and oth-
ers.

1980.415-1980.418 [Reserved]

1980.419 Eligible lenders.

1980.420 Loan guarantee limits.

1980.421-1980.422 [Reserved]

1980.423 Interest rates.

1980.424 Term of loan repayment.

1980.425 Availability of credit from other
sources.

1980.426-1980.431 [Reserved]

1980.432 Environmental requirements.

1980.433 Flood or mudslide hazard area pre-
cautions.

1980.434 Equal opportunity
discrimination requirements.

1980.435-1980.440 [Reserved]

1980.441 Borrower equity requirements.

1980.442 Feasibility studies.

1980.443 Collateral, personal and corporate
guarantees, and other requirements.

1980.444 Appraisal of property serving as
collateral.

1980.445 Periodic financial statements and
audits.

1980.446-1980.450 [Reserved]

1980.451 Filing and processing applications.

1980.452 Rural Development evaluation of
application.

1980.453 Review of requirements.

1980.454 Conditions precedent to issuance of
the Loan Note Guarantee.

1980.455-1980.468 [Reserved]

1980.469 Loan servicing.

1980.470 Defaults by borrower.

1980.471 Liquidation.

1980.472 Protective advances.

1980.473 Additional loans or advances.

and non-
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