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§1786.208

this section shall be required for refi-
nancing or prepayment under this sec-
tion.

(2) In the case of a loan advanced
under an agreement that permits the
refinancing or prepayment of the loan
advance based on the payment of 1 year
of interest on the outstanding principal
balance of the loan advance, a borrower
may, in lieu of the premium required
by paragraph (a)(1) of this section, pay
a premium as provided by:

(i) Paragraph (a)(2) of this section, if
the loan advance has reached the 12-
year maturity required under the loan
agreement for the refinancing or pre-
payment; or

(ii) Paragraph (a)(3) of this section, if
the loan advance has not reached the
12-year maturity required under the
loan agreement for the refinancing or
prepayment.

§1786.208 Increased principal.

A borrower can meet the premium re-
quirements by increasing the out-
standing principal balance of the loan
advance that is being refinanced. If it
does so the borrower shall make a pay-
ment at the time of the refinancing
equal to 2.5 percent of the amount of
the premium that is added to the out-
standing principal balance of the loan.

§1786.209 Outstanding loan docu-
ments.

(a) Except as expressly provided in
this subpart, the borrower shall comply
with all provisions of its RUS loan con-
tract, its outstanding notes issued to
RUS, and the RUS mortgage.

(b) Nothing in this subpart shall af-
fect any rights of supplemental lenders
under the RUS mortgage or the rights
of any other creditors of the borrower.

(c) Nothing in this subpart shall pro-
hibit a borrower from making prepay-
ments on any loans pursuant to the RE
Act in accordance with the terms
thereof or as may be otherwise per-
mitted by law.

§1786.210 Approvals.

The borrower shall be responsible for
obtaining all approvals necessary to
consummate the transaction as re-
quired by the refinancing note, includ-
ing such approvals as may be required
by regulatory bodies and other lenders.
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§1787.1 General.

(a) The “Buy American’ provision of
the Rural Electrification Act of 1936
(RE Act) requires, to the extent prac-
ticable and the cost of which is not un-
reasonable, that RUS Borrowers use
loan funds only for such manufactured
articles, materials, and supplies as
have been manufactured in the United
States or in any eligible country, sub-
stantially all from articles, materials,
or supplies mined, produced or manu-
factured, as the case may be, in the
United States or any eligible country.

(b) Each RUS Borrower is responsible
for assuring that its use of loan funds
complies with this requirement, and
that the contracts it enters into for
construction, materials and equipment,
and purchases with vendors contain the
Buy American requirement, along with
certification as to compliance, made
through RUS Form 213.

§1787.2 Definitions.

For purpose of this part, the fol-
lowing terms have the following mean-
ings:

Administrator. The Administrator of
the RUS, or his/her designee.

Buy American. A provision of the RE
Act requiring that loan funds only be
used to purchase products made in the
U.S. or an eligible country.
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Component. Any article, material, or
supply, whether manufactured or un-
manufactured, that is directly incor-
porated into the end product at the
final assembly location.

Domestic product. A product or like
product which both:

(1) Is manufactured in the United
States or in any eligible country; and

(2) Contains components manufac-
tured in the United States or in any el-
igible country consisting of more than
50 percent of the total cost of all com-
ponents used in the product.

Eligible country. Any country that the
United States Trade Representative de-
termines as having corporations lo-
cated therein, as eligible to enter into
contract with an RUS Borrower, under
which loan funds will be provided for
unmanufactured and manufactured
goods.

Loan funds. Funds provided under an
RUS direct or guaranteed loan.

Manufactured. The application of
processes to alter the form or function
of materials or of elements of the prod-
uct such that value is added or the ma-
terials or elements are transformed
into a new end product functionally
different from that which would result
from mere assembly of the materials or
elements.

Nondomestic bid. An offer to sell a
nondomestic product to an RUS bor-
rower.

Nondomestic product. Any product
other than a domestic product or prod-
uct from an eligible country.

Product. An item of manufactured
material or assembled components,
which is complete and capable of per-
forming an intended practical purpose.

RE Act. Rural Electrification Act of
1936, as amended (7 U.S.C. 901 et seq.).

RUS. The Rural Utilities Service.

RUS Borrower. Any organization that
has an outstanding RUS loan made or
guaranteed by RUS pursuant to the RE
Act.

Telecommunications. Any communica-
tion service for the transmission or re-
ception of voice, data, sounds, signals,
pictures, writings, or signs of all kinds,
by wire, fiber, radio, light, or other vis-
ual or electromagnetic means, includ-
ing all telephone lines, facilities, or
systems used in the rendition of such
service; but shall not be deemed to

§1787.6

mean message telegram service or
community antenna television system
services or Dbroadcasting facilities
other than those intended exclusively
for educational purposes, or radio
broadcasting services or facilities with-
in the meaning of section 3(0o) of the
Communications Act of 1934, as amend-
ed.

Unmanufactured. With respect to arti-
cles, materials, or supplies, refers to
such goods that have not been manu-
factured.

§1787.3 Products constituting a por-
tion of a purchase order or con-
tract.

Where a supplier or contractor offers
or furnishes several products under a
purchase order or contract, the provi-
sions of this part apply to each product
individually.

§1787.4 Unmanufactured articles, ma-
terials, and supplies.

The Buy American requirement also
applies to unmanufactured articles,
materials, and supplies to be financed
with RUS loan funds, and will be con-
sidered domestic if mined or produced
in the United States or in an eligible
country.

§1787.5 Eligible countries.

The United State Trade Representa-
tive (USTR) determines what countries
are eligible countries with respect to
purchases made by electric borrowers
or telecommunications borrowers. A
particular country may be determined
to be an eligible country for purchases
made by telecommunications bor-
rowers, for electric borrowers, or both.
RUS maintains the latest FEDERAL
REGISTER notice on its website which
sets out the list of Eligible Countries
for each RUS program at https:/
www.rd.usda.gov/files/

UEP _Engineering EligibleCountries.pdf.

§1787.6

A product is considered to be non-
domestic for the purpose of compliance
with the ‘“Buy American’’ requirement
if:

(a) The product is manufactured out-
side the United States or any eligible
country; or

Nondomestic products.
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(b) The product is manufactured in
the United States or in any eligible
country, but the cost of nondomestic
components used therein constitutes 50
percent or more of the cost of all com-
ponents. The cost of components shall
be determined on a comparable basis,
so that only the cost of domestic and
nondomestic components, up to the
point where they are combined and
manufactured into a complete product
shall be considered.

(1) The determination of the cost of
the nondomestic components of a prod-
uct shall include:

(i) The price paid to the nondomestic
source;

(ii) The cost of shipment to the port
of entry into the United States;

(iii) Applicable tariffs or duties;

(iv) The cost of transportation from
the port of entry to the distributor’s
plant or warehouse; and

(v) Profit, overhead, and commissions
of domestic and nondomestic suppliers
and subcontractors of the components.

(2) The following items shall not be
considered in determining the cost of
components, although they are proper
elements in the determination of the
final selling price of the product:

(i) Fabrication or processing costs, if
any, of nondomestic or domestic com-
ponents at the assembly plant, or any
other place of fabrication in the United
States or any eligible country;

(ii) Testing costs at the assembly
plant or at the installation site;

(iii) Direct profit, overhead, and com-
missions of the domestic distributor;
and

(iv) Cost of transportation from the
domestic assembly point to the instal-
lation site.

§1787.7 Components.

Where a component is manufactured
only determines whether the compo-
nent is classified as domestic or non-
domestic even if all the materials and
subcomponents comprising the compo-
nent are manufactured in ineligible
countries. A component manufactured
in the United States or in an eligible
country shall be considered domestic
when determining whether a product is
classified as domestic or nondomestic.
A component manufactured in an ineli-
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gible country shall be considered non-
domestic.

§1787.8 Purchase of
products.

An RUS Borrower may only use loan
funds to purchase a nondomestic prod-
uct if a waiver pursuant to §1787.10 has
been received by the Administrator be-
fore entering into a contract with the
vendor. Should the Administrator deny
the waiver request, the RUS Borrower
must use its own funds for the expendi-
ture.

nondomestic

§1787.9 Waivers.

Under limited circumstances the Ad-
ministrator may waive the Buy Amer-
ican requirement with respect to a spe-
cific contract entered into between an
RUS Borrower and a third party which
will be paid for with loan funds, subject
to §§1787.10 through 1787.14.

§1787.10 Applications
waivers.

RUS borrowers may request a spe-
cific waiver of the Buy American re-
quirement through a written, detailed
explanation showing that:

(a) The cost between the nondomestic
product and domestic product is unrea-
sonable;

(b) There is a non-availability of do-
mestic products; or

(c) It is not in the public interest or
impractical for the RUS Borrower to
purchase a domestic product.

for specific

§1787.11 Cost differential.

By application pursuant to §1787.10,
the Administrator may waive the Buy
American requirement if the cost of
the domestic product is unreasonable.
Given that RUS loans terms normally
range from 20 to 35 years, and that ad-
ditional costs will be magnified with
interest over these terms, the Adminis-
trator has determined that if the low-
est bid or offered price is a non-
domestic bid that is at least 6percent
lower than the next lowest bid or of-
fered price, the RUS Borrower may re-
quest a cost differential waiver. With
respect to contracts that are not re-
quired to be bid, prices of market-
available, domestic products must be
used for comparison in a request for
waiver.
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§1787.12 Non-availability or shortages.

By application pursuant to §1787.10,
the Administrator may waive the Buy
American requirement upon a showing
that there is no domestic product
available in the market in sufficient
and reasonable quantities and of satis-
factory quality, and that such shortage
of suitable domestic alternatives jeop-
ardizes the project being completed on
budget and/or according to scheduled
planning. A lack of responsive and re-
sponsible bids to a well-publicized re-
quest for bids will be presumed to meet
the conditions of a mnon-availability
waiver. With respect to contracts that
are not required to be bid, sufficient
evidence must be presented to the Ad-
ministrator in order to make a deter-
mination.

§1787.13 Public interest or imprac-
ticality.
(a) By application pursuant to

§1787.10, the Administrator may waive
the Buy American requirement upon a
showing that application of the re-
quirement would be inconsistent with
the public interest or impractical for
the RUS Borrower. With respect to im-
practicality, an RUS Borrower may re-
quest a waiver upon a showing that the
domestic product is incompatible or
impractical to integrate with existing,
significant capital infrastructure or ex-
isting, critical software already in use.
Notwithstanding, the burden shall rest
with the RUS Borrower to present how
the use of the domestic product would
create a hardship or negatively impact
its project.

(b) With respect to contracts that
were approved by RUS based on a bid-
der or offer that originally certified
compliance with the Buy America re-
quirements, but which can no longer
comply with such certification, the Ad-
ministrator may grant an imprac-
ticality waiver based on a showing that
the original certification was made in
good faith and that the product cannot
now be obtained domestically due to
commercial impossibility or imprac-
ticability, or without undue hardship
or a negative impact to the project.

(¢c) In determining whether to issue
any public interest waiver, the Admin-
istrator will consider all appropriate
factors on a case-by-case basis, unless a

Pt. 1787, App. A

general waiver has already been issued
by the Administrator with respect to
the product.

§1787.14 General waivers.

(a) The Administrator may issue a
general waiver for all RUS Borrowers
for a determinate period, if the Admin-
istrator finds that such manufactured
or unmanufactured goods are in short-
age regionally or nationally, so as to
avoid the administrative burden of
issuing individual, specific waivers.

(b) The Administrator has deter-
mined that it is in the best interest of
RUS to issue a permanent general pub-
lic interest waiver from the Buy Amer-
ica requirements for ‘‘small pur-
chases,” which shall be published in
the FEDERAL REGISTER for each pro-
gram under the RE Act and amended as
needed from time to time. In carrying
out this exception, however, the Ad-
ministrator shall ensure that contracts
are not artificially fragmented.

APPENDIX A TO PART 1787—PRODUCT
PROCUREMENT

This appendix shows an example of how the
6 percent differential is applied to determine
award of a bid. In response to a request for
bids for a digital central office a borrower re-
ceives four responsive bids to the specifica-
tion, three domestic bids and one non-
domestic bid. The nondomestic bid is the ap-
parent low bid. We will consider in our anal-
ysis the nondomestic bid and the lowest do-
mestic bid as shown in the following table.

Nondomestic Domestic
bid bid
Total materials ..........cc....... $895,000 $920,000
Installation ... . 155,000 177,000
Freight .....ccooooiiiiiiiins +1,000 +1,500
Total bid ....coveevieiins $1,051,000 $1,098,500

Please note that once the product has been
determined as nondomestic, the 6 percent
cost differential shall be applied to all the
material content in the nondomestic bid,
even if the nondomestic product includes do-
mestic components.

In this example, 6 percent of the total ma-
terial content in the nondomestic bid
($895,000) equals $563,700. This cost differential
is added to the total nondomestic bid as
shown in the following table.

$1,051,000
+53,000

Total of the nondomestic bid
6% of the all material cost ....
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Total evaluated bid ........ $1,104,700

This total evaluated bid, (that is the non-
domestic bid plus the 6% of the cost of its
material content), is compared with all the
domestic bids for award of the bid. In our ex-
ample the domestic bid ($1,098,500) is lower
than the nondomestic evaluated bid
($1,104,700).

The domestic bid becomes the low bid and
the domestic bidder gets award of the bid.
This product is classified as domestic since
the cost of the domestic components used in
the product constitutes more than 50 percent
of the cost of all the components used.

PART 1788—RUS FIDELITY AND IN-
SURANCE REQUIREMENTS FOR
ELECTRIC AND TELECOMMUNI-
CATIONS BORROWERS
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Requirements
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wise noted.
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Subpart A—Borrower Insurance
Requirements

§1788.1 General and definitions.

(a) The standard forms of documents
covering loans made or guaranteed by
the Rural Utilities Service contain pro-
visions regarding insurance and fidel-
ity coverage to be maintained by each
borrower. This part implements those
provisions by setting forth the require-
ments to be met by all borrowers.

(b) As used in this part:

Borrower means any entity with any
outstanding loan made or guaranteed
by RUS.

Irregularity has the meaning found in
§1773.2.

Loan documents means the loan
agreement, notes, and mortgage evi-
dencing or used in conjunction with an
RUS loan.

Mortgage means the mortgage, deed
of trust, security agreement, or other
security document securing an RUS
loan.

Mortgaged property means any prop-
erty subject to the lien of a mortgage.

RUS means the Rural Utilities Serv-
ice and includes the Rural Telephone
Bank.

RUS loan means a loan made or guar-
anteed by RUS.

(c) RUS may revise these require-
ments on a case by case basis for bor-
rowers with unusual circumstances.

§1788.2 General insurance

ments.

(a) Borrowers will take out, as the re-
spective risks are incurred, and main-
tain the classes and amounts of insur-
ance in conformance with generally ac-
cepted utility industry standards for
such classes and amounts of coverage
for utilities of the size and character of
the borrower and consistent with Pru-
dent Utility Practice. Prudent Utility
Practice shall mean any of the prac-
tices, methods, and acts which, in the
exercise of reasonable judgment, in
light of the facts, including but not
limited to, the practices, methods, and
acts engaged in or approved by a sig-
nificant portion of the electric utility
industry in the case of an electric bor-
rower or of the telecommunications in-
dustry in the case of a telecommuni-
cations borrowers prior thereto, known

require-
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