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with the applicant to resolve any ques-
tions or obtain any additional informa-
tion. The applicant will be notified, in
writing, of any additional information
required to allow a financial assistance
recommendation and will be provided a
reasonable period of time to furnish
the additional information.

(3) If the application is determined
suitable for further consideration by
RUS, conduct a review of the applica-
tion and financial assistance rec-
ommendation. A final determination
will be made within 15 days. If the Ad-
ministrator determines that a loan can
be approved, the applicant will be noti-
fied. Applications will be processed,
and approved loans serviced, in accord-
ance with §§1734.5 through 1734.12.

(4) If RUS determines that the appli-
cation is not suitable for further con-
sideration, notify the applicant with
the reasons for this determination. The
applicant will be offered appeal rights
in accordance with §1734.47.

§1734.47 Appeals.

RUS Electric and Telecommuni-
cations Borrowers may appeal a deci-
sion to reject their application. Any
appeal must be made, in writing, with-
in 10 days after the applicant is noti-
fied of the determination to deny the
application. Appeals shall be submitted
to the Administrator, RUS, U.S. De-
partment of Agriculture, 1400 Independ-
ence Ave. SW., STOP 1590, Washington,
DC 20250-1590. Thereafter, the Adminis-
trator will review the appeal to deter-
mine whether to sustain, reverse, or
modify the original determination.
Final determinations will be made
after consideration of all appeals. The
Administrator’s determination will be
final. A copy of the Administrator’s de-
cision will be furnished promptly to
the applicant.
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Subpart A—General

§1735.1 General statement.

(a) Subparts A through E of this part
set forth the general policies, types of
loans and loan requirements under the
Telephone loan program.

(b) The standard RUS security docu-
ments (see 7 CFR 1744 subpart D or
RUS Bulletins 320-4, 320-22, 321-2, 322-2,
323-1, 326-1) contain provisions regard-
ing acquisitions, mergers, and consoli-
dations. Subparts F through J of this
part implement those provisions by
setting forth the policies, procedures,
and requirements for telephone bor-
rowers planning to acquire existing
telephone lines, facilities, or systems
with RUS loan or other funds, or plan-
ning to merge or consolidate with an-
other system. This part supersedes all
RUS Bulletins that are in conflict with
it.

(c) Subparts F through J of this part
also detail RUS’s requirements with re-
spect to mergers and acquisitions in-
volving RUS loan funds.

7 CFR Ch. XVII (1-1-25 Edition)

(d) Entities applying for a loan under
this part may be eligible to receive a
grant under 7 CFR 1738.101, for a por-
tion of the project providing retail
broadband service.

[656 FR 39395, Sept. 27, 1990; 55 FR 41170, Oct.
9, 1990, as amended at 86 FR 50608, Sept. 10,
2021]

§1735.2 Definitions.

As used in this part:

Access line means a transmission path
between user terminal equipment and a
switching center that is used for local
exchange service. For multiparty serv-
ice, the number of access lines equals
the number of lines/paths terminating
on the mainframe of the switching cen-
ter.

Acquisition means the purchase of an-
other telephone system, lines, or facili-
ties whether by acquiring telephone
plant in service or majority stock in-
terest of one or more organizations.

Acquisition agreement means the
agreement, including a sales agree-
ment, between the seller and purchaser
outlining the terms and conditions of
the acquisition. Acquisition agree-
ments also include any other agree-
ments, such as options and subsidiary
agreements relating to terms of the
transaction.

Administrator
trator of RUS.

Advance of funds means the transfer-
ring of funds by RUS to the borrower’s
construction fund.

Appropriated means
priated based on subsidy.

Affiliate means an organization that
directly, or indirectly through one or
more intermediaries, controls or is
controlled by, or is under common con-
trol with, the borrower.

Borrower means any organization
which has an outstanding loan made or
guaranteed by RUS, or which is seek-
ing such financing.

Cash distribution means investments,
guarantees, extensions of credit, ad-
vances, loans, non-affiliated company
joint ventures, affiliated company in-
vestments, and dividend and capital
credit distributions. Not included in
this definition are qualified invest-
ments (see 7 CFR part 1744, subpart D).

Composite economic life as applied to
facilities financed by loan funds means

means the Adminis-

funds appro-
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the weighted (by dollar amount of each
class of facility in the loan) average
economic life of all classes of facilities
in the loan.

Consolidation means the combination
of two or more borrower or nonbor-
rower organizations, pursuant to state
law, into a new successor organization
that takes over the assets and assumes
the liabilities of those organizations.

Construction fund means the RUS
Construction Account required by §2.4
of the standard loan contract into
which all RUS loan funds are advanced.

Depreciation means the loss not re-
stored by current maintenance, in-
curred in connection with the con-
sumption or prospective retirement of
telecommunications plant in the
course of service from causes which are
known to be in current operation,
against which the company is not pro-
tected by insurance, and the effect of
which can be forecast to a reasonable
approach to accuracy.

Economic life as applied to facilities
financed by loan funds, means the
number of years resulting from divid-
ing 100 percent by the depreciation rate
(expressed as a percent) approved by
the regulatory body with jurisdiction
over the telephone service provided by
the borrower for the class of facility in-
volved or, if no approved rate exists, by
the median depreciation rate expressed
as a percent as published by RUS in its
Statistical Report, Rural Telephone
Borrowers for all RUS borrowers for
that class of facility.

Exchange access means the offering of
access to telephone exchange services
or facilities for the purpose of the
origination or termination of telephone
toll services.

Feasibility study means the pro forma
financial analysis performed by RUS to
determine the economic feasibility of a
loan. See 7 CFR part 1737.

Forecast period means the time period
beginning on the date (base date) of the
borrower’s balance sheet used in pre-
paring the feasibility study and ending
on a date equal to the base date plus
the number of years estimated in the
feasibility study for completion of the
project. Feasibility projections are
usually for 5 years, see §1737.70(a) of
this chapter. For example, the forecast
period for a loan based on a December

§1735.2

31, 1990 balance sheet and having a 5-
year estimated project completion
time is the period from December 31,
1990 to December 31, 1995.

Funded reserve means a separate asset
account, approved by RUS, consisting
of any or all of the following:

(1) Federal government securities
purchased in the name of the borrower;

(2) Other securities issued by an in-
stitution whose senior unsecured debt
obligations are rated in any of the top
three categories by a nationally recog-
nized rating organization; or

(3) Cash.

GFR means the RUS general field
representative.

Guaranteed loan means a loan guaran-
teed by RUS under section 306 of the
RE Act bearing interest at a rate
agreed to by the borrower and the lend-
er.

Hardship loan means a loan made by
RUS under section 305(d)(1) of the RE
Act bearing interest at a rate of 5 per-
cent per year.

Interim financing means funding for a
project which RUS has acknowledged
could be included in a loan, should said
loan be approved, but for which RUS
funds have not yet been made avail-
able. See 7 CFR part 1737, subpart E.

Loan means any loan made or guar-
anteed by RUS.

Loan contract means the loan agree-
ment between RUS and the borrower,
including all amendments thereto.

Loan funds means funds provided by
RUS through direct or guaranteed
loans.

Local exchange carrier (LEC) means an
organization that is engaged in the
provision of telephone exchange service
or exchange access.

Majority noteholders means the holder
or holders of a majority in principal
amount of the notes outstanding at a
particular time.

Merger means the combining, pursu-
ant to state law, of one or more bor-
rower or nonborrower organizations
into an existing survivor organization
that takes over the assets and assumes
the liabilities of the merged organiza-
tions. While the terms merger and con-
solidation have different meanings, for
the purpose of this part, ‘‘mergers”
also include consolidations as defined
above. Furthermore, ‘‘mergers’” also
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include acquisitions where the ac-
quired systems, lines, or facilities and
the acquiring system are operated as
one system.

Mobile telecommunications service
means radio communication voice
service between mobile and land or
fixed stations, or between mobile sta-

tions.
Modernization  Plan (State Tele-
communications  Modernization  Plan)

means a State plan, which has been ap-
proved by RUS, for improving the tele-
communications network of those tele-
communications providers covered by
the plan. A Modernization Plan must
conform to the provisions of 7 CFR
1751, subpart B.

Mortgage means the security agree-
ment between RUS and the borrower,
including any amendments and supple-
ments thereto.

Net worth means the sum of the bal-
ances of the following accounts of the
borrower:

Account names Number
(1) Capital stock 4510
(2) Additional paid-in capital ........c.ccocceeererininnnns 4520
(3) Treasury stock 4530
(4) Other capital 4540
(5) Retained €arnings .........cccccceeeererercreeeenenienees 4550

Note: For nonprofit organizations, owners’ equity is shown
in subaccounts of 4540 and 4550. All references regarding
account numbers are to the Uniform System of Accounts (47
CFR part 32).

Public switched network means any
common carrier switched network,
whether by wire or radio, including
local exchange carriers, interexchange
carriers, and mobile telecommuni-
cations service providers, that use the
North American Numbering Plan in
connection with the provision of
switched services.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901 et seq.).

Retail broadband service means any
technology identified by the Adminis-
trator as having the capacity to pro-
vide transmission facilities that enable
the subscriber to receive a minimum
level of service equal to at least a
downstream transmission capacity of
25 megabits per second (Mbps) and an
upstream transmission capacity of 3
Mbps. The agency may change the min-
imum transmission capacity by way of
notice in the FEDERAL REGISTER. The

7 CFR Ch. XVII (1-1-25 Edition)

minimum transmission capacity may
be higher than 25 Mbps downstream
and 3 Mbps upstream but cannot be
lower.

Rural area means any area of the
United States, its territories and insu-
lar possessions (including any area
within the Federated States of Micro-
nesia, the Republic of the Marshall Is-
lands, and the Republic of Palau) not
included within the boundaries of any
incorporated or unincorporated -city,
village or borough having a population
exceeding 5,000 inhabitants, and which
excludes certain populations pursuant
to 7 U.S.C. 1991(a)(13)(H) and (I). The
population figure is obtained from the
most recent decennial Census of the
United States (decennial Census). If the
applicable population figure cannot be
obtained from the most recent decen-
nial Census, RD will determine the ap-
plicable population figure based on
available population data. For purposes
of the ‘‘rural area’ definition, the
character of an area is determined as of
a time the initial loan for the system is
made.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture, successor to
the Rural Electrification Administra-
tion.

RUS cost-of-money loan means a loan
made under section 305(d)(2) of the RE
Act bearing an interest rate as deter-
mined under §1735.31(c).

Specialized telecommunications service
means any telephone service other
than telephone exchange service, ex-
change access, or mobile telecommuni-
cations service.

Subscriber means the same as access
line.

Survivor means (1) the successor cor-
poration formed by the consolidation
of one or more borrowers, (2) the cor-
poration remaining after completion of
a merger involving one or more bor-
rowers, and (3) a corporation assuming
all or a portion of an RUS loan in con-
nection with an acquisition.

Telecommunications means the trans-
mission or reception of voice, data,
sounds, signals, pictures, writings, or
signs of all kinds, by wire, fiber, radio,
light, or other visual or electro-
magnetic means.
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Telephone exchange service means: (1)
Service provided primarily to fixed lo-
cations within a telephone exchange,
or within a connected system of tele-
phone exchanges within the same ex-
change area operated to furnish to sub-
scribers intercommunicating service of
the character ordinarily furnished by a
single exchange, and which is covered
by the exchange service charge; or

(2) Comparable service provided
through a system of switches, trans-
mission equipment, or other facilities
(or combination thereof) by which a
subscriber can originate and terminate
a telecommunications service.

Telephone service means any commu-
nication service for the transmission or
reception of voice, data, sounds, sig-
nals, pictures, writing, or signs of all
kinds by wire, fiber, radio, light, or
other visual or electromagnetic means
and includes all telephone lines, facili-
ties and systems to render such serv-
ice. It does not mean:

(1) Message telegram service;

(2) Community antenna television
system services or facilities other than
those intended exclusively for edu-
cational purposes; or

(3) Radio broadcasting services or fa-
cilities within the meaning of section
3(0) of the Communications Act of 1934,
as amended.

Times Interest Earned Ratio (TIER)
means the ratio of a borrower’s net in-
come (after taxes) plus interest ex-
pense, all divided by interest expense.
For the purpose of this calculation, all
amounts will be annual figures and in-
terest expense will include only inter-
est on debt with a maturity greater
than one year.

Total assets means the sum of the bal-
ances of the following accounts of the
borrower:

Account names Number

(1) Current assets .................

(2) Noncurrent Assets ...........

(3) Total telecommunications
plant.

(4) Less: Accumulated depre-
ciation.

(5) Less: Accumulated amor-
tization.

1100s through 1300s.
1400s through 1500s.
2001 through 2007.

3100 through 3300s.

3400 through 3600s.

Note: All references regarding account numbers are to the
Uniform System of Accounts (47 CFR part 32).

§1735.10

[564 FR 13351, Apr. 3, 1989; 54 FR 16194, Apr. 21,
1989. Redesignated at 55 FR 39395, Sept. 27,
1990, as amended at 56 FR 26596, June 10, 1991;
58 FR 66253, Dec. 20, 1993; 62 FR 46869, Sept.
5, 1997; 65 FR 42619, July 11, 2000; 65 FR 54402,
Sept. 8, 2000; 80 FR 9861, Feb. 24, 2015; 84 FR
59920, Nov. 7, 2019; 86 FR 50608, Sept. 10, 2021;
87 FR 38642, June 29, 2022]

§1735.3 Availability of forms.

Single copies of RUS forms and publi-
cations cited in this part are available
from Program Support Regulatory
Analysis, Rural Utilities Service,
STOP 1522, 1400 Independence Ave.,
SW., Washington, DC 20250-1522. These
RUS forms and publications may be re-
produced. The terms ‘“RUS form”,
“RUS standard form”’, and ‘“‘RUS speci-
fication’” have the same meanings as
the terms “REA form” ‘“REA standard
form”, and ‘“‘REA specification’, re-
spectively, unless otherwise indicated.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 59 FR
66441, Dec. 27, 1994; 62 FR 46870, Sept. 5, 1997]

§§1735.4-1735.9 [Reserved]

Subpart B—Loan Purposes and
Basic Policies

SOURCE: 54 FR 13351, Apr. 3, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.

§1735.10 General.

(a) Loans made or guaranteed by the
Administrator of RUS will be made in
conformance with the Rural Elec-
trification Act of 1936 (RE Act), as
amended (7 U.S.C. 901 et seq.), and 7
CFR chapter XVII. RUS provides bor-
rowers with specialized and technical
accounting, engineering, and other
managerial assistance in the construc-
tion and operation of their facilities
when necessary to aid in the develop-
ment of rural telephone service and to
protect loan security. The Rural Utili-
ties Service (RUS) makes loans to:

(1) Furnish and improve telephone
service in rural areas; and

(2) To finance facilities and equip-
ment which expand, improve or pro-
vide:

(i) 911 access;

(ii) Integrated interoperable emer-
gency communications, including
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multiuse networks that provide crit-
ical transportation-related information
services in addition to emergency com-
munications services;

(iii) Homeland security communica-
tions;

(iv) Transportation safety commu-
nications; or

(v) Location technologies used out-
side an urbanized area.

(b) RUS will not make hardship loans
or RUS cost-of-money loans for any
wireline local exchange service or simi-
lar fixed-station voice service that, in
RUS’ opinion, is inconsistent with the
borrower achieving the requirements
stated in the State’s telecommuni-
cation modernization plan within the
time frame stated in the plan (see 7
CFR part 1751, subpart B), unless RUS
has determined that achieving the re-
quirements as stated in such plan is
not technically or economically fea-
sible.

(c) A borrower receiving a loan to
provide mobile telecommunications
services or special telecommunications
services shall be considered to be par-
ticipating in the state telecommuni-
cations plan (TMP) with respect to the
particular loan so long as the loan
funds are not used in a manner that, in
RUS’ opinion, is inconsistent with the
borrower achieving the goals set forth
in the plan, except that a borrower
must comply with any portion of a
TMP made applicable to the borrower
by a state commission with jurisdic-
tion.

(d) RUS will not deny or reduce a
loan or an advance of loan funds based
on a borrower’s level of general funds.

(e) The Administrator may use con-
sultants funded by the borrower for fi-
nancial, legal, engineering, and other
technical advice in connection with the
review of a borrower’s loan application.

(f) For the purpose of paragraph (a)(2)
of this section, rural areas means any
area that is not located within a city,
town, or incorporated area that has a
population of greater than 20,000 inhab-
itants or within an urbanized area con-
tiguous and adjacent to a city or town
that has a population of greater than
50,000 inhabitants. For the purpose of
the definition of rural area,

(1) The population figure is obtained
from the most recent decennial Census

7 CFR Ch. XVII (1-1-25 Edition)

of the United States (decennial Cen-
sus). If the applicable population figure
cannot be obtained from the most re-
cent decennial Census, RD will deter-
mine the applicable population figure
based on available population data; and

(2) An urbanized area means a dense-
ly populated territory as defined in the
most recent decennial Census.

[68 FR 66253, Dec. 20, 1993, as amended at 59
FR 17464, Apr. 13, 1994; 65 FR 42619, July 11,
2000; 65 FR 54403, Sept. 8, 2000; 76 FR 56093,
Sept. 12, 2011; 80 FR 9861, Feb. 24, 2015; 84 FR
59921, Nov. 7, 2019; 86 FR 50608, Sept. 10, 2021]

§1735.11 Area coverage.

Borrowers must make adequate tele-
phone service available to the widest
practical number of rural subscribers
during the life of the loan. Both the na-
ture of the service area and the cost
per subscriber must be fully consid-
ered. The borrower must seek to pro-
vide service to all interested potential
subscribers in the service area. Bor-
rowers are not required to extend serv-
ice in situations where the costs would
be exorbitant. The loan contract shall
contain appropriate provisions to ef-
fect this requirement. See 7 CFR
1737.11(a), Preapplication Determina-
tions: Area to be Served.

§1735.12 Nonduplication.

(a) A loan will not be made unless the
Administrator determines that no du-
plication of lines, facilities, or systems
already providing reasonably adequate
services shall result from such a loan.

(b) Existing borrowers that apply to
upgrade existing facilities in their ex-
isting service area are exempt from the
non-duplication requirement in para-
graph (a) of this section.

(c) RUS shall consider the following
criteria for any wireline local exchange
service or similar fixed-station voice
service provided by a local exchange
carrier (LEC) in determining whether
such service is reasonably adequate:

(1) The LEC is providing area cov-
erage as described in §1735.11.

(2) The LEC makes available custom
calling features (at a minimum, call
waiting, call forwarding, abbreviated
dialing, and three-way calling).
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(3) The LEC is able to provide E911
service to all subscribers, when re-
quested by the government entity re-
sponsible for this service.

(4) The LEC is able to offer local
service with blocked toll access to
those subscribers who request it.

(5) The LEC’s network is capable of
providing retail broadband service as
defined in §1735.2 to any subscriber lo-
cation.

(6) There is an absence of frequent
service interruptions.

(7) The LEC is interconnected with
the public switched network.

(8) No Federal or State regulatory
commission having jurisdiction has de-
termined that the quality, availability,
or reliability of the service provided is
inadequate.

(9) Services are provided at reason-
ably affordable rates.

(10) Any other criteria the Adminis-
trator determines to be applicable to
the particular case.

(d) RUS shall consider the following
criteria for any of mobile tele-
communications service in deter-
mining whether such service is reason-
ably adequate:

(1) The extent to which area coverage
is being provided as described in 7 CFR
1735.11.

(2) Clear and reliable call trans-
mission is provided with sufficient
channel availability.

(3) The mobile telecommunications
service signal strength is at least
—85dBm (decibels expressed in
miliwatts).

(4) The mobile telecommunications
service is interconnected with the pub-
lic switched network.

(5) Mobile 911 service is available to
all subscribers, when requested by the
local government entity responsible for
this service.

(6) No Federal or State regulatory
commission having jurisdiction has de-
termined that the quality, availability,
or reliability of the service provided is
inadequate.

(7) Mobile telecommunications serv-
ice is not provided at rates which
render the service unaffordable to a
significant number of rural persons.

(8) Any other criteria the Adminis-
trator determines to be applicable to
the particular case.

§1735.12

(e) RUS does not consider mobile
telecommunications service a duplica-
tion of existing wireline local exchange
service or similar fixed-station voice
service. RUS may finance mobile tele-
communications systems designed to
provide eligible services in rural areas
under the Rural Electrification Act
even though the services provided by
the system may incidentally overlap
services of existing mobile tele-
communications providers.

(f) RUS shall consider the following
criteria for any provider of a special-
ized telecommunications service in de-
termining whether such service is rea-
sonably adequate:

(1) The provider of a specialized tele-
communications service is providing
area coverage as described in §1735.11.

(2) An adequate signal strength is
provided throughout the largest prac-
tical portion of the service area.

(3) There is an absence of frequent
service interruptions.

(4) The quality and variety of service
provided is comparable to that pro-
vided in nonrural areas.

(6) The service provided complies
with industry standards.

(6) No Federal, State, or local regu-
latory commission having jurisdiction
has determined that the quality, avail-
ability, or reliability of the service
provided is inadequate.

(7) Services are provided at reason-
ably affordable rates.

(8) Any other criteria the Adminis-
trator determines to be applicable to
the particular case.

(g) RUS shall consider the following
criteria for loans made for the purposes
described in §1735.10(a)(2):

(1) In making a preliminary assess-
ment and a credit decision, the RUS
will take into consideration the extent
to which the emergency communica-
tions capability or emergency commu-
nications benefits already exist in the
affected area and the need expressed by
the proposed user of the emergency
communications technology.

(2) The RUS will not consider an ap-
plication to finance an upgrade of 911
capabilities or other emergency com-
munications capability by different
providers serving the same geographic
area to be automatically duplicative.
For example, RUS will generally not
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consider an application from two com-
peting wireless carriers to upgrade
their E911 capabilities in overlapping
geographic territories to be duplica-
tive, however the carrier’s competitive
situation will be a relevant consider-
ation in evaluating the ability of a
service provider to repay their loan.

(3) Duplication considerations will be
reviewed on the basis of the emergency
communications benefit; the Agency
encourages applicants to fully embrace
interoperability to maximize the im-
pact of RUS financed investments. In
the case of dual or multi-use tech-
nologies, the extent to which the pro-
posed non-emergency communications
benefits are available from other pro-
viders within the proposed service area
will be considered in determining loan
feasibility.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 65 FR
42619, July 11, 2000; 656 FR 54403, Sept. 8, 2000;
76 FR 56093, Sept. 12, 2011; 86 FR 50608, Sept.
10, 2021]

§1735.13 Location of facilities and
service for nonrural subscribers.

(a) When it is determined by the Ad-
ministrator to be necessary in order to
furnish or improve telephone service in
rural areas, loans may be made for the
improvement, expansion, construction,
acquisition, and operation of telephone
lines, facilities, or systems without re-
gard to their geographical location.

(b) To the greatest extent practical,
loans are limited to providing tele-
phone facilities that serve subscribers
in rural areas. In order to furnish and
improve service to rural subscribers it
may at times be necessary to provide
loan funds to finance telephone facili-
ties which (1) will also serve nonrural
subscribers, or (2) are located in
nonrural areas. Loans may be approved
to finance such facilities if the Admin-
istrator determines, on a case-by-case
basis, that (i) the primary purpose of
the loan is to provide service to rural
areas and (ii) the financing of facilities
for nonrural subscribers is necessary
and incidental to furnishing or improv-
ing telephone service in rural areas.

(c) Loan funds may be approved for
facilities to serve nonrural subscribers
only if (1) the principal purpose of the
loan is to furnish and improve rural
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service and (2) the use of loan funds to
serve nonrural subscribers is necessary
and incidental to the principal purpose
of the loan. The following are examples
of purposes for which such loans may
be made (such loans are not limited to
these examples):

(1) In the case of construction of a
new system, if the loan would not be
economically feasible and self-liqui-
dating unless the nonrural as well as
the rural portions of the telephone
service area are included in the pro-
posed system, the loan may include
funds for both portions.

(2) Where the acquisition of an exist-
ing system located in and serving a
nonrural area is necessary to serve as
the nucleus of an expanded system to
furnish area coverage service in rural
areas, the loan may include funds to fi-
nance the acquisition.

(3) When a system is being converted
to modern service for rural subscribers,
the loan may include funds for the con-
version of the nonrural facilities, if the
rural service will be improved as a re-
sult of such nonrural improvements
and it is impractical to finance and
serve the nonrural and rural areas sep-
arately.

(4) A loan may include funds to serve
nonrural subscribers located in com-
munity centers frequently called by
the rural subscribers if the construc-
tion to serve such nonrural subscribers
will be incidental to, and contribute
substantially to, the provision of ade-
quate service for the rural subscribers.

(d) RUS may also approve financing
for facilities to serve nonrural areas if,
at the time financing was first ap-
proved by RUS:

(1) The nonrural area had a popu-
lation of 1,500 or less when first fi-
nanced by RUS and that financing was
approved prior to November 1, 1993; or

(2) The nonrural area had a popu-
lation of 5,000 or less when first fi-
nanced by RUS and that financing was
approved on or after November 1, 1993.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 58 FR
66253, Dec. 20, 1993]

§1735.14 Borrower eligibility.
(a) RUS makes loans to:
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(1) Entities providing, or who may
hereafter provide, telephone service in
rural areas;

(2) Public bodies providing telephone
service in rural areas as of October 28,
1949; and

(3) Cooperative, nonprofit,
dividend or mutual associations.

(4) For purposes of §1735.10(a)(2):

(i) Any entity eligible to borrow from
the RUS;

(ii) State or local governments;

(iii) Indian Tribes (as defined in §4 of
the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450b); or

(iv) An emergency communications
equipment provider that in the sole
discretion of RUS offers adequate secu-
rity for a loan where the State or local
government that has jurisdiction over
the proposed project is prohibited by
law from acquiring debt.

(b) RUS does not make loans to indi-
viduals.

(c) RUS gives preference to those bor-
rowers (including initial loan appli-
cants) already providing telephone
service in rural areas, and to coopera-
tive, nonprofit, limited dividend, or
mutual associations. To be eligible for
a loan, a borrower:

(1) Must have sufficient authority to
carryout the purposes of the RE Act;
and

(2) Must be incorporated or a limited
liability company.

[68 FR 66253, Dec. 20, 1993, as amended at 64
FR 50429, Sept. 17, 1999; 656 FR 42619, July 11,
2000; 76 FR 56094, Sept. 13, 2011]

§1735.15 Civil rights.

Borrowers are required to comply
with certain regulations on non-
discrimination and equal employment
opportunity. See RUS Bulletin 320-19
and RUS Bulletin 320-15, respectively.

limited

§1735.16 Minimum loan amount.

Recognizing plant costs, the bor-
rower’s cost of system design, and
RUS’s administrative costs, RUS will
not consider applications for loans of
less than $50,000.

§1735.17

(a) RUS makes hardship and guaran-
teed loans to finance the improvement,
expansion, construction, acquisition,

Facilities financed.

§1735.17

and operation of systems or facilities
(including station apparatus owned by
the borrower, headquarters facilities,
and vehicles not used primarily in con-
struction) to furnish and improve tele-
phone service in rural areas, except as
noted under paragraph (c) of this sec-
tion.

(b) RUS makes RUS cost-of-money to
finance the improvement, expansion,
construction, and acquisition of sys-
tems or facilities (excluding station ap-
paratus owned by the borrower, head-
quarters facilities, and vehicles not
used primarily in construction) to fur-
nish and improve telephone service in
rural areas, except as noted under
paragraph (c) of this section.

(c) RUS will not make any type of
loan to finance the following items:

(1) Station apparatus (including PBX
and key systems) not owned by the
borrower and any associated inside wir-
1ng;

(2) Certain duplicative facilities, see
§1735.12;

(3) Facilities to provide service other
than 1-party; and

(4) System designs or facilities to
provide service that cannot withstand
or are not designed to minimize dam-
age caused by storms and other natural
catastrophes, including, but not lim-
ited to hurricanes, floods, tornadoes,
mudslides, lightning, windstorms, hail,
fire, and smoke, unless an alternate de-
sign or facility for modern tele-
communications is more economically
or technically feasible. Economic and
technical feasibility will be determined
using total long range economic costs
and risk analysis.

(d) Generally, RUS will not make a
loan to another entity to provide the
same telecommunications service in an
area served by an incumbent RUS tele-
communications borrower providing
such service. RUS may, however, con-
sider an application for a loan to pro-
vide the same type of service being pro-
vided by an incumbent RUS borrower if
the Administrator determines that the
incumbent borrower is unable to meet
its obligations to the government, in-
cluding the obligation to provide serv-
ice set forth in its loan documents and
to repay its loans.

(e) If an unadvanced loan, or portion
thereof, is rescinded, a new loan shall
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not be made for the same purposes as
in the rescinded loan, except as pro-
vided in §1735.47.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 58 FR
66253, Dec. 20, 1993; 62 FR 46870, Sept. 5, 1997;
65 FR 42619, July 11, 2000; 84 FR 59921, Nov. 7,
2019]

§1735.18 Additional equity.

If determined by the Administrator
to be necessary for loan security, a bor-
rower applying for an initial loan shall
increase its net worth as a percentage
of assets to the highest level recorded,
not to exceed 40 percent, at the end of
any calendar quarter in the period be-
ginning 2 years prior to the receipt by
RUS of the borrower’s loan application
form (RUS Form 490). This restoration
to the higher level of net worth shall
take place before RUS will determine
the feasibility of the proposed loan.

§1735.19 Mergers and consolidations.

RUS does not make loans for the sole
purpose of merging or consolidating
telephone organizations. After a merg-
er or consolidation, RUS will consider
making loans to the telephone system
to finance the improvement or exten-
sion of telephone service in rural areas.
See RUS Bulletins 320-4, 321-2, 325-1,
and 326-1.

§1735.20 Acquisitions.

(a) RUS finances the acquisition by a
borrower of another system, lines, or
facilities only when the acquisition is
necessary and incidental to furnishing
or improving rural telephone service.
See 7T CFR 1735.13.

(b) RUS determines the amount it
will lend for each acquisition. If the ac-
quisition price exceeds this amount,
the borrower shall provide the remain-
der.

(c) For additional policies on acquisi-
tions, see subpart F through J of this
part.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 58 FR
66253, Dec. 20, 1993]

§1735.21 Refinancing loans.

(a) Any new direct or guaranteed
loan authority provided under the RE
Act may be used to refinance an out-
standing obligation of the applicant on
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another loan made under Titles II and
VI of the RE Act, or on a non-RUS loan
if that loan would have been for eligi-
ble telecommunications purposes under
the RE Act provided that:

(1) The applicant is current with its
payments on the RUS loan(s) to be refi-
nanced; and

(2) The amortization period for that
portion of the loan request that will be
needed for refinancing will not exceed
the remaining amortization period for
the loan(s) to be refinanced. If multiple
notes are being refinanced, an average
remaining amortization period will be
calculated based on the weighted dollar
average of the notes being refinanced.

(b) The amount that can be refi-
nanced will be included in the funding
opportunity announcement that will
open a funding window based on the
funds authorized for any given fiscal
year.

[86 FR 50608, Sept. 10, 2021]

§1735.22 Loan security.

(a) RUS makes loans only if, in the
judgment of the Administrator, the se-
curity therefor is reasonably adequate
and the loan will be repaid within the
time agreed. See 7 CFR 1735.18 and 7
CFR 1735.51.

(b) RUS generally requires that bor-
rowers provide it with a first lien on all
of the borrower’s property. See 7 CFR
1735.46.

(c) The RUS will consider Govern-
ment-imposed fees related to emer-
gency communications (including
State or local 911 fees) which are
pledged to the repayment of a loan as
security.

(d) In the case of loans that include
the financing of telephone facilities
that do not constitute self-contained
operating systems or units (such as
lines switched by other systems), the
borrower shall, in addition to the mort-
gage lien on all of the borrower’s tele-
phone facilities, furnish adequate as-
surance, in the form of contractual or
other security arrangements, that con-
tinuous and efficient telephone service
will be rendered.

(e) The borrower shall provide RUS
with a satisfactory Area Coverage Sur-
vey. See 7T CFR 1737.30 and 1737.31.
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(f) RUS makes loans only if the bor-
rower’s entire system, including the fa-
cilities to be constructed with the pro-
ceeds of the loan, is economically fea-
sible, as determined by RUS.

(g) For purposes of determining com-
pliance with TIER requirements, un-
less a borrower whose existing mort-
gage contains TIER maintenance re-
quirements notifies RUS in writing dif-
ferently, RUS will apply the require-
ments described in paragraph (h) of
this section to the borrower regardless
of the provisions of the borrower’s ex-
isting mortgage.

(h) For Loans approved after Decem-
ber 22, 2008, the borrower shall be re-
quired to maintain a TIER, at the end
of the Forecast Period, at least equal
to the projected TIER determined by
the feasibility study prepared in con-
nection with the loan, which shall be
at least 1.0 and not greater than 1.5.

(i) Nothing in this section shall affect
any rights of supplemental lenders
under the RUS mortgage, or other
creditors of the borrower, to limit a
borrower’s TIER requirement to a level
above that established in paragraph (h)
of this section.

(j) A borrower will not be required to
raise its TIER as a condition for receiv-
ing a loan. Additional financial, invest-
ment, and managerial controls appear
in the loan contract and mortgage re-
quired by RUS.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 56 FR
26597, June 10, 1991; 58 FR 66254, Dec. 20, 1993;
62 FR 46870, Sept. 5, 1997; 63 FR 45678, Aug. 27,
1998; 73 FR 65726, Nov. 5, 2008; 76 FR 56094,
Sept. 13, 2011; 86 FR 50608, Sept. 10, 2021]

§1735.23 Public notice.

(a) For applications which request
funding in which the applicant will
provide retail broadband service, the
Agency’s mapping tool will include the
following information from each appli-
cation, and be displayed for the public:

(1) The identity of the applicant;

(2) A description of the project that
can deliver retail broadband service;

(3) A map of the areas to be served,
the proposed funded service area
(PFSA), including identification of the
associated census blocks;

(4) The amount and type of funding
requested;

§1735.23

(5) The status of the application; and

(6) The estimated number and propor-
tion of households and businesses in
the proposed funded service area with-
out fixed retail broadband service,
whether terrestrial or wireless, exclud-
ing mobile and satellite service.

(b) For funding requests outside an
area where the applicant receives Fed-
eral universal service support, the pub-
lic notice filing referenced under para-
graph (a) of this section will accept
public notice responses from existing
service providers with respect to retail
broadband service already being pro-
vided in the PFSA for 45 calendar days
on the Agency’s web page. Existing
service providers are requested to sub-
mit the following information through
the Agency’s mapping tool:

(1) The number of residential and
business customers within the PFSA
currently purchasing broadband at the
minimum threshold, the rates of data
transmission being offered, and the
cost of each level of broadband service
charged by the existing service pro-
vider;

(2) The number of residential and
business customers within the appli-
cant’s service area receiving voice and
video services and the associated rates
for these other services;

(3) A map showing where the existing
service provider’s services coincide
with the applicant’s service area using
the Agency’s mapping tool; and

(4) Test results for the service area in
question for a minimum of at least the
prior three months demonstrating that
the asserted level of broadband is being
provided. The test results shall be for
different times of the day.

(c) The Agency may contact service
providers that respond under paragraph
(b) of this section to validate their sub-
mission, and so responding service pro-
viders should be prepared to:

(1) Provide additional information
supporting that the area in question
has sufficient access to broadband serv-
ice;

(2) Have a technician on site during
the field validation by RUS staff;

(3) Run on site tests with RUS per-
sonnel being present, if requested; and

(4) Provide copies of any test results
that have been conducted in the last
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six months and validate the informa-
tion submitted in the public notice re-
sponse months.

(d) If no broadband service provider
submits information pursuant to a
pending application or if the existing
provider does not provide the informa-
tion requested under paragraphs (b)
and (c) of this section, RUS will con-
sider the extent of broadband service
using any other data available through
reasonable efforts, including utilizing
the National Telecommunications and
Information Administration’s National
Broadband Availability Map and the
Federal Communications Commission
broadband availability map. That may
include the agency conducting field
validations so as to locate facilities in
the application service area and deter-
mine, to the extent possible, if those
facilities can provide the minimum
threshold of broadband. Notwith-
standing, conclusive evidence as to the
existence of the level of broadband will
be taken only through the public no-
tice process. As a result, the Agency
highly recommends that existing serv-
ice providers in a PFSA submit public
notice response to ensure that their
service is considered in the determina-
tion of eligibility on an application.

(e) The Agency will notify respond-
ents who are existing service providers
whether their public notice response
was accepted or not and allow for an
opportunity to respond.

(f) The information submitted by an
existing service provider under para-
graphs (b) and (c¢) of this section will be
treated as proprietary and confidential
and not subject to disclosure, pursuant
to 7 U.S.C. 950cc(b)(3).

(g) For all applications that are ap-
proved, the following information will
be made available to the public:

(1) The information provided in para-
graph (a) of this section;

(2) Each annual report required under
§1735.24 will be redacted to protect any
proprietary information; and

(3) Such other information as the Ad-
ministrator of the RUS deems suffi-
cient to allow the public to understand
the assistance provided.

[86 FR 50608, Sept. 10, 2021, as amended at 88
FR 36217, June 2, 2023]
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§1735.24 Additional reporting require-
ments.

(a) Entities receiving financial as-
sistance from RUS that are used for re-
tail broadband must submit annual re-
ports for 3 years after project comple-
tion. The reports must include the fol-
lowing information:

(1) The purpose of the financing, in-
cluding new equipment and capacity
enhancements that support high-speed
broadband access for educational insti-
tutions, health care providers, and pub-
lic safety service providers (including
the estimated number of end users who
are currently using or forecasted to use
the new or upgraded infrastructure);
and

(2) The progress towards fulfilling the
objectives for which the assistance was
made, including:

(i) The number of service points that
will receive new broadband service, ex-
isting network improvements, and fa-
cility upgrades resulting from the fed-
eral assistance;

(i1) The speed of the broadband serv-
ices;

(iii) The average price of the most
subscribed tier of retail broadband
service in each PFSA;

(iv) The number of new subscribers
generated from the project; and

(v) Complete, reliable, and precise
geolocation information that indicates
the location of new broadband service
that is being provided or upgraded
within the service territory supported
by the grant, loan, or loan guarantee.

(b) A notice will be published on the
Agency’s website that will include each
annual broadband improvement report,
redacted as appropriate to protect any
proprietary information in the report.

[86 FR 50609, Sept. 10, 2021]

§§1735.25-1735.29 [Reserved]

Subpart C—Types of Loans

§1735.30 Hardship loans.

(a) RUS makes hardship loans under
section 305(d)(1) of the RE Act. These
loans bear interest at a rate of 5 per-
cent per year. To qualify for a hardship
loan on or after November 1, 1993, a
borrower must meet each of the fol-
lowing requirements:
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(1) The average number of proposed
subscribers per mile of line in the serv-
ice area of the borrower is not more
than 4;

(2) The borrower has a projected
TIER (including the proposed loan or
loans) of at least 1.0, but not greater
than 3.0, as determined by the feasi-
bility study prepared in connection
with the loan, see 7T CFR part 1737, sub-
part H; and

(3) The Administrator has approved
and the borrower is participating in a
telecommunications modernization
plan for the state, see 7 CFR part 1751,
subpart B.

(b)(1) Hardship loan funds shall not
be used to finance facilities located in
any exchange of the borrower that has:

(i) More than 1,000 existing sub-
scribers; and

(ii) An average number of proposed
subscribers per mile of line greater
than 17.

(2) Those facilities may, however, be
financed with a RUS cost-of-money
loans or a guaranteed loan if the bor-
rower is eligible for such financing.

(c) The Administrator may waive the
TIER requirement in paragraph (a)(2)
of this section in any case in which the
Administrator determines, and sets
forth the reasons therefor in writing,
that the requirement would prevent
emergency restoration of the telephone
system of the borrower or result in se-
vere hardship to the borrower.

(d) In order to fairly and equitably
approve hardship loans to ensure that
borrowers most in need receive hard-
ship financing first, RUS will prioritize
for approval all applications qualifying
for hardship loans. The criteria in this
paragraph will be used by the Adminis-
trator to rank, from high to low, appli-
cations that have been determined to
qualify for hardship financing. Subject
to the availability of funds, applica-
tions receiving the highest number of
points will be selected for loan ap-
proval each fiscal year quarter (the ap-
plication with the most points will be
approved first, the second highest next,
etc.) The following ranking method-
ology and loan approval conditions
apply:

(1) Ranking criteria. Borrowers will re-
ceive points based on each of the fol-
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lowing criteria applicable to the pro-
posed loan:

(i) Forecasted Average Number of Sub-
scribers Per Mile of Line (Density). The
number of points assigned to a bor-
rower will be the value 4 less the value
of the borrower’s forecasted density as
determined by the Feasibility Study
prepared in connection with the loan
(i.e., if a borrower’s forecasted system
density is 2.75, the borrower would re-
ceive 4 less 2.75 points, or 1.256 points).

(ii) Forecasted TIER. The number of
points assigned to a borrower will be
the value 3 less the value of the bor-
rower’s forecasted TIER as determined
by the Feasibility Study prepared in
connection with the loan (i.e., if a bor-
rower’s forecasted TIER is 1.75, the
borrower would receive 3 less 1.75
points, or 1.25 points).

(iii) Unserved Territories. Borrowers
will receive points for loan funds in-
cluded in the application to provide
telephone service in areas previously
unserved because it was considered
cost prohibitive (for example, high
costs resulting from the terrain, re-
moteness, or system design). In par-
ticular, borrowers will receive one
tenth of a point, up to a maximum of 2
points, for each subscriber added (in
connection with the loan) that cur-
rently resides in an unserved area.

(iv) Plant Modernization. Borrowers
will receive 1 point for loan funds in-
cluded in the application for at least
one of the following basic plant mod-
ernizations or system improvements:

(A) Providing digital switching capa-
bilities where those capabilities did not
previously exist; and/or

(B) Upgrading to equal access; and/or

(C) Conversion of service to l-party
making an entire exchange all 1-party
service.

(v) Distance Learning and Medical
Link Facilities. Borrowers will receive 2
points for loan funds included in the
application for the purpose of providing
distance learning or medical link
transmission facilities. If loan funds
are included for both distance learning
and medical link transmission facili-
ties, borrowers will receive 3 points.
(See 7 CFR part 1734 for definitions of
distance learning and medical link.)

(vi) Time Factor. If a borrower’s appli-
cation has been ranked but cannot be
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approved due to the lack of funds avail-
able for loans in that quarter, the bor-
rower will receive .25 points for each
quarter in which its loan is pending but
not approved.

(2) Ranking and approval of loans. Eli-
gible loan applications (satisfying the
requirements of 7 CFR 1737.21) will be
ranked during the quarter in which the
application is received. If an applica-
tion is received in which insufficient
time remains in that quarter to process
and rank the application, it will be
ranked in the next quarter. At the be-
ginning of the quarter and as soon as
practical, RUS will approve all eligible
hardship loans ranked in the previous
quarter to the extent loan funds are
available, beginning with the bor-
rowers that received the highest num-
ber of points and working downwards.
Any qualified application that is not
approved due to the lack of funds will
be carried forward to the next quarter
and ranked with all other eligible hard-
ship loan applications in that quarter.
Upon completion of the ranking and
approval of loans, all borrowers will be
informed in writing of the status of
their loan applications.

(e) Optimal use of funds. RUS retains
the right to limit the size of hardship
loans made to individual borrowers in
order to more equitably distribute the
amount of hardship funds appropriated
among the greatest number of qualified
borrowers. Generally, no more than 10
percent of the funds appropriated in
any fiscal year may be loaned to a sin-
gle borrower. In addition, RUS retains
the right to approve loans to borrowers
that are ranked lower in the priority
system, or without regard to when the
application was received and ranked, if
it is necessary to:

(1) Expedite restoration of service
outages due to natural disasters; or

(2) Maximize the use of all available
hardship funds appropriated for loans
in that fiscal year.

(f) On request of any borrower who is
eligible for a hardship loan for which
funds are not available, the borrower
shall be considered to have applied for
a RUS cost-of-money loans under sec-
tions 305 of the RE Act.
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(g) Hardship loans may be made si-
multaneously with a RUS cost-of-
money loans or guaranteed loans.

[58 FR 66254, Dec. 20, 1993, as amended at 82
FR 55939, Nov. 27, 2017; 84 FR 59921, Nov. 7,
2019]

§1735.31 RUS cost-of-money.

(a) RUS makes cost-of-money loans,
under section 305(d)(2) of the RE Act.
To qualify for cost-of-money loans, a
borrower must meet each of the fol-
lowing requirements:

(1) The average number of proposed
subscribers per mile of line in the serv-
ice area of the borrower is not more
than 15, or the borrower has a projected
TIER (including the proposed loans) of
at least 1.0, but not greater than 5.0, as
determined by the feasibility study
prepared in connection with the loans,
see 7T CFR part 1737, subpart H; and

(2) The Administrator has approved
and the borrower is participating in a
telecommunications modernization
plan for the state, see 7 CFR part 1751,
subpart B.

(b) To determine the RUS cost-of-
money, the total loan amount will be
multiplied by the ratio of RUS cost-of-
money funds appropriated for the fiscal
year to the sum of RUS cost-of-money
funds appropriated for the fiscal year
in which the loan is approved. If during
the fiscal year the amount of funds ap-
propriated changes, the ratio will be
adjusted accordingly and applied only
to those loans approved afterwards.

(c) The RUS cost-of-money loan shall
bear interest as described in para-
graphs (¢)(1) and (2) of this section.

(1) Each advance of funds included in
RUS cost-of-money loans shall bear in-
terest at a rate (the ‘“‘Cost of Money In-
terest Rate’’) equal to the current cost
of money to the Federal Government
for loans of a similar maturity. The
Cost of Money Rate is determined when
the funds are advanced to the borrower
but cannot exceed 7 percent per year.

(2) RUS shall use the Federal Treas-
ury Statistical Release (the ‘‘Statis-
tical Release’) issued by the United
States Treasury to determine the in-
terest rate for each advance of RUS
cost-of-money loan funds. Generally,
the Statistical Release is issued each
Monday to cover the preceding week.
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RUS shall determine the Cost of Money
Interest Rate as follows:

(i) Each advance shall bear the inter-
est rate stated in the applicable Statis-
tical Release for Treasury constant
maturities with a maturity similar to
that of the advance.

(ii) RUS shall determine the interest
rate for an advance bearing a maturity
other than those stated in the applica-
ble Statistical Release by straight-line
interpolation between the next higher
and next lower stated maturities.

(iii) The first Statistical Release pub-
lished after the date of an advance
shall apply to that advance.

(iv) If the interest rate determined
under paragraph (c)(2)(i) or (c)(2)(ii) of
this section is higher than 7 percent,
then the advance shall bear interest at
the rate of 7 percent per year.

(v) Advances with maturities greater
than 30 years shall bear interest at the
rate stated in the applicable Statis-
tical Release for 30-year maturities.

(vi) RUS may use an alternative
method to determine the Cost of
Money Interest Rate if the Treasury
ceases to issue the Statistical Release
or changes its format or frequency of
issue so that it is no longer appropriate
for use in the manner described in
paragraph (c)(2) of this section. In this
eventuality, RUS shall immediately
notify all borrowers with unadvanced
RUS cost-of-money loan funds. RUS
may, with the borrower’s consent, de-
termine the Cost of Money Interest
Rate on a case-by-case basis for subse-
quent advances of RUS cost-of-money
loan funds but may also decide, in its
discretion, that it is unable to continue
advancing funds until an alternative
method is in effect.

(vii) Refer to §1735.43(a) for addi-
tional information on maturities of
RUS loans.

(viii) RUS shall provide borrowers
with prompt written confirmation of
the Cost of Money Interest Rate borne
by each advance of funds included in a
RUS cost-of-money loan.

(d) Generally, no more than 10 per-
cent of lending authority from appro-
priations in any fiscal year for RUS
cost-of-money loans may be loaned to a
single borrower. RUS will publish by
notice in the FEDERAL REGISTER the
dollar limit that may be loaned to a

§1735.32

single borrower in that particular fis-
cal year based on approved RUS lend-
ing authority.

(e) On request of any borrower who is
eligible for RUS cost-of-money loans
for which funds are not available, the
borrower shall be considered to have
applied for a loan guarantee under sec-
tion 306 of the RE Act.

(f) RUS cost-of-money loans may be
made simultaneously with hardship
loans or guaranteed loans.

[68 FR 66255, Dec. 20, 1993, as amended at 62
FR 46870, Sept. 5, 1997; 84 FR 59921, Nov. 17,
2019]

§1735.32

(a) General. Loan guarantees under
this section will be considered for only
those borrowers specifically requesting
a guarantee. Borrowers may also speci-
fy that the loan to be guaranteed shall
be made by the Federal Financing
Bank (FFB). RUS provides loan guar-
antees pursuant to section 306 of the
RE Act. Guaranteed loans may be
made simultaneously with hardship
loans or RUS cost-of-money loans. No
fees or charges are assessed for any
guarantee of a loan provided by RUS.
In view of the Government’s guarantee,
RUS generally obtains a first lien on
all assets of the borrower (see §1735.46).

(b) Requirements. To qualify for a
guaranteed loan, a borrower must have
a projected TIER (including the pro-
posed loan or loans) of at least 1.2 as
determined by the feasibility study
prepared in connection with the loan.
In addition, a borrower must meet all
requirements set forth in the regula-
tions applicable to a loan made by RUS
with the exception that it is not re-
quired to participate in a state tele-
communications modernization plan
and is not subject to a subscriber per
mile eligibility requirement, as pro-
vided in §1735.31(a).

(c) Net worth requirements. RUS gen-
erally requires that borrowers seeking
guaranteed loans have a net worth in
excess of 20 percent of assets. RUS will,
however, consider loan guarantees for
borrowers with a net worth less than 20
percent.

Guaranteed loans.
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(d) Full amount guaranteed. Loans are
guaranteed in the full amount of prin-
cipal and interest. Because of the Gov-
ernment’s full faith and credit 100 per-
cent guarantee of these loans, only
RUS obtains a mortgage on the bor-
rower’s assets.

(e) Federal Register notice. After RUS
has reviewed an application and deter-
mined that it shall consider guaran-
teeing a loan for the proposed project
and if the borrower has not specified
that the loan be made from the FFB,
RUS shall publish a notice in the FED-
ERAL REGISTER. The Notice will include
a description of the proposed project,
the estimated total cost, the estimated
amount of the guaranteed loan, a
statement that the Federal Financing
Bank (FFB) has a standing loan com-
mitment agreement with RUS, and the
name and address of the borrower to
which financing proposals may be sub-
mitted.

(f) Qualified lenders. RUS considers
loan guarantees on a case by case basis
for loans made by the FFB and any
other legally organized lending agency
or by a combination of lenders that the
Administrator determines to be quali-
fied to make, hold and service the loan.
‘“Legally organized lending agency”’
and ‘“‘lender” include commercial
banks, trust companies, mortgage
banking firms, insurance companies,
and any other institutional investor
authorized by law to loan money. The
borrower is responsible for evaluating
all proposals received from lenders
other than FFB. The borrower fur-
nishes RUS with a report on the eval-
uations and its choice of proposals.
However, at the request of the bor-
rower, the guaranteed loan shall be
made by the FFB.

(g) Interest rate. Guaranteed loans
shall bear interest at the rate agreed
upon by the borrower and lender. Guar-
anteed FFB loans shall be at a rate of
interest that is not more than the rate
of interest applicable to other similar
loans then being made or purchased by
FFB.

(h) Condition of guarantee. RUS will
not guarantee a loan if the income
from the loan or the income from obli-
gations issued by the holder of the
loan, when the obligations are created
by the loan, is excluded from gross in-

7 CFR Ch. XVII (1-1-25 Edition)

come for the purpose of chapter I of the
Internal Revenue Code of 1954.

(i) Contract of guarantee. If RUS is
satisfied with the engineering and eco-
nomic feasibility of the project and ap-
proves the borrower’s choice of pro-
posal, subject to the submission of sat-
isfactory financing documents and to
the satisfaction of other pertinent
terms and conditions, RUS will prepare
a contract of guarantee to be executed
by the borrower, the lender, and RUS
within a specified time. The lender, or
its representative, shall have the right
to examine the borrower’s application
and supporting data submitted to RUS
in support of its request for financial
assistance.

(j) Loan servicing. The contract of
guarantee will require that arrange-
ments satisfactory to RUS be made to
service the loan. Required servicing by
the lender will include:

(1) Determining that all prerequisites
to each advance of loan funds by the
lender under the terms of the contract
of guarantee, all financing documents,
and all related security instruments
have been fulfilled. Such determina-
tions may be met by obtaining RUS ap-
proval of each advance.

(2) Billing and collecting loan pay-
ments from the borrower.

(3) Notifying the Administrator
promptly of any default in the pay-
ment of principal and interest on the
loan and submitting a report, as soon
as possible thereafter, setting forth its
views as to the reasons for the default,
how long it expects the borrower will
be in default, and what corrective ac-
tions the borrower states it is taking
to achieve a current debt service posi-
tion.

(4) Notifying the Administrator of
any known violations or defaults by
the borrower under the lending agree-
ment, contract of guarantee, or related
security instruments, or conditions of
which the lender is aware which might
lead to nonpayment, violation, or other
default.

(k) Payments under the contract of
guarantee. Upon receipt of the notifica-
tion required in §1735.32(j)(3) of this
section, RUS will pay the lender the
amount in default with interest to the
date of payment. When RUS has made

282



Rural Utilities Service, USDA

a payment under a contract of guar-
antee, it will establish in its accounts
the amount of the payment as due and
payable from the borrower, with inter-
est at the rate of interest specified in
the lending agreement. RUS will work
with the borrower and the lender in an
effort to eliminate the borrower’s de-
fault as soon as possible. RUS may also
proceed with other remedies available
under its security instruments.

(1) Pledging of contract of guarantee.
Subject to applicable law, RUS will
consider, on a case by case basis, per-
mitting pledging of the contract of
guarantee in order to facilitate the ob-
taining of funds by the lending agency
to make the guaranteed loan.

[564 FR 13351, Apr. 3, 1989; 54 FR 16194, Apr. 21,
1989. Redesignated at 55 FR 39395, Sept. 27,
1990, as amended at 56 FR 26597, June 10, 1991;
58 FR 66255, Dec. 20, 1993; 62 FR 46870, Sept.
5, 1997; 84 FR 59921, Nov. 7, 2019]

§1735.33 Variable interest rate loans.

After June 10, 1991, and prior to No-
vember 1, 1993, RUS made certain vari-
able rate loans at interest rates less
than 5 percent but not less than 2 per-
cent. For those borrowers that received
variable rate loans, this section de-
scribes the method by which interest
rates are adjusted. The interest rate
used in determining feasibility is the
rate charged to the borrower until the
end of the Forecast Period for that
loan. At the end of the Forecast Pe-
riod, the interest rate for the loan may
be annually adjusted by the Adminis-
trator upward to a rate not greater
than 5 percent, or downward to a rate
not less than the rate determined in
the feasibility study on which the loan
was based, based on the borrower’s
ability to pay debt service and main-
tain a minimum TIER of 1.0. Downward
and upward adjustments will be round-
ed down to the nearest one-half or
whole percent. To make this adjust-
ment, projections set forth in the loan
feasibility study will be revised annu-
ally by RUS (beginning within four
months after the end of the Forecast
Period) to reflect updated revenue and
expense factors based on the borrower’s
current operating condition. Any such
adjustment will be effective on July 1
of the year in which the adjustment
was determined. If the Administrator

§1735.43

determines that the borrower is capa-
ble of meeting the minimum TIER re-
quirements of §1735.22(f) at a loan in-
terest rate of 5 percent on a loan made
as described in this section, then the
loan interest rate shall be fixed, for the
remainder of the loan repayment pe-
riod, at the standard interest rate of 5
percent.

[62 FR 46870, Sept. 5, 1997]
§§1735.34-1735.39 [Reserved]

Subpart D—Terms of Loans

SOURCE: 54 FR 13351, Apr. 3, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.

§1735.40 General.

Terms and conditions of loans are set
forth in a mortgage, note, and loan
contract. Provisions of the mortgage
and loan contract are implemented by
provisions in RUS Bulletins and Regu-
lations. Forms of the mortgage, note,
and loan contract can be obtained from
RUS.

§1735.41 Notes.

Loans are represented by one or more
notes. Interest accrues only on funds
advanced. There are no loan commit-
ment fees or charges. See RUS Bulletin
320-12 for additional information. This
CFR part supersedes those portions of
RUS Bulletin 320-12 ‘“‘Loan Payments
and Statements’ with which it is in
conflict.

§1735.42 [Reserved]

§1735.43 Payments on loans.

(a) Except as described in this para-
graph (a), RUS loans approved after Oc-
tober 6, 1997 must be repaid with inter-
est within a period that, rounded to the
nearest whole year, equals the expected
composite economic life of the facili-
ties to be financed, as calculated by
RUS; expected composite economic life
means the depreciated life plus three
years. The expected composite eco-
nomic life shall be based on the depre-
ciation rates for the facilities financed
by the loan. In states where the bor-
rower must obtain state regulatory
commission approval of depreciation
rates, the depreciation rates used shall
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be the rates currently approved by the
state commission or rates for which
the borrower has received state com-
mission approval. In cases where a
state regulatory commission does not
approve depreciation rates, the ex-
pected composite economic life shall be
based on the most recent median depre-
ciation rates published by RUS for all
borrowers (see 7 CFR 1737.70). Bor-
rowers may request a repayment period
that is longer or shorter than the ex-
pected composite economic life of the
facilities financed. If the Adminis-
trator determines that a repayment pe-
riod based on the expected composite
economic life of the facilities financed
is likely to cause the borrower to expe-
rience hardship, the Administrator
may agree to approve a period longer
than requested. A shorter period may
be approved as long as the Adminis-
trator determines that the loan re-
mains feasible.

(b) Borrowers that have dem-
onstrated to the satisfaction of the Ad-
ministrator an inability to maintain
the funded reserve or net plant to se-
cured debt ratio requirements, if any,
contained in their mortgage, may elect
to replace notes with an original matu-
rity that exceeded the composite eco-
nomic life of the facilities financed
with notes bearing a shorter maturity
approximating the expected composite
economic life of the facilities financed,
if this will result in a shorter maturity
for the loan. The principal balance of
the notes (hereinafter in this section
called the ‘“‘refunding notes’’) issued to
refund and substitute for the original
notes would be the unpaid principal
balance of the original notes. The re-
funding notes would mature at a date
no later than the remaining economic
life of the facilities financed by the
loan, plus three years, as determined
by the original feasibility study pre-
pared in connection with the loan. In-
terest on the original note must con-
tinue to be paid through the closing
date. All other payment terms, includ-
ing the rate of interest on the refund-
ing notes, would remain unchanged.
Disposition of funds in the funded re-
serve will be determined by RUS at the
closing date. RUS will notify the bor-
rower in writing of the amendment of

7 CFR Ch. XVII (1-1-25 Edition)

loan payment requirements and the
terms and conditions thereof.

(c) A borrower qualifying under para-
graph (b) of this section shall not be re-
quired to pay a prepayment premium
on such portion of the payments under
its new notes as exceeds the payments
required under the notes being re-
placed.

(d) To apply for refunding notes, bor-
rowers must send to the Area Office
the following:

(1) A certified copy of a board resolu-
tion requesting an amendment of loan
payment requirements and that certain
notes be replaced;

(2) If applicable, evidence of approval
by the regulatory body with jurisdic-
tion over the telecommunications serv-
ice provided by the borrower to issue
refunding notes; and

(3) Such other documents as may be
required by the RUS.

(e) Principal and interest will be re-
paid in accordance with the terms of
the notes. Generally, interest is pay-
able each month as it accrues. Prin-
cipal payments on each note generally
are scheduled to begin 2 years after the
date of the note. After this deferral pe-
riod, interest and principal payments
on all funds advanced during this 2-
year period are scheduled in equal
monthly installments. Principal pay-
ments on funds advanced 2 years or
more after the date of the note will
begin with the first billing after the ad-
vance. The interest and principal pay-
ments on each of these advances will be
scheduled in equal monthly install-
ments. This CFR part supersedes those
portions of RUS Bulletin 320-12, ‘“‘Loan
Payments and Statements’ with which
it is in conflict.

[66 FR 26598, June 10, 1991, as amended at 62
FR 46871, Sept. 5, 1997; 84 FR 59921, Nov. 7,
2019]

§1735.44 Prepayment premiums.

The loan documents normally pro-
vide that RUS insured loans may be re-
paid in full at any time without pre-
payment premiums. Depending upon
the lender, there may be prepayment
premiums on loans guaranteed by RUS.
See RUS Bulletin 320-12 for additional
information. This CFR part supersedes
those portions of RUS Bulletin 320-12,
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“Loan Payments and Statements,”
with which it is in conflict.

[84 FR 59922, Nov. 7, 2019]

§1735.45

RUS may extend the time of pay-
ment of principal or interest on a loan.
Under section 12 of the Rural Elec-
trification Act, as amended, this exten-
sion may be up to 5 years after such
payment is due. Under section 236 of
the Disaster Relief Act of 1970 (Pub. L.
91-606) payment may be deferred by the
Secretary of Agriculture as long as
necessary in disaster situations so long
as the final maturity date is not later
than 40 years after the date of the loan.
See RUS Bulletin 320-2 for additional
information.

Extension of payments.

§1735.46 Loan security documents.

(a) Loans are to be repaid according
to their terms. RUS generally obtains
a first lien on all assets of the bor-
rower. This lien shall be in the form of
a mortgage by the borrower to the
Government or a deed of trust made by
and between the borrower and a trust-
ee, satisfactory to the Administrator,
together with such security agree-
ments, financing statements, or other
security documents as RUS may deem
necessary in a particular case. Where a
borrower is unable by reason of pre-ex-
isting encumbrances, or otherwise, to
furnish a first mortgage lien on its en-
tire system the Administrator may, if
he determines such security to be rea-
sonably adequate and the form and na-
ture thereof otherwise appropriate, ac-
cept other forms of security. See RUS
Bulletins 3204, 320-22, 321-2, 322-2, 323-
1, and 326-1 for details. See 7 CFR part
1744, subpart B for information on lien
accommodations and subordinations.

(b) Loan security documents of bor-
rowers with loans approved after Octo-
ber 6, 1997 will provide limits on allow-
able cash distributions in any calendar
year as follows:

(1) No more than 25 percent of the
prior calendar year’s net earnings or
margins if the borrower’s net worth is
at least 1 percent of its total assets
after the distribution is made;

(2) No more than 50 percent of the
prior calendar year’s net earnings or
margins if the borrower’s net worth is

§1735.47

at least 20 percent of its total assets
after the distribution is made;

(3) No more than 75 percent of the
prior calendar year’s net earnings or
margins if the borrower’s net worth is
at least 30 percent of its total assets
after the distribution is made; or

(4) No limit on distributions if the
borrower’s net worth is at least 40 per-
cent of its total assets after the dis-
tribution is made.

(c) Borrowers that have not received
a loan after October 6, 1997 may request
the Administrator to apply these re-
quirements to them. Borrowers may re-
quest in writing that RUS substitute
the new requirements described in
paragraphs (b)(1) through (b)(4) of this
section. Upon request by the borrower,
the provisions of the borrower’s loan
documents restricting cash distribu-
tions or investments shall not be en-
forced to the extent that such provi-
sions are inconsistent with this sec-
tion.

(d) Rural development investments
meeting the criteria set forth in 7 CFR
part 1744, subpart D, will not be count-
ed against a borrower’s allowable cash
distributions in any calendar year (7
U.S.C. 926).

(e) References to a borrower’s mort-
gage in this section include deeds of
trust and any other loan document ap-
plying the same requirements to a bor-
rower.

(f) This section does not limit the
rights of any parties to the mortgage
other than RUS.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 59 FR
29537, June 8, 1994; 62 FR 46871, Sept. 5, 1997;
84 FR 59922, Nov. 7, 2019]

§1735.47 Rescissions of loans.

(a) Rescission of a loan may be re-
quested by a borrower at any time. To
rescind a loan, the borrower must dem-
onstrate to RUS that:

(1) The purposes of the loan being re-
scinded have been completed;

(2) Sufficient funds are available
from sources other than RUS or FFB to
complete the purposes of the loan being
rescinded; or

(3) The purposes of the loan are no
longer required to extend or improve
telephone service in rural areas.
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(b) Borrowers submitting loan appli-
cations containing purposes previously
covered by a loan that has been re-
scinded shall include in the application
an explanation, satisfactory to RUS, of
the change of conditions since the re-
scission that re-establishes the need for
those purposes.

(c) RUS shall not initiate the rescis-
sion of a loan unless all of the purposes
for which telephone loans have been
made to the borrower under the Act
have been accomplished with funds pro-
vided under the Act.

[66 FR 26598, June 10, 1991, as amended at 84
FR 59922, Nov. 7, 2019]

§§1735.48-1735.49 [Reserved]

Subpart E—Basic Requirements
For Loan Approval

SOURCE: 54 FR 13351, Apr. 3, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.

§1735.50 Administrative findings.

The RE Act requires that the Admin-
istrator make certain findings to ap-
prove a telephone loan or loan guar-
antee. The borrower shall provide the
evidence determined by the Adminis-
trator to be necessary to make these
findings. Details on the information re-
quired to support these findings are in-
cluded in 7 CFR part 1737.

§1735.51 Required findings.

(a) Feasibility of and security for the
Loan. The borrower shall provide RUS
with satisfactory evidence to enable
the Administrator to determine that
the security for the loan is reasonably
adequate and the loan will be repaid on
time. This finding is based on the fol-
lowing factors:

(1) Self-liquidation of the loan within
the loan amortization period; this re-
quires that there be sufficient revenues
from the borrower’s system, in excess
of operating expenditures (including
maintenance and replacement), to
repay the loan with interest.

(2) Reasonable assurance of achieving
the telephone market projections upon
which the loan is based.

(3) Economic feasibility (based on
projected revenues, expenses, net in-
come, maximum debt service, and rate

7 CFR Ch. XVII (1-1-25 Edition)

of return on investment) for the pro-
posed system using local service rate
schedules appropriate for the area
served.

(4) Impact of the proposed loan and
construction on the ratio of the bor-
rower’s secured debt to assets.

(6) Projected growth in the bor-
rower’s equity.

(6) Satisfactory experience and rep-
utation of the system’s principal own-
ers and manager.

(7) A first lien on the borrower’s total
system or other adequate security.

(8) Fair market value of the bor-
rower’s assets as represented in its fi-
nancial reports to RUS.

(9) Appropriate financial and mana-
gerial controls included in the loan
documents.

(10) Other factors determined to be
relevant by RUS.

(b) Area coverage. The borrower shall
provide RUS with satisfactory evidence
to enable the Administrator to deter-
mine that adequate telephone service
will be made available to the widest
practical number of rural users during
the life of the loan.

(c) Nonduplication or certificate re-
quirement. The borrower shall provide
RUS with satisfactory evidence to en-
able the Administrator to determine
that no duplication of telephone serv-
ice shall result from a particular loan.

[564 FR 13351, Apr. 3, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 56 FR
26598, June 10, 1991; 86 FR 50609, Sept. 10, 2021]

§1735.52 Findings required for par-
ticular loan purposes.

Whenever a borrower proposes to use
loan funds for the improvement, expan-
sion, construction, or acquisition of
telephone facilities within or for
nonrural areas, the borrower shall pro-
vide RUS with satisfactory evidence to
enable the Administrator to determine
that such funds shall be necessary and
incidental to furnishing or improving
telephone service in rural areas.

[64 FR 13351, Apr. 3, 1989. Redesignated at 55

FR 39395, Sept. 27, 1990, as amended at 86 FR
50609, Sept. 10, 2021]
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§§1735.53-1735.59 [Reserved]

Subpart F—Mortgage Controls on
Acquisitions and Mergers

SOURCE: 54 FR 14626, Apr. 12, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.

§1735.60 Specific provisions.

(a) The standard form of RUS mort-
gage contains certain provisions con-
cerning mergers and acquisitions:

(1) Article II, section 4(a) requires the
borrower to obtain the written ap-
proval of the majority noteholders be-
fore taking any action to reorganize, or
to consolidate with or merge into any
other corporation.

(2) Article II, section 4(b), if made ap-
plicable, provides certain exceptions to
the requirements of section 4(a).

(b) Similar provisions are contained
in other forms of documents executed
by borrowers that have not entered
into the standard form of mortgage.

(c) Mortgages and loan contracts
may contain other provisions con-
cerning mergers and acquisitions.

[564 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 62 FR
46871, Sept. 5, 1997]

§1735.61 Approval criteria.

(a) If a borrower is required by the
terms of its mortgage or loan contract
to obtain RUS approval of a merger or
acquisition, the borrower shall request
RUS approval and shall provide RUS
with such data as RUS may request.

(b) If loan funds are requested, the
borrower shall comply with subpart G
of this part. If no additional loan funds
are involved, the borrower shall com-
ply with subpart H of this part.

(c) In considering whether to approve
the request, RUS will take into ac-
count, among other matters:

(1) Whether the operation, manage-
ment, and the economic and loan-re-
payment feasibility characteristics of
the proposed system are satisfactory;

(2) Whether the merger or acquisition
may result in any relinquishment, im-
pairment, or waiver of a right or power
of the Government;

§§1735.63-1735.69

(3) Whether the proposed merger or
acquisition is in the best interests of
the Government as note holder; and

(4) Whether the proposed purchase
price and terms of an acquisition are
reasonable, regardless of the source of
funds used to pay for the purchase.
RUS will consider the purchase price
unreasonable if, in RUS’s opinion, it
will endanger financial feasibility.

§1735.62 Approval of acquisitions and
mergers.

(a) If a proposal is unsatisfactory to
RUS, then RUS shall inform the bor-
rower in writing of those features it
considers objectionable and, as appro-
priate, recommend corrective action.

(b) If a proposal is satisfactory to
RUS, then RUS shall inform the bor-
rower in writing of its approval and
any conditions of such approval.
Among the conditions of approval are
the following:

(1) RUS shall require a compensating
benefit in return for any relinquish-
ment, impairment, or waiver of its
rights or powers.

(2) If the survivor is an affiliate of
another company, RUS shall require
any investments in, advances to, ac-
counts receivable from, and accounts
payable to the affiliated company con-
trary to mortgage provisions shall be
eliminated in a manner satisfactory to
the Administrator.

(3) RUS requires that the borrower
agree not to extend credit to, perform
services for, or receive services from
any affiliated company unless specifi-
cally authorized in writing by the Ad-
ministrator or pursuant to contracts
satisfactory in form and substance to
the Administrator.

(4) RUS may require the borrower to
execute additional mortgages, loan
agreements, and associated docu-
mentation.

§§1735.63-1735.69 [Reserved]

Subpart G—Acquisitions Involving
Loan Funds

SOURCE: 54 FR 14626, Apr. 12, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.
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§1735.70 Use of loan funds.

(a) See 7T CFR part 1735 and 1737 for
RUS’s general loan policies and re-
quirements.

(b) RUS will finance an acquisition
by a borrower only when the acquisi-
tion is necessary and incidental to fur-
nishing or improving rural telephone
service and the service area is eligible
for RUS assistance.

(¢c) RUS does not make loans for the
sole purpose of merging or consoli-
dating telephone organizations. After a
merger or consolidation, RUS will con-
sider making loans to the telephone
system to finance the improvement or
extension of telephone service in rural
areas.

(d) Generally, RUS will not make a
loan for the acquisition of an existing
borrower unless, in addition to all
other requirements, such acquisition
will improve the likelihood of repay-
ment of an outstanding RUS loan and
all outstanding balances of the pre-
vious RUS loans are paid in full.

(e) In determining the amount it will
lend for each acquisition, RUS shall
place a valuation on all telephone fa-
cilities that are to be acquired with
loan funds. RUS may consider fair mar-
ket value, the original cost less depre-
ciation of the facilities, income gener-
ating potential, any improvement in
the financial strength of the borrower
as a result of the acquisition, and any
other factors deemed relevant by RUS
to determine the reasonableness of the
acquisition price and the amount of
loan funds RUS will provide for an ac-
quisition. RUS shall not consider the
acquisition price reasonable or approve
a loan if, in the Administrator’s opin-
ion, the acquisition price will endanger
financial feasibility. If the acquisition
price exceeds the amount RUS will
lend, the borrower provides the remain-
der.

(f) When a borrower intends to re-
quest RUS loan funds for an acquisi-
tion, it shall present a proposal in writ-
ing to the Area Office as soon as pos-
sible. The borrower must either obtain
RUS approval prior to making any
binding commitments with the seller
or make the commitments subject to
RUS’s approval. Failure to comply
with these requirements will disqualify
the borrower from obtaining an RUS

7 CFR Ch. XVII (1-1-25 Edition)

loan for the acquisition unless the Ad-
ministrator determines there were ex-
tenuating circumstances.

§1735.71

Loan funds may be approved for the
acquisition and improvement of facili-
ties to serve nonrural subscribers only
if the principal purpose of the loan is
to furnish and improve rural service
and only if the use of loan funds to
serve nonrural subscribers is necessary
and incidental to the principal purpose
of the loan. For example, when the ac-
quisition of an existing system located
in and serving a nonrural area is nec-
essary to serve as the nucleus of an ex-
panded system to furnish area coverage
service in rural areas, the loan may in-
clude funds to finance the acquisition.
Approval for the use of loan funds in
these circumstances shall be made only
on a case by case basis by the Adminis-
trator.

Nonrural areas.

§1735.72 Acquisition agreements.

When borrowers are seeking RUS fi-
nancing, acquisition agreements be-
tween the borrower and the seller must
be in form and substance satisfactory
to RUS and shall be expressly condi-
tioned on approval of the agreement by
RUS and on obtaining an RUS loan.
Normally, the acquisition agreement
will not be approved by RUS until the
loan has been approved.

§1735.73 Loan design.

When loan funds are requested for an
acquisition, details of the proposed ac-
quisition shall be included in the Loan
Design. See 7 CFR part 1737.

§1735.74 Submission of data.

(a) RUS will not approve any acquisi-
tion, other than of toll facilities (see
subpart J of this part), financed in
whole or in part with loan funds until
the borrower submits the following
data to the GFR:

(1) For any nonborrowers involved,
their most recent balance sheets, oper-
ating statements, detail of plant ac-
counts, reports to the state commis-
sion, and audits, if available.

(2) Completed RUS Form 507, ‘‘Report
on Telephone Acquisition,’”” which pro-
vides system data, including the type
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of purchase and purchase price, a sys-
tem description, and data by exchange.
See §1735.3 for information on obtain-
ing copies of this form.

(3) A map (such as a road map) show-
ing county lines, the boundaries of the
proposed acquisition and the bor-
rower’s existing service territory, and
the names of other telephone compa-
nies serving adjoining areas.

(4) A brief statement of the plans for
incorporating the acquired facilities
into the borrower’s existing system.

(5) The number of subscribers cur-
rently receiving service in the area to
be acquired and the number of new sub-
scribers that will be served over the
next 5 years as a result of the acquisi-
tion.

(6) The proposed purchase price.

(7) Two copies of any options, bills of
sale, or deeds, and four copies of any
acquisition agreements. All of these
documents are subject to RUS ap-
proval. If the acquisition agreement is
approved by RUS, two copies of it shall
be returned to the borrower.

(8) An appraisal by the borrower’s
consulting engineer or other qualified
person of the physical plant to be ac-
quired. The appraisal shall include the
following:

(i) Inspection of each central office,
noting the age and condition of the
switch and associated equipment, and
the extent and quality of maintenance
of the equipment and premises.

(ii) Inspection of the outside plant,
noting the general age and condition of
cable and wire, poles and related hard-
ware, pedestals, and subscriber drops.
Any joint use or ownership shall be ex-
plained.

(iii) Inspection of miscellaneous
items such as commercial office facili-
ties, vehicles, furniture, tools and work
equipment, and materials and supplies
in stock, noting age and condition.

(iv) Inspection of all buildings and
other structures (such as radio towers),
noting age and condition.

(v) Detailed description of all real es-
tate including the present market
value that local real estate dealers,
bankers, insurance agents, etc., place
on the property.

(vi) Any widely accepted method, ap-
proved by RUS, may be used to esti-
mate the condition of the facilities in

§1735.75

paragraphs (a)(8)(i) through (a)(8)(iv) of
this section. The ‘‘percent condition”
method is recommended, but is not re-
quired.

(9) Copies of deeds to real estate to be
acquired, with an explanation of the
proposed use of the land.

(10) Copies of leases to be acquired.

(11) Copies of any existing mortgages
with parties other than RUS, inden-
tures, deeds of trust, or other security
documents or financing agreements re-
lating to the property to be acquired
and any contracts or other rights or
obligations to be assumed as part of
the acquisition.

(12) A list of all counties in which the
proposed system will have facilities.

(13) If the borrower is a cooperative-
type organization, a description of its
plans for taking subscribers in as mem-
bers, membership fees, equity pay-
ments required because of the acquisi-
tion, and extent of membership sup-
port.

(14) A certification, signed by the
president of the borrower, that the bor-
rower is participating in the State’s
telecommunications modernization
plan (for information concerning the
plan, see 7 CFR part 1751, subpart B).
This certification is not required if the
borrower is seeking a guaranteed loan.

(15) Any other data deemed necessary
by the Administrator for an evaluation
of the acquisition.

(b) For stock acquisitions, the bor-
rower shall submit the following in ad-
dition to the items listed in (a) of this
section:

(1) A list of all stockholders of the
company to be acquired and the num-
ber of shares each owns.

(2) Guarantees and indemnifications
to be obtained from the sellers of the
stock.

(Approved by the Office of Management and
Budget under control number 0572-0084)

[64 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990; 58 FR 66256, Dec. 20,
1993]

§1735.75 Interim financing.

(a) A borrower may submit a written
request for RUS approval of interim fi-
nancing if it is necessary to close an
acquisition before the loan to finance
the acquisition is approved. Loan funds
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shall not be used to reimburse acquisi-
tion costs unless RUS has granted ap-
proval of interim financing prior to the
closing of the acquisition.

(b) RUS will approve interim financ-
ing of acquisitions only in cases where
loan funds cannot be made available in
time for the closing.

(¢) RUS will not approve interim fi-
nancing unless the following informa-
tion is acceptable:

(1) A written request for approval of
interim financing, including a brief de-
scription of the acquisition, an expla-
nation of the urgency of proceeding
with the acquisition, and the source of
funds to be used.

(2) A completed RUS Form 490, ‘“‘Ap-
plication for Telephone Loan or Loan
Guarantee.” See 7 CFR part 1737.

(3) The portions of the Loan Design
that cover the proposed acquisition, in-
cluding cost estimates and information
on any investments in nonrural areas.
See 7 CFR 17317.

(4) The information required in
§1735.74 (a)(1) through (a)(8), (a)(14) and
o)(@).

(5) Any other data deemed necessary
by the Administrator to approve the
interim financing of the acquisition.

(d) Furthermore, RUS will not ap-
prove interim financing if, in RUS’s
judgment, the proposed acquisition
will not qualify for RUS financing or
the proposed interim financing pre-
sents unacceptable loan security risks
to RUS.

(e) Because RUS approval of interim
financing is not a commitment to
make a loan, RUS will not approve in-
terim financing unless the borrower is
prepared to assume responsibility for
financing all obligations incurred.

(f) If the borrower plans to proceed
with the closing after receiving RUS
approval of interim financing, it must
first receive preliminary approval from
RUS. See §1735.90

(g) See 7T CFR part 1737 for regula-
tions on interim financing for con-
struction.

(h) See 7 CFR part 1744, subpart B for
conditions under which RUS will pro-
vide shared first lien and/or a lien ac-
commodation for non-RUS lenders.

7 CFR Ch. XVII (1-1-25 Edition)

§1735.76 Acquisition of affiliates.

A borrower shall not use RUS loan
funds to acquire any stock or any tele-
phone plant of an affiliate.

[64 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990, as amended at 62 FR
46871, Sept. 5, 1997]

§1735.77 Release of loan funds, req-
uisitions, advances.

(a) RUS will not approve the advance
of loan funds until the borrower has
fulfilled all loan contract provisions to
the extent deemed necessary by RUS.

(b) The first advance of loan funds
pursuant to the loan contract normally
shall provide funds needed for the ac-
quisition. Unless the borrower has re-
ceived approval of interim financing, it
must submit the requisition in time for
the advance to be made by the closing
date.

(c) After the borrower has closed the
acquisition, it shall furnish RUS all
documents necessary to demonstrate
to RUS’s satisfaction that the trans-
action has been closed.

(d) Advances for improvements or ex-
pansion of the acquired facilities will
not be approved until RUS has deter-
mined that the transaction has been
closed and the borrower has obtained
satisfactory title to the acquired facili-
ties.

(e) See 7 CFR part 1737 (or RUS Bul-
letin 320-4) for additional requirements
for releases of loan funds and 7 CFR
part 1744, subpart C for additional re-
quirements for requisitions and ad-
vances.

§§1735.78-1735.79 [Reserved]

Subpart H—Acquisitions or Merg-
ers Not Involving Additional
Loan Funds

SOURCE: 54 FR 14626, Apr. 12, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990

§1735.80 Submission of data.

When a borrower is not requesting
loan funds for an acquisition or merg-
er, the borrower shall first notify RUS
and submit for review by RUS the doc-
uments and information listed in (a)
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through (1) of this section required by
RUS.

(a) For any nonborrowers involved,
their most recent balance sheets, oper-
ating statements, detail of plant ac-
counts, reports to the state commis-
sion, and audits, if available.

(b) Completed RUS Form 507, ‘“‘Re-
port on Telephone Acquisition.”

(c) A map (such as a road map) show-
ing county lines, the boundaries of the
proposed acquisition and the bor-
rower’s existing service territory, and
the names of other telephone compa-
nies serving adjoining areas.

(d) A brief statement of the plans for
incorporating the acquired facilities
into the borrower’s existing system.

(e) The number of subscribers cur-
rently receiving service in the areas in-
volved in the acquisition or merger and
the number of new subscribers that
will be served over the next 5 years as
a result of the acquisition or merger.

(f) Copies of deeds of real estate to be
acquired, with an explanation of the
proposed use of the land.

(g) Copies of security documents of
any other lenders involved and any
contracts or other rights of obligations
to be assumed by the survivor.

(h) A list of all counties in which the
proposed system will have facilities.

(i) If Article II, section 4(b) of the
standard mortgage has not been made
applicable, plans for operating the uni-
fied system.

(j) In the case of a merger, the pro-
posed articles of merger that are to be
used.

(k) In the case of an acquisition, the
proposed purchase price, plus two cop-
ies of any options, bills of sale, or
deeds, and two copies of any acquisi-
tion agreements. All of these docu-
ments are subject to RUS approval. If
the acquisition agreement is approved
by RUS, two copies of it shall be re-
turned to the borrower.

(1) Any other data deemed necessary
by the Administrator for an evaluation
of the acquisition or merger.

(Approved by the Office of Management and
Budget under control number 0572-0084)

[64 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990]

§1735.90

§§1735.81-1735.89 [Reserved]

Subpart I—Requirements for All
Acquisitions and Mergers

SOURCE: 54 FR 14626, Apr. 12, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.

§1735.90 Preliminary approvals.

(a) In cases where the borrower’s
schedule for completion of the pro-
posed action leaves insufficient time
for RUS to prepare and process the re-
quired documentation, including new
mortgages and replacement notes, the
borrower may request RUS to give pre-
liminary approval to the acquisition or
merger. However, the borrower may
not obtain additional loan funds until
the documentation is completed to
RUS’s satisfaction.

(b) Consideration of preliminary ap-
provals generally will not be prac-
ticable in cases in which compensating
benefits are required.

(c) RUS will not give preliminary ap-
proval when the lien of the mortgage
on after-acquired property may be af-
fected.

(d) Before RUS will grant prelimi-
nary approval, the borrower shall sub-
mit:

(1) Merger or acquisition documents
required by state law;

(2) Acquisition agreements covering
the transaction;

(3) Any required franchises, licenses,
and permits;

(4) All required regulatory body ap-
provals;

(5) All required corporate actions;

(6) Leases, contracts, and evidence of
titles to be assigned to the purchaser;
and

(7) The latest audited financial state-
ments for any nonborrowers involved.

(e) If the information in (d) of this
section is acceptable to RUS, the bor-
rower may proceed with the closing.

(Approved by the Office of Management and
Budget under control number 0572-0084)

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 556 FR 39395, Sept. 27,
1990.]
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§1735.91 Location of facilities.

Telephone facilities to be acquired
must be located so that they can be ef-
ficiently operated by the borrower and
provide adequate security for the RUS
loan.

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 556 FR 39395, Sept. 27,
1990.]

§1735.92 Accounting considerations.

(a) Proper accounting shall be ap-
plied to all acquisitions and mergers,
as required by the regulatory commis-
sion having jurisdiction, or in the ab-
sence of such a commission, as required
by RUS based on Generally Accepted
Accounting Principles or other ac-
counting conventions as deemed nec-
essary by RUS.

(b) If RUS determines that the plant
accounts are not properly depreciated,
the borrower should adjust its depre-
ciation rates. Depending upon the char-
acteristics of the case, commission ju-
risdiction and requirements, and simi-
lar factors, one of the following actions
shall be taken:

(1) In states where commission ap-
proval of depreciation rates is required,
a covenant shall be included in the
loan contract that requires the bor-
rower to:

(i) Have the consulting engineer
make an original cost less depreciation
inventory and appraisal of retained
plant as part of the final inventory,
and

(ii) Request commission approval of
adjustments to its records on the basis
of this inventory.

(2) In states where commission ap-
proval is not required, informal discus-
sions between RUS and the borrower
may be undertaken to reach satisfac-
tory voluntary adjustments. If this
does not resolve the situation to RUS’s
satisfaction, a covenant similar to that
in paragraph (b)(1)(i) of this section
shall be included in the loan contract
and the borrower shall agree to submit
evidence satisfactory to the Adminis-
trator that it has adjusted its records
on the basis of the inventory.

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 55 FR 39395, Sept. 27,
1990.]

7 CFR Ch. XVII (1-1-25 Edition)

§1735.93 Notes.

Substitute notes may be required in
the case of an acquisition or merger,
regardless of the source of funds.

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 556 FR 39395, Sept. 27,
1990.]

§1735.94 Final approval and closing
procedure.

(a) Legal documents relating to the
acquisition or merger, including copies
of required franchises, commission or-
ders, permits, licenses, leases, title evi-
dence, corporate proceedings, and con-
tracts to be assigned to the purchaser
shall be forwarded to the Area Office
prior to closing.

(b) The Administrator will not give
final approval to any acquisition or
merger until all RUS requirements re-
lating to the transactions are satisfied.

(c) Following the Administrator’s
final approval of the proposal, the Area
Office shall inform the borrower in
writing of the necessary legal and
other actions required for the advance
of loan funds to finance the acquisi-
tion, including the submission, in form
and substance satisfactory to the Ad-
ministrator, of (1) all information and
documents necessary to demonstrate
that the transaction has been com-
pleted, and (2) all loan contracts, notes,
mortgages, and related documents and
materials required by RUS.

(d) Deeds reflecting the change in
ownership, executed bills of sale, and
opinions of counsel shall be forwarded
to the Area Office following closing.

(e) RUS will not advance loan funds
to furnish or improve service in the ac-
quired or merged areas until the Ad-
ministrator has given final approval
and the transaction has been closed.
RUS may, however, advance funds if it
determines that loan security will not
be jeopardized.

(f) At the discretion of RUS, a GFR
may be present at the closing to assist
the borrower and protect the interests
of RUS. Under certain circumstances
the closing may take place prior to
RUS granting final approval for the
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transaction and the execution of
amended loan security documents.

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 55 FR 39395, Sept. 27,
1990.]

§1735.95 Unadvanced loan funds.

(a) The unadvanced loan funds of a
borrower that will not be a survivor of
an acquisition or merger shall be ad-
vanced only to the survivor and only
under the following circumstances.

(1) If the funds are to be used for pur-
poses approved in prior loans, the funds
shall be advanced after the effective
date of the proposed action only when
all loan contract prerequisites have
been met and documents have been
submitted in form and substance satis-
factory to the Administrator.

(2) If the funds are to be used for new
purposes, then in addition to the re-
quirements in (a)(1) of this section,
RUS must also approve the change in
purpose.

(b) No loan or other money in the
construction fund shall be used to fi-
nance facilities outside areas to be
served by projects approved by RUS.

[64 FR 14626, Apr. 12, 1989, unless otherwise
noted. Redesignated at 556 FR 39395, Sept. 27,
1990.]

§§1735.96-1735.99 [Reserved]
Subpart J—Toll Line Acquisitions

SOURCE: 54 FR 14626, Apr. 12, 1989, unless
otherwise noted. Redesignated at 55 FR 39395,
Sept. 27, 1990.]

§1735.100 Use of loan funds.

An acquisition of toll line facilities
financed with loan funds must be nec-
essary and incidental, as determined by
the Administrator, to furnishing or im-
proving telephone service in rural
areas. The borrower shall submit to
RUS the acquisition agreement, the
original cost less depreciation of the
facilities, any concurrences with the
connecting companies involved, and a
detailed inventory of the facilities to
be purchased. The borrower must sub-
mit to RUS evidence, satisfactory to
the Administrator, of the borrower’s
ownership of the toll line facilities be-

Pt. 1737

fore loan funds for improvement of
those facilities will be advanced.

[64 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990]

§1735.101 With nonloan funds.

When an acquisition is limited to toll
line facilities and loan funds are not in-
volved, RUS approval of the acquisi-
tion is not required. The borrower,
however, shall submit to RUS for its
approval all concurrences with the con-
necting companies involved and any
other proof of ownership of the toll fa-
cilities required by RUS.

[64 FR 14626, Apr. 12, 1989. Redesignated at 55
FR 39395, Sept. 27, 1990]

PART 1737—PRE-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
TELECOMMUNICATIONS LOANS

Subpart A—General

Sec.

1737.1 General statement.

1737.2 Definitions.

1737.3 Availability of RUS forms.
1737.4-1737.9 [Reserved]

Subpart B—Preapplication Stage

1737.10 Initial contact.
1737.11 Preapplication determinations.
1737.12-1737.19 [Reserved]

Subpart C—The Loan Application

1737.20 [Reserved]

1737.21 The completed loan application.
1737.22 Supplementary information.
1737.23-1737.29 [Reserved]

Subpart D—Preloan Studies—Area
Coverage Survey and Loan Design

1737.30 General.

1737.31 Area Coverage Survey (ACS).
1737.32 Loan Design (LD).
1737.33-1737.39 [Reserved]

Subpart E—Interim Financing of
Construction of Telephone Facilities

1737.40 General.

1737.41 Procedure for obtaining approval.
1737.42 Procedure for construction.
1737.43-1737.49 [Reserved]
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