sfrattini on LAPCK6H6L3 with DISTILLER

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

VerDate Sep<11>2014

16:23 Aug 14,2023 Jkt 259022 PO 00000 Frm 00111

Department of Agriculture

(b) At the borrower’s request and
with RUS approval, all or part of the
supplemental loan funds may be ad-
vanced before funds in paragraph (a)(1)
of this section.

§1714.58 Amortization of principal.

(a) For insured loans approved on or
after February 21, 1995:

(1) Amortization of funds advanced
during the first 2 years after the date
of the note shall begin no later than 2
years from the date of the note. Except
as set forth in paragraph (a)(2) of this
section, amortization of funds ad-
vanced 2 years or more after the date
of the note shall begin with the sched-
uled loan payment billed in the month
following the month of the advance.

(2) For advances made 2 years or
more after the date of the note, the Ad-
ministrator may authorize deferral of
amortization of principal for a period
of up to 2 years from the date of the ad-
vance if the Administrator determines
that failure to authorize such deferral
would adversely affect either the Gov-
ernment’s financial interest or the
achievement of the purposes of the RE
Act.

(b) For insured loans approved before
February 21, 1995, amortization of prin-
cipal shall begin 2 years after the date
of the note for advances made during
the first and second years of the loan,
and 4 years after the date of the note
for advances made during the third and
fourth years.

§1714.59 Rescission of loans.

(a) A borrower may request rescis-
sion of a loan with respect to any funds
unadvanced by submitting a certified
copy of a resolution by the borrower’s
board of directors.

(b) RUS may rescind loans pursuant
to §1714.56.

(c) Borrowers who prepay RUS loans
at a discounted present value pursuant
to 7 CFR part 1786, subpart F, are re-
quired to rescind the unadvanced bal-
ance of all outstanding electric notes
pursuant to 7 CFR 1786.158(j).

Pt. 1717

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

Subparts A-C [Reserved]

Subpart D—Mergers and Consolidations of
Electric Borrowers

Sec.

1717.150 General.

1717.151 Definitions.

1717.152 Required documentation for all
mergers.

1717.1563 Transitional assistance.

1717.1564 Transitional assistance in connec-
tion with new loans.

1717.15656 Transitional assistance affecting
new and preexisting loans.

1717.156 Transitional assistance affecting
preexisting loans.

1717.157 Requests for transitional assist-
ance.

1717.158 Mergers with borrowers who pre-
paid RUS loans.

1717.1589 Applications for RUS approvals of
mergers.

1717.160 Application contents.

1717.161 Application process.

Subparts E-L [Reserved]

Subpart M—Operational Controls

1717.600 General.

1717.601 Applicability.

1717.602 Definitions.

1717.603 RUS approval of extensions and ad-
ditions.

1717.604 Long-range engineering plans and
construction work plans.

1717.605 Design standards, plans and speci-
fications, construction standards, and
RUS accepted materials.

1717.606 Standard forms of construction
contracts, and engineering and architec-
tural services contracts.

1717.607 Contract bidding requirements.

1717.608 RUS approval of contracts.

1717.609 RUS approval of general manager.

1717.610 RUS approval of compensation of
the board of directors.

1717.611 RUS approval of expenditures for
legal, accounting, engineering, and su-
pervisory services.

1717.612 RUS approval of borrower’s bank or
other depository.

1717.613 RUS approval of data processing
and system control equipment.

1717.614 Notification of rate changes.

1717.615 Consolidations and mergers.

1717.616 Sale, lease, or transfer of capital as-
sets.

1717.617 Limitations on distributions.

1717.618 Wholesale power contracts.

101

Fmt 8010 Sfmt8010 Q:\07\7V11.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§1717.150

Subpart N—Investments, Loans, and
Guarantees by Electric Borrowers

1717.650 Purpose.

1717.651 General.

1717.652 Definitions.

1717.653 Borrowers in default.

1717.654 Transactions below the 15 percent

level.

1717.6556 Exclusion of certain investments,

loans, and guarantees.

1717.656 Exemption of certain borrowers

from controls.

1717.657 Investments above the 15 percent
level by certain borrowers not exempt

under §1717.656(a).
1717.658 Records, reports and audits.

1717.659 Effect of this subpart on RUS loan

contract and mortgage.
Subpart O [Reserved]
1717.700-1717.749 [Reserved]
Subpart P [Reserved]
1717.750-1717.799 [Reserved]
Subpart Q [Reserved]
1717.800-1717.849 [Reserved]

Subpart R—Lien Accommodations and
Subordinations for 100 Percent Private

Financing

1717.850 General.

1717.851 Definitions.

1717.852 Financing purposes.
1717.853 Loan terms and conditions.

1717.854 Advance approval—100 percent pri-
vate financing of distribution, subtrans-
mission and headquarters facilities, and
certain other community infrastructure.

1717.8556 Application contents: Advance ap-
proval—100 percent private financing of
distribution, subtransmission and head-

and certain other

quarters facilities,
community infrastructure.

1717.856 Application contents: Normal re-

view—100 percent private financing.
1717.857 Refinancing of existing

rowers.

1717.858 Lien subordination for rural devel-

opment investments.
1717.859 Application process and
frames.

1717.860 Lien accommodations and subordi-
nations under section 306E of the RE Act.

1717.861-1717.899 [Reserved]

Subpart S—Lien Accommodations for Sup-
plemental Financing Required by 7

CFR 1710.110

1717.900 Qualification requirements.
1717.901 Early approval.

16:23 Aug 14,2023 Jkt 259022 PO 00000 Frm 00112

secured
debt—distribution and power supply bor-

7 CFR Ch. XVI (1-1-23 Edition)

1717.902 Other RUS requirements.

1717.903 Liability.

1717.904 Exemptions pursuant to
306E: of the RE Act.

1717.905-1717.949 [Reserved]

section

Subpart T [Reserved]
1717.950-1717.999 [Reserved]

Subpart U [Reserved]

1717.1000-1717.1049 [Reserved]

Subpart V [Reserved]

1717.1050-1717.1099 [Reserved]

Subpart W [Reserved]

1717.1100-1717.1149 [Reserved]

Subpart X [Reserved]
1717.1150-1717.1199 [Reserved]

Subpart Y—Settlement of Debt
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AUTHORITY: 7 U.S.C. 901 et seq., 1921 et seq.,
6941 et seq.

SOURCE: 55 FR 38646, Sept. 19, 1990, unless
otherwise noted.

Subparts A-C [Reserved]

Subpart D—Mergers and Consoli-
dations of Electric Borrowers

SOURCE: 61 FR 66871, Dec. 19, 1996, unless
otherwise noted.

§1717.150 General.

(a) This subpart establishes RUS
policies and procedures for mergers of
electric borrowers. These policies and
procedures are intended to provide bor-
rowers with the flexibility to negotiate
and enter into mergers that offer ad-
vantages to the borrowers and to rural
communities, and adequately protect
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the integrity and credit quality of RUS
loans and loan guarantees.

(b) Consistent with prudent lending
practices, the maintenance of adequate
security for RUS loans and loan guar-
antees, and the objectives of the Rural
Electrification Act of 1936, as amended,
(7 U.S.C. 901 et seq.) (RE Act), RUS en-
courages electric borrowers to consider
mergers when such action is likely to
contribute, in the long-term, to greater
operating efficiency and financial
soundness. Borrowers are specifically
encouraged to explore mergers that are
likely to enhance the ability of the
successor to provide reliable electric
service at reasonable cost to RE Act
beneficiaries.

(c) Pursuant to the loan documents
and RUS regulations, certain mergers
are subject to RUS approval. See
§1717.615.

(d) Since RUS must take action in
order to advance funds and otherwise
conduct business with a successor, RUS
encourages borrowers to consult RUS
early in the process regardless of
whether RUS approval of the merger is
required. RUS will provide technical
assistance and guidance to borrowers
to help expedite the processing of their
requests and to help resolve potential
problems early in the process.

§1717.151 Definitions.

The definitions set forth in 7 CFR
1710.2 are applicable to this subpart un-
less otherwise stated. In addition, for
the purpose of this subpart, the fol-
lowing terms shall have the following
meanings:

Active borrower means an electric bor-
rower that has, on the effective date,
an outstanding insured or guaranteed
loan from RUS for rural electrifica-
tion, and whose eligibility for future
RUS financing is not restricted pursu-
ant to 7 CFR part 1786.

Active distribution borrower means an
electric distribution borrower that has,
on the effective date, an outstanding
insured or guaranteed loan from RUS
for rural electrification, and whose eli-
gibility for future RUS financing is not
restricted pursuant to 7 CFR part 1786.

Consolidation. See Merger.

Coverage ratios means collectively
TIER, OTIER, DSC and ODSC, as these
terms are defined in 7 CFR 1710.2.

§1717.151

Effective date means the date a merg-
er is effective pursuant to applicable
state law.

Former distribution borrower means
any organization that

(1) Sells or intends to sell electric
power and energy at retail;

(2) At one time had an outstanding
loan made or guaranteed by RUS, or its
predecessor the Rural Electrification
Administration (REA) for rural elec-
trification; and

(3) Either repaid such loans at face
value or prepaid pursuant to 7 CFR
part 1786.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note(s) entered into be-
tween the borrower and RUS.

Merger means:

(1) A consolidation where two or
more companies are extinguished and a
new successor is created, acquiring the
assets, liabilities, franchises and pow-
ers of those passing out of existence;

(2) A merger where one company is
absorbed by another, the former ceas-
ing to exist as a separate business enti-
ty, and the latter retaining its own
identity and acquiring the assets, li-
abilities, franchises and powers of the
former; or

(3) A transfer of mortgaged property
by one company to another where the
transferee acquires substantially as an
entirety the assets, liabilities, fran-
chises, and powers of the transferor.

New loan means a loan to a successor
approved by RUS on or after the effec-
tive date.

Preexisting loan means a loan to a
borrower approved by RUS prior to,
and outstanding on the effective date.

Successor means the entity that con-
tinues as the surviving business entity
as of the effective date, and acquires
all the assets, liabilities, franchises,
and powers of the entity or entities
ceasing to exist as of the effective date.

Transitional assistance means finan-
cial relief provided to borrowers by
RUS during a limited period of time
following a merger.
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§1717.152 Required documentation for
all mergers.

In order for RUS to advance funds,
send bills, and otherwise conduct busi-
ness with a successor, the documents
listed in this section must be sub-
mitted to RUS regardless of the need
for RUS approval of the merger. Bor-
rowers are responsible for ensuring
that these documents are received by
RUS in timely fashion. In cases of
mergers that require RUS approval, or
cases where borrowers must submit re-
quests for transitional assistance, the
documents listed in this section may
be combined with the documents re-
quired by §1717.157 and/or §1717.160
where appropriate.

(a) Prior to the effective date, bor-
rowers must submit:

(1) A transmittal letter on corporate
letterhead signed by the manager of
each active borrower that is a party to
the proposed merger indicating the
borrower’s intention to merge and ten-
tative timeframes, including the pro-
posed effective date;

(2) An original certified board resolu-
tion from each party to the proposed
merger affirming the board’s support of
the merger;

(3) All documents necessary to evi-
dence the merger pursuant to applica-
ble law. Examples include plan of
merger, articles of merger, amended
articles of incorporation, bylaws, and
notices and filings required by law.
These documents may be copies of doc-
uments filed elsewhere, unless other-
wise specified by RUS; and

(4) A letter addressed to the Adminis-
trator from the counsel of at least one
of the active borrowers briefly describ-
ing the merger and indicating the rel-
evant statutes under which the merger
will be consummated.

(b) On or after the effective date, bor-
rowers must submit:

(1) An opinion of counsel from the
successor addressing, among other
things, any pending litigation, proper
authorization and consummation of
the merger, proper filing and perfec-
tion of RUS’ security interest, and all
approvals required by law. RUS will
provide the form of the opinion of
counsel to the successor;

(2) A letter signed by the manager of
the successor advising RUS of the ef-

7 CFR Ch. XVI (1-1-23 Edition)

fective date of the merger; the cor-
porate name, address, and phone num-
ber; the names of the officers of the
successor; and the taxpayer identifica-
tion number; and

(3) Evidence of proper filing and per-
fection of RUS’ security interest, as in-
structed by RUS, and an executed loan
contract.

§1717.153 Transitional assistance.

RUS recognizes that short-term fi-
nancial stresses can follow even the
most beneficial mergers. To help sta-
bilize electric rates, enhance the credit
quality of outstanding loans made or
guaranteed by the Government, and
otherwise ease the transition period be-
fore the long-term efficiencies and
economies of a merger can be realized,
RUS may approve one or more types of
transitional assistance to a successor
under the conditions set forth in this
part.

§1717.154 Transitional assistance in
connection with new loans.

Requests for transitional assistance
in connection with new loans may be
submitted to RUS no later than the
loan application.

(a) Loan processing priority. (1) RUS
loans are generally processed in chron-
ological order based on the date the
complete application is received in the
regional or division office. At the bor-
rower’s request, RUS may offer loan
processing priority for the first loan to
a successor, provided that the loan is
approved by RUS not later than 5 years
after the effective date of the merger.
In considering the request, the Admin-
istrator will take into account, among
other factors, the amount of the loan
application, whether there is a signifi-
cant backlog in pending loan applica-
tions, the impact that loan priority
would have on the backlog, the savings
and efficiencies to be realized from the
merger and the relative importance of
loan priority to facilitating the merg-
er. The Administrator may, in his or
her sole discretion, grant or decline to
grant priority, or grant priority for a
limited amount of the loan application
while deferring for later consideration
the remainder of the application.

(2) For any subsequent loans ap-
proved during those 5 years, RUS may
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offer loan processing priority. In re-
viewing requests for loan processing
priority on subsequent loans, RUS will
consider the loan authority for the fis-
cal year, the borrower’s projected cash
flows, its electric rates and rate dis-
parity, and the likely mitigation ef-
fects of priority loan processing. See 7
CFR 1710.108 and 1710.119.

(3) Loan processing priority is avail-
able following any merger where at
least one of the merging parties is an
active borrower.

(b) Supplemental financing. (1) RUS
generally requires that an applicant for
a municipal rate loan obtain a portion
of its debt financing from a supple-
mental source without an RUS guar-
antee. See 7 CFR 1710.110. RUS will, at
the borrower’s request, waive the re-
quirement to obtain supplemental fi-
nancing for the first RUS loan ap-
proved after the effective date if that
first loan is a municipal rate loan
whose loan period does not exceed 2
years, and the loan is approved by RUS
not later than 5 years after the effec-
tive date. For any subsequent loans ap-
proved during these 5 years, or if the
borrower requests a loan period longer
than 2 years, RUS may, subject to the
availability of loan funds, waive or re-
duce the amount of supplemental fi-
nancing required. In reviewing requests
to reduce or waive supplemental fi-
nancing on subsequent loans or on
loans with a loan period longer than 2
years, RUS will consider the dif-
ferences in interest rates between RUS
and supplemental loans and the im-
pacts of this difference on the bor-
rower’s projected cash flows and its
electric rates and rate disparity. If sig-
nificant differences would result, the
waiver will be granted.

(2) Waiver of supplemental financing
may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or

(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers or former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

(c) Reimbursement of general funds and
interim financing. (1) Borrowers may re-
quest RUS loan funds to reimburse
general funds and/or interim financing

§1717.1585

used to finance equipment and facili-
ties included in a RUS approved con-
struction work plan or amendment if
the construction was completed imme-
diately preceding the current loan pe-
riod. This reimbursement period is gen-
erally limited to 48 months. See 7 CFR
1710.109. RUS may, in connection with
the first RUS loan approved after the
effective date, approve a reimburse-
ment period of up to 48 months prior to
the current loan period if the loan is
approved not later than 5 years after
the effective date. In reviewing re-
quests for this longer reimbursement
period, RUS will consider the stresses
that the transaction and other costs of
entering into the merger places on the
borrower’s rates and cash flows, and
the mitigating effects of more generous
reimbursement.

(2) A longer reimbursement period
may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or

(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers of former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

[61 FR 66871, Dec. 19, 1996, as amended at 67
FR 58322, Sept. 16, 2002; 86 FR 36197, July 9,
2021]

§1717.155 Transitional assistance af-
fecting new and preexisting loans.

Requests for transitional assistance
affecting new and preexisting loans
must be received by RUS no later than
2 years after the effective date.

(a) Section 12 deferments. (1) Section 12
of the RE Act (7 U.S.C. 912) allows RUS
to extend the time of payment of inter-
est or principal of RUS loans. Section
12 deferments do not extend the final
maturity of the loan; lower payments
during the deferment period result in
higher payments later. Therefore, RUS
may approve a Section 12 deferment of
loan payments of up to 5 years only if
such deferments will help to avoid sub-
stantial increases in retail electric
rates during the transition period,
without placing borrowers in financial
stress after the deferment period.

(2) Section 12 deferment may be
available following any merger where
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at least one of the merging parties is
an active borrower.

(b) Coverage ratios. Required levels for
coverage ratios are set forth in 7 CFR
1710.114 and in the loan documents.
RUS may approve a plan, on a case by
case basis, that provides for a phase-in
period for these coverage ratios of up
to 5 years from the effective date.
Under such a plan the successor would
be permitted to project and achieve
lower levels for one or more of these
coverage ratios during the phase-in pe-
riod.

(1) A phase-in plan for coverage ra-
tios must provide a pro forma level for
each ratio during each year of the
phase-in period and be supported by a
financial forecast covering a period of
not less than 10 years from the effec-
tive date of the merger. The plan must
demonstrate that a minimum TIER
level of 1.00 will be achieved in each
year, that trends will be generally fa-
vorable, that the borrower will achieve
the levels required in its loan docu-
ments and RUS regulations by the end
of the phase-in period, and that these
levels will be maintained in subsequent
years.

(2) In reviewing phase-in plans for
coverage ratios, RUS will review rates,
rate disparity, and likely mitigating
effects of the proposed phase-in plan.

(3) The borrower is responsible for ob-
taining approvals of supplemental
lenders.

(4) Upon RUS approval of a phase-in
plan, the levels in that plan will be
substituted for the levels required in
the borrower’s preexisting loan docu-
ments and will be incorporated in any
new loan or security documents.

(5) A phase in plan for coverage ra-
tios may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or

(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers or former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

§1717.156 Transitional assistance af-
fecting preexisting loans.
The fund advance period for an in-
sured loan, which is the period during
which RUS may advance loan funds to

7 CFR Ch. XVI (1-1-23 Edition)

a borrower, terminates automatically
after a specific period of time. See 7
CFR 1714.56. If, on the effective date
the original fund advance period or the
fund advance period as extended pursu-
ant to 7 CFR 1714.56(c), on any pre-
existing RUS loan to any of the active
borrowers involved in a merger has not
terminated, such fund advance period
shall be automatically lengthened by 2
years. On the borrower’s request RUS
will prepare documents necessary for
the advance of loan funds. RUS will
prepare documents for the borrower’s
execution that will reflect this exten-
sion and will provide the legal author-
ity for RUS to advance funds to the
successor.

§1717.157 Requests for transitional as-
sistance.

(a) If the merger requires RUS ap-
proval, the borrower should, where pos-
sible, indicate that it desires transi-
tional assistance at the time it re-
quests approval of the merger. The for-
mal request for transitional assistance
must be received by RUS as specified in
§§1717.155 and 171.156. Documents listed
in this section may be combined with
the documents required by §§1717.152
and/or 1717.160 where appropriate. If the
request for transitional assistance is
submitted at the same time as a loan
application, documents listed in this
section may be combined with the loan
application documents where appro-
priate. See 7T CFR part 1710, subpart I.
A request for transitional assistance
must include:

(1) Transmittal letter(s) formally
listing the types of transitional assist-
ance requested. If the request is sub-
mitted before the effective date, a
transmittal letter must be signed by
the manager of each party to the trans-
action. If the request is submitted on
or after the effective date, a trans-
mittal letter must be signed by the
manager of the successor. Transmittal
letter(s) must be signed originals on
corporate letterhead stationery;

(2) Board resolution(s). If the request
is submitted before the effective date,
a separate board resolution must be
submitted from each entity involved in
the merger. If the request is submitted
on or after the effective date, a board
resolution from the successor must be
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submitted. Each board resolution must
be a certified original;

(3) A merger plan, financial forecasts,
and any available studies such as net
present value analyses showing the an-
ticipated costs and benefits of the
merger and likely timeframes for the
merger. The merger plan must clearly
identify those benefits that cannot be
achieved without a merger, and those
benefits that can be achieved through
other means;

(4) If the transitional assistance re-
quires RUS approval, the type and ex-
tent of the mitigation that the transi-
tional assistance is expected to pro-
vide; and

(5) Other information that may be
relevant.

(b) Borrowers are responsible for en-
suring that requests for transitional
assistance are complete and sound in
form and substance when they are sub-
mitted to RUS. After submitting a re-
quest, borrowers shall promptly notify
RUS of any changes or events that ma-
terially affect the request or any infor-
mation in the request.

(c) In considering whether to approve
requests for transitional assistance,
RUS will evaluate the costs and bene-
fits of the merger; the type and extent
of the likely transitional stress; wheth-
er the transitional assistance requested
is likely to materially mitigate such
stress; and the likely impacts on elec-
tric rates and on the security of RUS
loans. Review factors applicable to
each type of transitional assistance are
set forth in §§1717.154-1717.156.

§1717.158 Mergers with borrowers
who prepaid RUS loans.

In some cases, an active distribution
borrower may merge with a borrower
that has prepaid RUS debt at a dis-
count pursuant to 7 CFR part 1786, and
whose eligibility for future RUS fi-
nancing is thereby restricted. During
the period when the restrictions on fu-
ture financing are in effect, the suc-
cessor will be eligible for RUS loans to
finance facilities to serve consumers
located in the territory that was served
by the active distribution borrower im-
mediately prior to the effective date,
provided that other requirements for
loan eligibility are met.

§1717.160

§1717.159 Applications for RUS ap-
provals of mergers.

If a proposed merger requires RUS
approval according to RUS regulations
and/or the loan documents executed by
any of the active borrowers involved,
the application must be submitted to
RUS not later than 90 days prior to the
effective date of the proposed borrower
action. A distribution borrower should
consult with its assigned RUS general
field representative, and a power sup-
ply borrower with the Director, Power
Supply Division for general informa-
tion prior to submitting the request.

§1717.160 Application contents.

An application for RUS approval of a
merger must include the documents
listed in this section. Documents listed
in this section may be combined with
the documents required by §§1717.152
and/or 1717.157 where appropriate.

(a) Transmittal letters signed by the
managers of all borrowers and non-bor-
rowers who are parties to the proposed
merger. These letters must include the
actual corporate name, address, and
taxpayer identification number of all
parties to the proposed merger. The
transmittal letters must be signed
originals on corporate letterhead sta-
tionery.

(b) Resolutions from the boards of direc-
tors of all borrowers and non-borrowers
who are parties to the proposed merg-
er. This document is the formal request
by each entity for RUS approval of the
proposed merger. The board resolution
must include a description of the pro-
posed merger, including timeframes,
and authorization for RUS to release
appropriate information to supple-
mental or other lenders, and for these
lenders to release appropriate informa-
tion to RUS. Each board resolution
must be a certified original.

(c) Evidence that the proposed merger
will result in a viable entity, and that
the security of outstanding RUS loans
will not be adversely affected by the
action. This evidence shall include fi-
nancial forecasts, and any available
studies such as net present value anal-
yses covering a period of not less than
10 years from the effective date of the
merger, as well as information about
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any threatened actions by other par-
ties that could adversely affect the fi-
nancial condition of any of the parties
to the proposed merger, or of the suc-
cessor. Such threatened actions may
include annexations or other actions
affecting service territory, loads, rates
or other such matters.

(d) Regulatory information about pend-
ing federal or state proceedings per-
taining to any of the parties that could
have material effects on the successor.

(e) Rate information. Distribution and
power supply borrowers shall submit
schedules of proposed rates after the
merger, including the effects of the
proposed action on rates and the status
of any pending rate cases before a state
regulatory authority. The rates of
power supply borrowers are subject to
RUS approval. If rates are not pro-
jected to change after the merger, a
statement to that effect will suffice.

(f) Area coverage and line extension
policies. If any distribution systems are
parties to the proposed merger, a state-
ment of proposed area coverage and
line extension policies for the suc-
Ccessor.

§1717.161 Application process.

(a) Borrowers are responsible for en-
suring that their applications for RUS
approval of a merger are complete and
sound in form and substance when they
are submitted to RUS. After submit-
ting an application, borrowers shall
promptly notify RUS of any changes or
events that materially affect the appli-
cation or any information in the appli-
cation.

(b) In reviewing borrower requests for
approval of mergers, RUS will consider
the likely effects of the action on the
ability of the successor to provide reli-
able electric service at reasonable cost
to RE Act beneficiaries and on the se-
curity of outstanding RUS loans.
Among the factors RUS will consider
are whether the proposed merger is
likely to:

(1) Contribute to greater operating
efficiency and financial soundness;

(2) Mitigate high electric rates and or
rate disparity;

(3) Help borrowers to diversify their
loads or otherwise hedge risks;

(4) Have beneficial effects on rural
economic development in the commu-

7 CFR Ch. XVI (1-1-23 Edition)

nity served by the borrower, such as di-
versifying the economic base or alle-
viating unemployment; and

(5) Provide other benefits consistent
with the purposes of the RE Act.

(c) RUS will not approve a merger if,
in the sole judgment of the Adminis-
trator, such action is likely to have an
adverse effect on the credit quality of
outstanding loans made or guaranteed
by the Government. RUS will thor-
oughly review each request for ap-
proval of such action, including review
of the feasibility and security of out-
standing Government loans according
to the standards in 7 CFR 1710.112 and
1710.113, respectively, and in other RUS
regulations.

(d) RUS will keep the borrowers ap-
prised of the progress of their applica-
tions.

Subparts E-L [Reserved]
Subpart M—Operational Controls

SOURCE: 60 FR 67405, Dec. 29, 1995, unless
otherwise noted.

§1717.600 General.

(a) General. The loan contract and
mortgage between the Rural Utilities
Service (RUS) and electric borrowers
imposes certain restrictions and con-
trols on the borrowers and gives RUS
(and other co-mortgagees in the case of
the mortgage) the right to approve or
disapprove certain actions con-
templated by the borrowers. Certain of
these controls and approval rights are
referred to informally as ‘‘operational
controls’ because they pertain to deci-
sions or actions with respect to the op-
eration of the borrowers’ electric sys-
tems. The approval authority granted
to RUS by the loan contract or mort-
gage regarding each decision or action
subject to controls is often stated in
broad, unlimited terms. This subpart
lists the main operational controls af-
fecting borrowers and establishes for
each area of control the circumstances
under which RUS approval of a deci-
sion or action by a borrower is either
required or not required. In some cases,
only the general principles or general
circumstances pertaining to RUS ap-
proval or control are presented in this
subpart, while the details regarding the
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circumstances and requirements of
RUS approval or control are set forth
in other RUS regulations. Since this
subpart addresses only the main oper-
ational controls, failure to address a
control or approval right in this sub-
part in no way invalidates such con-
trols or rights established by the loan
contract, mortgage, other agreements
between a borrower and RUS, and RUS
regulations.

(b) Case by case amendments. Upon
written notice to a borrower, RUS may
amend or annul the approvals and ex-
ceptions to controls set forth in this
subpart or other RUS regulations if the
borrower is in violation of any provi-
sion of its loan documents or any other
agreement with RUS, or if RUS deter-
mines that loan security and/or repay-
ment is threatened. Such amendment
or annulment will apply to decisions
and actions of the borrower after said
written notice has been provided by
RUS.

(c) Generic notices. By written notice
to all borrowers or a group of bor-
rowers, RUS may grant or waive ap-
proval of decisions and actions by the
borrowers that are controlled under
the loan documents and RUS regula-
tions. RUS may also by written notice
withdraw or cut back its grant or waiv-
er of approval of said decisions and ac-
tions made by previous written notice,
but may not by such notice extend its
authority to approve decisions and ac-
tions by borrowers beyond the author-
ity granted by the loan documents and
RUS regulations.

§1717.601 Applicability.

(a) The approvals and exceptions to
controls conveyed by this subpart
apply only to controls and approval
rights normally included in RUS loan
documents dated prior to January 29,
1996. They do not apply to special con-
trols and approval requirements in-
cluded in loan documents or other
agreements executed between a bor-
rower and RUS that relate to indi-
vidual problems or circumstances spe-
cific to an individual borrower.

(b) The approvals and exceptions to
controls granted by RUS in this sub-
part shall not in any way affect the
rights of other co-mortgagees under
the mortgage or their loan contracts.

§1717.602

§1717.602 Definitions.

Terms used in this subpart that are
not defined in this section have the
meanings set forth in 7 CFR part 1710.
In addition, for the purposes of this
subpart:

Default means an event of default as
defined in the borrower’s loan docu-
ments or other agreement with RUS,
and furthermore includes any event
that has occurred and is continuing
which, with notice or lapse of time and
notice, would become an event of de-
fault.

Equity means the borrower’s total
margins and equities computed pursu-
ant to RUS accounting requirements
but excluding any regulatory created
assets.

Financed or funded by RUS means fi-
nanced or funded wholly or in part by
a loan made or guaranteed by RUS, in-
cluding concurrent supplemental loans
required by 7 CFR 1710.110, loans to re-
imburse funds already expended by the
borrower, and loans to replace interim
financing.

Interchange agreement means a con-
tractual arrangement that can include
a variety of services utilities provide
each other to increase reliability and
efficiency, and to avoid duplicating ex-
penses. Some examples are: trans-
mission service (the use of trans-
mission lines to move power and en-
ergy from one area to another); emer-
gency service (an agreement by one
utility to furnish another with power
and energy to protect it in times of
emergency, such as power plant out-
ages); reserve sharing (contributions to
a common pool of generating plant re-
serves so that each individual utility’s
reserves can be reduced); and economic
exchanges (swapping power and energy
from different plants to avoid running
the most expensive units).

Interconnection agreement means a
contract governing the terms for estab-
lishing or using one or more electrical
connections between two or more elec-
tric systems permitting a flow of power
and energy among the systems.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.
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Net utility plant means the amount
constituting the total utility plant of
the borrower, less depreciation, com-
puted in accordance with RUS account-
ing requirements.

Pooling agreement means a contract
among two or more interconnected
electric systems to operate on a coordi-
nated basis to achieve economies and/
or enhance reliability in supplying
their respective loads.

Power supply contract means any con-
tract entered into by a borrower for
the sale or purchase, at wholesale, of
electric energy.

Regulatory created assets means the
sum of any amounts properly record-
able as unrecovered plant and regu-
latory study costs or as other regu-
latory assets, computed pursuant to
RUS accounting requirements.

RUS accounting requirements means
the system of accounts prescribed for
electric borrowers by RUS regulations
as such RUS accounting requirements
exist at the date of applicability there-
of.

RUS regulations mean regulations of
general applicability published by RUS
from time to time as they exist at the
date of applicability thereof, and shall
also include any regulations of other
federal entities which RUS is required
by law to implement.

Total assets means an amount consti-
tuting the total assets of the borrower
as computed pursuant to RUS account-
ing requirements, but excluding any
regulatory created assets.

Wheeling agreement means a contract
providing for the use of the electric
transmission facilities of one electric
utility to transmit power and energy of
another electric utility or other entity
to a third party. Such transmission
may be accomplished directly or by
displacement.

§1717.603 RUS approval of extensions
and additions.

(a) Distribution borrowers. Prior writ-
ten approval by RUS is required for a
distribution borrower to extend or add
to its electric system if the extension
or addition will be financed by RUS.
For extensions and additions that will
not be financed by RUS, approval is
hereby given to distribution borrowers
to make such extensions and additions

7 CFR Ch. XVI (1-1-23 Edition)

to their electric systems, including the
use of (or commitment to use) general
funds of the borrower, except for the
following:

(1) Construction, procurement, or
leasing of generating facilities if the
combined capacity of the facilities to
be built, procured, or leased, including
any future facilities included in the
planned project, will exceed the lesser
of 5 megawatts or 30 percent of the bor-
rower’s equity;

(2) Acquisition or leasing of existing
electric facilities or systems in service
whose purchase price, or capitalized
value in the case of a lease, exceeds 10
percent of the borrower’s net utility
plant; and

(3) Construction, procurement, or
leasing of electric facilities to serve a
customer whose annual KWh purchases
or maximum annual KW demand in the
foreseeable future is projected to ex-
ceed 25 percent of the borrower’s total
kWh sales or maximum KW demand in
the year immediately preceding the ac-
quisition or start of construction.

(b) Power supply borrowers. Prior writ-
ten approval by RUS is required for a
power supply borrower to extend or add
to its electric system if the extension
or addition will be financed by RUS.
Requirements for RUS approval of ex-
tensions and additions that will not be
financed by RUS are set forth in other
RUS regulations.

(c) Additional details. Additional de-
tails relating to RUS approval of ex-
tensions and additions of a borrower’s
electric system financed by RUS are
set forth in other RUS regulations,
e.g., in 7 CFR parts 1710 and 1726.

§1717.604 Long-range engineering
plans and construction work plans.

(a) All borrowers are required to
maintain up-to-date long-range engi-
neering plans and construction work
plans (CWPs) in form and substance as
set forth in 7 CFR part 1710, subpart F.

(b) Applications for financing from
RUS must be supported by a CWP ap-
proved by RUS.

(c) RUS approval is not required for
CWPs if the borrower does not intend
to seek RUS financing for any of the
facilities, equipment, or other purposes
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included in those plans. However, if re-
quested by RUS, a borrower must pro-
vide an informational copy of such
plans to RUS.

[60 FR 67405, Dec. 29, 1995, as amended at 86
FR 36197, July 9, 2021]

§1717.605 Design standards, plans and
specifications, construction stand-
ards, and RUS accepted materials.

All Dborrowers, regardless of the
source of funding, are required to com-
ply with applicable RUS requirements
with respect to system design, con-
struction standards, and the use of

RUS accepted materials. Borrowers

must comply with applicable RUS re-

quirements with respect to plans and
specifications only if the construction
or procurement will be financed by

RUS. These requirements are set forth

in other RUS regulations, especially in

7 CFR parts 1724 and 1728.

§1717.606 Standard forms of construc-
tion contracts, and engineering and
architectural services contracts.

All borrowers are encouraged to use
the standard forms of contracts pro-
mulgated by RUS for construction, ma-
terials, equipment, engineering serv-
ices, and architectural services, regard-
less of the source of funding for such
construction and services. Borrowers
are required to use these standard
forms of contracts only if the construc-
tion, procurement or services are fi-
nanced by RUS, and only to the extent
required by RUS regulations. RUS re-
quirements with respect to such stand-
ard forms of contract are set forth in 7
CFR part 1724 for architectural and en-
gineering services, and in 7 CFR part
1726 for construction, materials, and
equipment.

§1717.607 Contract bidding require-
ments.

Borrowers must follow RUS require-
ments regarding bidding for contracts
for construction, materials, and equip-
ment only if financing of the construc-
tion or procurement will be provided
by RUS. These requirements are set
forth in 7 CFR part 1726.

§1717.608 RUS approval of contracts.

(a) Construction contracts and architec-
tural and engineering contracts. RUS ap-

§1717.608

proval of contracts for construction
and procurement and for architectural
and engineering services is required
only when such construction, procure-
ment or services are financed by RUS.
Detailed requirements regarding RUS
approval of such contracts are set forth
in 7 CFR part 1724 for architectural and
engineering services, and in 7 CFR part
1726 for construction and procurement.

(b) Large retail power contracts. RUS is
required to be notified of contracts to
sell electric power to retail customers
if the contract is for longer than 5
yvears and the kWh sales or kW demand
for any year covered by the contract
exceeds 25 percent of the borrower’s
total KWh sales or maximum kKW de-
mand for the year immediately pre-
ceding execution of the contract. The
requirement in this paragraph (b) ap-
plies regardless of the source of funding
of any plant extensions, additions or
improvements that may be involved in
connection with the contract.

(c) Power supply arrangements. (1)
Power supply contracts (including but
not limited to economy energy sales

and emergency power and energy
sales), interconnection agreements,
interchange agreements, wheeling

agreements, pooling agreements, and
any other similar power supply ar-
rangements subject to approval by
RUS are deemed approved if they have
a term of 5 years or less. Amendments
to said power supply arrangements are
also deemed approved provided that the
amendment does not extend the term
of the arrangement for more than 5
years beyond the date of the amend-
ment.

(2) Any amendment to a schedule or
exhibit contained in any power supply
arrangement subject to RUS approval,
which merely has the effect of either
altering a list of interconnection or de-
livery points or changing the value of a
variable term (but not the formula
itself) contained in a formulary rate or
charge is deemed approved.

(3) The provisions of this paragraph
(c) apply regardless of whether the bor-
rower is a seller or purchaser of the
services furnished by the contracts or
arrangements, and regardless of wheth-
er or not a Federal power marketing
agency is a party to any of them.

111

Fmt 8010 Sfmt8010 Q:\07\7V11.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§1717.609

(d) System management and mainte-
nance contracts. RUS approval of con-
tracts for the management and oper-
ation of a borrower’s electric system or
for the maintenance of the electric sys-
tem is required only if such contracts
cover all or substantially all of the
electric system.

(e) Other contracts. [Reserved]

[60 FR 67405, Dec. 29, 1995, as amended at 86
FR 36197, July 9, 2021]

§1717.609 RUS approval of general
manager.

(a) If a borrower’s mortgage or loan
contract grants RUS the unconditioned
right to approve the employment and/
or the employment contract of the gen-
eral manager of the borrower’s system,
such approval is hereby granted pro-
vided that the borrower is in compli-
ance with all provisions of its loan doc-
uments and any other agreements with
RUS.

(b) If a borrower is in default with re-
spect to any provision of its loan docu-
ments or any other agreement with
RUS:

(1) Such borrower, if directed in writ-
ing by RUS, shall replace its general
manager within 30 days after the date
of such written notice; and

(2) Such borrower shall not hire a
general manager without prior written
approval by RUS.

§1717.610 RUS approval of compensa-
tion of the board of directors.

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain
approval from RUS for compensation
provided to members of the borrower’s
board of directors, such requirement is
hereby waived.

§1717.611 RUS approval of expendi-
tures for legal, accounting, engi-
neering, and supervisory services.

(a) If a borrower’s mortgage or loan
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for legal, accounting, su-
pervisory (other than for the manage-
ment and operation of the borrower’s
electric system, see §1717.608(d)), or
other similar services, such approval is
hereby granted. However, while ex-
penditures for accounting do not re-
quire RUS approval, the selection of a

7 CFR Ch. XVI (1-1-23 Edition)

certified public accountant by the bor-
rower to prepare audited reports re-
quired by RUS remains subject to RUS
approval.

(b) If a borrower’s mortgage or loan
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for engineering services,
such approval is hereby granted if such
services will not be financed by RUS.
Approval requirements with respect to
engineering services financed by RUS
are set forth in other RUS regulations.

§1717.612 RUS approval of borrower’s
bank or other depository.

If a borrower’s mortgage or loan con-
tract gives RUS the authority to ap-
prove the bank or other depositories
used by the borrower, such approval is
hereby granted. However, without the
prior written approval of RUS, a bor-
rower shall not deposit funds from
loans made or guaranteed by RUS in
any bank or other depository that is
not insured by the Federal Deposit In-
surance Corporation or other Federal
agency acceptable to RUS, or in any
account not so insured.

§1717.613 RUS approval of data proc-
essing and system control equip-
ment.

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain
approval from RUS before purchasing
data processing equipment or system
control equipment, such approval is
hereby granted if the equipment will
not be financed by RUS.

§1717.614 Notification of rate changes.

If a distribution borrower is required
by its loan documents to notify RUS in
writing of proposed changes in electric
rates more than 30 days prior to the ef-
fective date of such rates, the required
notification period shall be 30 days.
Moreover, such notification shall be re-
quired only upon the request of RUS.

§1717.615 Consolidations and mergers.

A distribution or power supply bor-
rower may without the prior approval
of RUS, consolidate or merge with any
other corporation or convey or transfer
the mortgaged property substantially
as an entirety if the following condi-
tions are met:
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(a) Such consolidation, merger, con-
veyance or transfer shall be on such
terms as shall fully preserve the lien
and security of the RUS mortgage and
the rights and powers of the mortga-
gees;

(b) The entity formed by such con-
solidation or with which the borrower
is merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall execute and deliver to
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual
payment of the principal of and inter-
est on all of the outstanding notes and
the performance and observance of
every covenant and condition of the
mortgage;

(c) Immediately after giving effect to
such transaction, no default under the
mortgage shall have occurred and be
continuing;

(d) The borrower shall have delivered
to the mortgagees a certificate of its
general manager or other officer, in
form and substance satisfactory to
each of the mortgagees, which shall
state that such consolidation, merger,
conveyance or transfer and such sup-
plemental mortgage comply with this
section and that all conditions prece-
dent herein provided for relating to
such transaction have been complied
with;

(e) The borrower shall have delivered
to the mortgagees an opinion of coun-
sel in form and substance satisfactory
to each of the mortgagees; and

(f) The entity formed by such consoli-
dation or with which the borrower is
merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall be an entity having:

(1) Equity equal to at least 27% of its
total assets on a pro forma basis after
giving effect to such transaction;

(2) A pro forma TIER of not less than
1.25 and a pro forma DSC of not less
than 1.25 for each of the two preceding
calendar years;

§1717.616, Nt.

(3) Net utility plant equal to or
greater than 1.0 times its total long-
term debt on a pro forma basis.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21,
2002]

§1717.616 Sale, lease, or transfer of
capital assets.

A borrower may, without the prior
approval of RUS, sell, lease, or transfer
any capital asset if the following con-
ditions are met:

(a) The borrower is not in default;

(b) In the most recent year for which
data is available, the borrower has met
its coverage ratios as set in 7 CFR part
1710.114(b) or other financial require-
ments as established by their Mort-
gages, Loan Contracts, and/or other Se-
curity Agreements;

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the
borrower under any wholesale power
contract which has been pledged as se-
curity to the government;

(d) Fair market value is obtained for
the assets;

(e) The aggregate value of assets
sold, leased, or transferred in any 12-
month period is less than 10 percent of
the borrower’s net utility plant prior
to the transaction;

(f) The proceeds of such sale, lease, or
transfer, less ordinary and reasonable
expenses incident to such transaction,
are immediately:

(1) Applied as a prepayment of all
notes secured under the mortgage
equally and ratably;

(2) In the case of dispositions of
equipment, materials or scrap, applied
to the purchase of other property use-
ful in the borrower’s utility business;
or

(3) Applied to the acquisition of con-
struction of utility plant.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000; 86 FR 36197, July 9,
2021]

EFFECTIVE DATE NOTE: At 87 FR 73440, Nov.
30, 2022, §1717.616 was revised, effective Feb.
28, 2023. For the convenience of the user, the
revised text is set forth as follows:
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§1717.616 Sale, lease, or transfer of capital
assets.

(a) The term ‘‘disposition’ in this part
shall mean any sale, lease, or any other
transaction in which the borrower transfers
an interest in a capital asset to another enti-
ty or person.

(b) A borrower may, without the prior ap-
proval of RUS, sell, lease, transfer, or other-
wise dispose of any capital asset if the fol-
lowing conditions are met:

(1) The borrower is not in default on any of
its obligations to RUS;

(2) In the most recent year for which data
is available, the borrower has met its cov-
erage ratios as set forth in 7 CFR 1710.114(b)
or other financial requirements as estab-
lished by their mortgages, loan contracts, or
other security agreements;

(3) The sale, lease, transfer, or disposition
of assets will not reduce the borrower’s ex-
isting or future requirements for energy or
capacity being furnished to the borrower
under any wholesale power contract which
has been pledged as security to the govern-
ment;

(4) Fair market value is obtained for the
assets;

(5) No employee or board member of the or-
ganization has a direct personal financial in-
terest in the disposition of the capital assets;

(6) The aggregate value of assets sold,
leased, transferred, or disposed of in any 12-
month period is less than 10 percent of the
borrower’s net utility plant prior to the dis-
position, not to exceed $10,000,000.00; and

(7) If the disposition of the capital asset:

(i) Results in the borrower not retaining an
interest in the asset; or

(ii) Constitutes a ‘‘capital lease’ under 7
CFR 1767.15(s)(1) and the borrower does not
retain the right to utilize the asset during
the term of the lease, and the borrower dis-
poses of the proceeds, less ordinary and rea-
sonable expenses incident to such disposi-
tion, in a manner consistent with paragraph
(e) of this section.

(c) The requirements for all dispositions
include:

(1) The borrower shall receive fair market
value for the disposition of capital assets;

(2) The sale shall be in the best interests of
the creditors;

(3) All approvals required by law, by the
articles of incorporation, by the bylaws of
the seller, or by all the creditors, shall be ob-
tained prior to delivery of the assets;

(4) In the case of dispositions involving ex-
changes or trades of a plant in place between
an RUS borrower and a non-RUS borrower,
the borrower must provide evidence, satis-
factory to RUS, that the exchange or trade is
equitable to the RUS borrower and that the
plant acquired in the exchange or trade can
be economically integrated into the bor-
rower’s system; and

7 CFR Ch. XVI (1-1-23 Edition)

(5) Unless the seller, as an existing RUS
borrower is dissolved, its electric system
after the disposition will constitute a satis-
factory operating unit and the disposition of
the asset will not jeopardize the repayment
of the seller’s RUS loan and other loans or
impair the collateral serving as security for
all RUS loans. If the purchaser is a RUS bor-
rower, the same determinations shall also be
made with respect to the purchaser’s oper-
ations and loan repayment.

(d) The methods of handling disposition in-
clude:

(1) Dispositions of capital assets generally
shall be for cash except as otherwise ap-
proved by RUS in writing.

(2) If the disposition of the assets is not
subject to RUS approval as provided in para-
graph (b) of this section but the purchaser
requires the government to release its lien
on the assets subject to the disposition, the
following shall apply:

(i) The borrower shall prepare either:

(A) A transmittal letter to RUS requesting
a partial release of the lien with respect to
the assets to be disposed; or

(B) RUS Form 369, Request for Approval to
Sell Capital Assets, or its successor.

(ii) The partial release of lien should be
prepared by the attorney for the borrower or
the purchaser. It is the borrower’s responsi-
bility to assure the accuracy and legal effec-
tiveness of a proposed release. When a par-
tial release of lien requires execution and ac-
knowledgement by a creditor, such execution
and acknowledgment by the other creditor
should be obtained by the borrower.

(iii) If the borrower elects to submit a
transmittal letter to request the release of
lien, the letter should contain the following
information:

(A) Insert address of property or assets
being sold;

(B) Name and address of purchaser;

(C) Approximate original cost or book
value;

(D) The consideration the borrower is re-
ceiving in exchange for the disposition of the
assets’ prices;

(E) A statement that the borrower received
fair market value for the property being dis-
posed;

(F) A statement from the borrower that
the net proceeds have been or will be depos-
ited into the Construction Fund Trustee Ac-
count or will be applied as a prepayment on
all debt secured under the mortgage or other
security agreement applicable to the assets
being disposed, equally and proportionally,

(iv) A statement from the borrower’s man-
ager stating that there was no distribution
of funds to any employees and/or board mem-
bers. If any amount of funds arising from the
disposition have been distributed to employ-
ees and/or board members, specific identi-
fication of the employees and/or board mem-
bers, and reasons why funds were provided to
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those persons (if applicable) must be stated
in the transmittal letter. Include borrower
contact information, including email ad-
dress, for questions.

(v) A statement of how or if the disposition
will affect the borrower’s existing customers.

(3) If the disposition does not fall within
the ambit of paragraph (b) of this section so
that RUS Approval is required, the following
then apply:

(i) If the Federal Government is the sole
lien holder of the borrower’s capital assets,
approval of the disposition by the Federal
Government will be indicated on RUS Form
369, when returned to the seller.

(ii) If the Federal Government holds a lien
jointly with supplemental lenders, joint ap-
proval for the disposition will be necessary
and the borrower will forward the following:

(A) Information should be forwarded di-
rectly to RUS and one copy to all supple-
mental lenders;

(B) When approved by RUS, the informa-
tion will be forwarded by RUS to the supple-
mental lenders (and a notice letter advising
that RUS has forwarded this information to
supplemental lenders will be issued by RUS
to the borrower); and

(C) The supplemental lenders will be in-
structed, in the RUS transmittal memo-
randum, to execute the documents and re-
turn them to the seller. The supplemental
lenders will also be instructed to notify RUS
when the completed documents are returned
to the seller.

(e) The disposition of proceeds will be han-
dled as follows:

(1) The disposition of proceeds from the
disposition of a capital asset shall be the
same regardless of whether or not RUS ap-
proval of the sale is required.

(2) If the gross proceeds from the disposi-
tion of the assets total less than $50,000 the
borrower shall deposit the proceeds in its
general fund account and are to be used for
purposes related to the utility business as
determined by the management of the bor-
rower.

(3) Proceeds from individual dispositions of
property where the gross proceeds total
$50,000 or more, should be distributed and ac-
counted for as follows:

(i) Deposited into the Construction Fund
Trustee Account. When funds are deposited
into the Construction Fund Trustee Ac-
count, the borrower shall notify RUS in writ-
ing so that the budget records can be ad-
justed. The funds are to be used for the con-
struction or acquisition of the borrower’s
utility system;

(ii) Paid to RUS and any secured supple-
mental lenders if the borrower has concur-
rent loans outstanding, by application of
such funds as a prepayment on the notes of
all lenders pro-rata according to the aggre-
gate unpaid principal amount of the notes
then outstanding, as designated by the

§1717.616, Nt.

noteholders, and in accordance with the bor-
rower’s loan documents;

(iii) If the borrower has no concurrent sup-
plemental loans outstanding, applied to RUS
as a payment to be applied to the note or
notes issued with respect to loans made or
guaranteed by RUS, or any portion of a note
with respect to a loan made by RUS, and des-
ignated by the borrower or RUS; or

(iv) In the case of dispositions of SO, allow-
ances, the funds from the sale of allowances
should be deposited into the Construction
Fund Trustee Account. If any entity prefers
to deposit the funds into the General Fund
Account, specific RUS approval will be given
on a case-by-case basis. Accompanying any
request for approval to deposit the funds into
the General Fund Account should be a com-
pleted RUS Form 369 along with a summary
of the anticipated disposition of funds from
the General Fund Account;

(v) In the case of dispositions of equip-
ment, materials, or scrap, all proceeds (re-
gardless of the amount) from the sale should
be deposited into the General Fund Account
to be used for the purchase of other property
useful in the mortgagor’s utility business,
not necessarily of the same kind as the prop-
erty disposed, which is subject to the lien of
the mortgage;

(vi) The Administrator may allow a bor-
rower to deposit the proceeds of the disposi-
tion of the asset directly into the General
Funds Account instead of the Construction
Fund Trustee Account if the borrower has no
‘Balance in Reserve’ on its most recent loan
advances 605 report and does not anticipate
submitting any new loan applications to
RUS. The borrower must receive written ap-
proval from RUS before it deposits any pro-
ceeds into its General Funds Account.

(f) The borrower must provide the fol-
lowing to RUS for any disposition of a cap-
ital asset that does not fall within the scope
of paragraph (b) of this section and requires
RUS approval:

(1) RUS Form 369 with original signature;

(2) If the disposition involves a condemna-
tion, the borrower must attach a copy of the
petition or complaint in the condemnation
suit to the RUS Form 369. Items 10, 11, and
12 of the RUS Form 369 may be completed by
referring to the attachment. Item 14 need
not be completed. The RUS Form 369 and a
copy of the petition or complaint in con-
demnation cases should be submitted to RUS
promptly after the petition or complaint has
been received by the borrower;

(3) If the purchaser will require the disposi-
tion of the asset be free and clear of liens,
the partial release of the lien should be pre-
pared by the attorney for the seller or pur-
chaser. It will be the responsibility of the
borrower and the borrower’s attorney to en-
sure the accuracy and legal effectiveness of a
proposed partial release of the lien;
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(4) If the disposition involves real estate or
plant in place, in addition to the information
required for all dispositions, the seller will
provide a brief description of the property
being disposed and a statement explaining
why the asset is no longer needed for the
borrower’s system. The borrower shall also
provide the following information to RUS for
the disposition of real estate and plant in
place:

(i) Except in condemnation cases, a state-
ment of agreement between the seller and
the purchaser on the proposed selling price.
When applicable, include adjustments such
as capital additions and retirements, depre-
ciation, taxes, distribution of membership
fees, deposits and contributions, prepaid and
delinquent bills and accounts, insurance, as-
signment of easements, the proposed closing
date, and other pertinent information. Gen-
erally, the closing date selected should not
be less than 90 days after the date the re-
quired information is forwarded to RUS;

(ii) A complete legal description or real
property supported by key and detail maps
showing the location of lines or other capital
assets to be disposed;

(iii) A breakdown of consumers by classi-
fication showing number, mileage, average
KkWh usage, and revenues for the portion of
lines being disposed;

(iv) An inventory of lines on a priced as-
sembly or record unit basis, or, in the case of
facilities other than lines, a detailed break-
down of separable units and their costs;

(v) Description and estimated costs of
changes, if any, which must be made in the
seller’s system in order to maintain satisfac-
tory operations after the sale has been com-
pleted;

(vi) Other pertinent data such as the phys-
ical condition of the property to be disposed,
a copy of the lease if facilities to be disposed
of are on leased land, and the approval of ap-
plicable regulatory bodies where required;

(vii) The retail rates to be applied to the
consumers on the lines being disposed (com-
parative rate schedules); and

(viii) If the purchaser is another RUS bor-
rower or a borrower from a supplemental
lender, a description and the estimated costs
of the changes, if any, necessary to integrate
the properties being acquired with the pur-
chaser’s existing system for satisfactory op-
erations.

(5) If the purchaser is to pay the seller in
installments, such information should be
noted on Item 9 of the RUS Form 369. A sales
agreement between the seller and the pur-
chaser, a note or other debt instrument in
favor of the seller, and a security agreement
in favor of the seller should be executed and
collaterally assigned by the seller to the U.S.
Government and the supplemental lenders, if
applicable. The partial release of the lien
will not be executed by RUS, if applicable,
until the final installment payment has been

7 CFR Ch. XVI (1-1-23 Edition)

received by the seller. The disposition of the
proceeds from installment sales will be the
same as from cash dispositions);

(6) Dispositions involving exchanges or
trades of real estate or plant in place be-
tween a borrower and a non-RUS borrower
will be considered on an individual case-by-
case basis.

(g) Expenditures by the seller in conjunc-
tion with the dispositions of capital assets
will be properly accounted for and all associ-
ated documents shall be retained for review
when RUS conducts its next Loan Fund and
Accounting Review.

§1717.617 Limitations on
tions.

If a distribution or power supply bor-
rower is required by its loan documents
to obtain prior approval from RUS be-
fore declaring or paying any dividends,
paying or determining to pay any pa-
tronage refunds, or retiring any pa-
tronage capital, or making any other
cash distributions, such approval is
hereby given if the following condi-
tions are met:

(a) After giving effect to the distribu-
tion, the borrower’s equity will be
greater than or equal to 30 percent of
its total assets;

(b) The borrower is current on all
payments due on all notes secured
under the mortgage;

(c) The borrower is not otherwise in
default under its loan documents; and

(d) After giving effect to the distribu-
tion, the borrower’s current and ac-
crued assets will be not less than its
current and accrued liabilities.

distribu-

§1717.618 Wholesale power contracts.

(a) Pursuant to the terms of the RUS
documents each power supply borrower
shall establish and adjust rates for the
sale of electric power and energy in
such a manner as to assure that the
borrower will be able to make required
payments on secured loans.

(b) Pursuant to the terms of the RUS
wholesale power contract, the Board of
Directors or Board of Trustees of the
power supply borrower shall review
rates not less frequently than once
each calendar year and revise its rates
as therein set forth. The RUS whole-
sale power contract further provides
that the borrower shall notify the Ad-
ministrator not less than 30 nor more
than 45 days prior to the effective date
of any adjustment and shall set forth
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the basis upon which the rate is to be
adjusted and established. The RUS
wholesale power contract provides that
no final revision in rates shall be effec-
tive unless approved in writing by the
Administrator.

NOTE 1 TO PARAGRAPH (b): The Wholesale
Power Contract, with minor modifications
which are approved by RUS on a case by case
basis, provides that the rate charged for elec-
tric power and energy, shall produce reve-
nues which shall be sufficient, but only suffi-
cient, with the revenues of the Seller from
all other sources, to meet the cost of the op-
eration and maintenance (including without
limitation, replacements, insurance, taxes
and administrative and general overhead ex-
penses) of the generating plant transmission
system and related facilities of the Seller,
the cost of any power and energy purchased
for resale hereunder by the Seller, the cost of
transmission service, make payments on ac-
count of principal and interest on all indebt-
edness of the Seller, and to provide for the
establishment and maintenance of reason-
able reserves.

(c) Pursuant to the terms of the RUS
mortgage, each power supply borrower
must design its rates as therein set
forth and must give 90 days prior no-
tice to RUS of any proposed change in
its general rate structure.

(Approved by the Office of Management and
Budget under control number 0572-0089)

[84 FR 32615, July 9, 2019]

Subpart N—Investments, Loans,
and Guarantees by Electric
Borrowers

AUTHORITY: 7 U.S.C. 901-950b; Pub. L. 103-
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); Title
I, Subtitle D, Pub. L. 100-203, 101 Stat. 1330.

SOURCE: 60 FR 48877, Sept. 21, 1995, unless
otherwise noted.

§1717.650 Purpose.

This subpart sets forth general regu-
lations for implementing and inter-
preting provisions of the RUS mort-
gage and loan contract regarding in-
vestments, loans, and guarantees made
by electric borrowers, as well as the
provisions of the Rural Electrification
Act of 1936, as amended, including sec-
tion 312 (7 U.S.C. 901 et seq.) (RE Act),
permitting, in certain circumstances,
that electric borrowers under the RE
Act may, without restriction or prior
approval of the Administrator of the

§1717.652

Rural Utilities Service (RUS), invest
their own funds and make loans or
guarantees.

§1717.651 General.

(a) Policy. RUS electric borrowers are
encouraged to utilize their own funds
to participate in the economic develop-
ment of rural areas, provided that such
activity does not in any way put gov-
ernment funds at risk or impair a bor-
rower’s ability to repay its indebted-
ness to RUS and other lenders. In con-
sidering whether to make loans, invest-
ments, or guarantees, borrowers are ex-
pected to act in accordance with pru-
dent business practices and in con-
formity with the laws of the jurisdic-
tions in which they serve. RUS as-
sumes that borrowers will use the lati-
tude afforded them by section 312 of
the RE Act primarily to make needed
investments in rural community infra-
structure projects (such as water and
waste systems, garbage collection serv-
ices, etc.) and in job creation activities
(such as providing technical, financial,
and managerial assistance) and other
activities to promote business develop-
ment and economic diversification in
rural communities. Nonetheless, RUS
believes that borrowers should con-
tinue to give primary consideration to
safety and liquidity in the manage-
ment of their funds.

(b) Applicability of this subpart. This
subpart applies to all distribution and
power supply borrowers regardless of
when their loan contract or mortgage
was executed.

§1717.652 Definitions.

As used in this subpart:

Borrower means any organization
that has an outstanding loan made or
guaranteed by RUS for rural elec-
trification.

Cash-construction fund-trustee account
means the account described in the
Uniform System of Accounts as one to
which funds are deposited for financing
the construction or purchase of electric
facilities.

Distribution borrower means a Dis-
tribution Borrower as defined in 7 CFR
1710.2.
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Electric system means all of the bor-
rower’s interests in all electric produc-
tion, transmission, distribution, con-
servation, load management, general
plant and other related facilities,
equipment or property and in any
mine, well, pipeline, plant, structure or
other facility for the development, pro-
duction, manufacture, storage, fabrica-
tion or processing of fossil, nuclear, or
other fuel or in any facility or rights
with respect to the supply of water, in
each case for use, in whole or in major
part, in any of the borrower’s gener-
ating plants, including any interest or
participation of the borrower in any
such facilities or any rights to the out-
put or capacity thereof, together with
all lands, easements, rights-of-way,
other works, property, structures, con-
tract rights and other tangible and in-
tangible assets of the borrower in each
case used or useful in such electric sys-
tem.

Equity means the Margins and Equi-
ties of the borrower as defined in the
Uniform System of Accounts, less regu-
latory created assets.

Guarantee means to undertake collat-
erally to answer for the payment of an-
other’s debt or the performance of an-
other’s duty, liability, or obligation,
including, without limitation, the obli-
gations of subsidiaries. Some examples

ODSC =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A = Depreciation and Amortization Expense
of the electric system;

B = Interest on Long-term Debt of the elec-
tric system, except that Interest on
Long-term Debt shall be increased by
of the amount, if any, by which the rent-
als of Restricted Property of the electric
system exceed 2 percent of Total Margins
and Equities;

C = Patronage Capital & Operating Margins
of the electric system (distribution bor-
rowers) or Operating Margins of the elec-
tric system (power supply borrowers);
and

D = Debt Service Billed (RUS + other) which
equals all interest and principal billed or

7 CFR Ch. XVI (1-1-23 Edition)

of such guarantees include guarantees
of payment or collection on a note or
other debt instrument (assuring re-
turns on investments); issuing perform-
ance bonds or completion bonds; or co-
signing leases or other obligations of
third parties.

Invest means to commit money in
order to earn a financial return on as-
sets, including, without limitation, all
investments properly recorded on the
borrower’s books and records in invest-
ment accounts as those accounts are
used in the Uniform System of Ac-
counts for RUS Borrowers. Borrowers
may submit any proposed transaction
to RUS for an interpretation of wheth-
er the action is an investment for the
purposes of this definition.

Make loans means to lend out money
for temporary use on condition of re-
payment, usually with interest.

Mortgaged property means any asset
of the borrower which is pledged in the
RUS mortgage.

Natural gas distribution system means
any system of community infrastruc-
ture that distributes natural gas and
whose services are available by design
to all or a substantial portion of the
members of the community.

Operating DSC means Operating Debt
Service Coverage (ODSC) of the bor-
rower’s electric system calculated as:

A+B+C

D

billable during the calendar year for
long-term debt of the electric system
plus %5 of the amount, if any, by which
the rentals of Restricted Property of the
electric system exceed 2 percent of Total
Margins and Equities. Unless otherwise
indicated, all terms used in defining
ODSC and OTIER are as defined in RUS
Bulletin 1717B-2 Instructions for the
Preparation of the Financial and Statis-
tical Report for Electric Distribution
Borrowers, and RUS Bulletin 1717B-3 In-
structions for the Preparation of the Op-
erating Report for Power Supply Bor-
rowers and for Distribution Borrowers
with Generating Facilities, or the succes-
sors to these bulletins.

Operating TIER means Operating
Times Interest Earned Ratio (OTIER)
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of the borrower’s electric system cal-
culated as:

A+B
A

OTIER =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A = Interest on Long-term Debt of the elec-
tric system, except that Interest on
Long-term Debt shall be increased by Y
of the amount, if any, by which the rent-
als of Restricted Property of the electric
system exceed 2 percent of Total Margins
and Equities; and

B = Patronage Capital & Operating Margins
of the electric system (distribution bor-
rowers) or Operating Margins of the elec-
tric system (power supply borrowers).

Own funds means money belonging to
the borrower other than funds on de-
posit in the cash-construction fund-
trustee account.

Power supply borrower means a Power
Supply Borrower as defined in 7 CFR
1710.2.

Regulatory created assets means the
sum of the amounts properly record-
able in Account 182.2 TUnrecovered
Plant and Regulatory Study Costs, and
Account 182.3 Other Regulatory Assets
of the Uniform System of Accounts.

RUS means the Rural Utilities Serv-
ice, an agency of the U.S. Department
of Agriculture established pursuant to
Section 232 of the Federal Crop Insur-
ance Reform and Department of Agri-
culture Reorganization Act of 1994
(Pub. L. 103-354, 108 Stat. 3178, 7 U.S.C.
6941 et seq.) and, for purposes of this
subpart, includes its predecessor, the
Rural Electrification Administration.

RUS loan contract means the loan
contract between the borrower and
RUS.

RUS mortgage means any and all in-
struments creating a lien on or secu-
rity interest in the borrower’s assets in
connection with loans or guarantees
under the RE Act.

Solid waste disposal system means any
system of community infrastructure
that provides collection and/or disposal
of solid waste and whose services are
available by design to all or a substan-
tial portion of the members of the com-
munity.

Subsidiary means a company which
is controlled by the borrower through

§1717.653

ownership of voting stock, and is fur-
ther defined in 7 CFR 1767.10.

Supplemental lender means a lender
that has provided a supplemental
source of financing that is secured by
the RUS mortgage.

Telecommunication and other electronic
communication system means any com-
munity infrastructure that provides
telecommunication or other electronic
communication services and whose
services are available by design to all
or a substantial portion of the mem-
bers of the community.

Total assets means the total assets of
the borrower as calculated according to
the Uniform System of Accounts, less
regulatory created assets.

Total utility plant means the sum of
the borrower’s Electric Plant Accounts
and Construction Work in Progress—
Electric Accounts, as such terms are
used in the Uniform System of Ac-
counts.

Uniform System of Accounts means the
system of accounts prescribed for RUS
borrowers in 7 CFR part 1767.

Water and waste disposal system means
any system of community infrastruc-
ture that supplies water and/or collects
and treats waste water and whose serv-
ices are available by design to all or a
substantial portion of the members of
the community.

§1717.653 Borrowers in default.

Any borrower not in compliance with
all provisions of its mortgage, loan
contract, or any other agreements with
RUS must, unless the borrower’s mort-
gage, loan contract, or other agree-
ment with RUS specifically provides
otherwise with respect to such a bor-
rower:

(a) Obtain prior written approval
from the Administrator to invest its
own funds or to make loans or guaran-
tees regardless of the aggregate
amount of such investments, loans, or
guarantees; and

(b) If requested by the Administrator,
restructure or reduce the amount of its
investments, loans, and guarantees to
a level determined by the Adminis-
trator, in his or her sole discretion, to
be in the financial interest of the gov-
ernment with respect to loan security
and/or repayment. If the borrower does
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not so restructure or reduce its port-
folio within a reasonable period of time
determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
the required action, then, upon written
notice from RUS, the borrower shall be
in default of its RUS loan contract and
mortgage.

§1717.654 Transactions below the 15
percent level.

(a) A borrower in compliance with all
provisions of its RUS mortgage, RUS
loan contract, and any other agree-
ments with RUS may, without prior
written approval of the Administrator,
invest its own funds or make loans or
guarantees not in excess of 15 percent
of its total utility plant without regard
to any provision contained in any RUS
mortgage or RUS loan contract to the
effect that the borrower must obtain
prior approval from RUS, provided,
however, that the borrower may not,
without the prior written approval of
the Administrator, make such invest-
ments, loans, and guarantees to ex-
tend, add to, or modify its electric sys-
tem. Moreover, funds necessary to
make timely payments of principal and
interest on loans secured by the RUS
mortgage remain subject to RUS con-
trols on borrower investments, loans
and guarantees.

(b) RUS will not consider requests
from borrowers to exclude investments,
loans, or guarantees made below the 15
percent level. (Categorical exclusions
are set forth in §1717.655.)

§1717.655 Exclusion of certain invest-
ments, loans, and guarantees.

(a) In calculating the amount of in-
vestments, loans and guarantees per-
mitted under this subpart, there is ex-
cluded from the computation any in-
vestment, loan or guarantee of the
type which by the terms of the bor-
rower’s RUS mortgage or RUS loan
contract the borrower may make in un-
limited amounts without RUS ap-
proval.

(b) Furthermore, the borrower may
make unlimited investments, without
prior approval of the Administrator, in:

(1) Securities or deposits issued,
guaranteed or fully insured as to pay-

7 CFR Ch. XVI (1-1-23 Edition)

ment by the United States Government
or any agency thereof;

(2) Capital term certificates, bank
stock, or other similar securities of the
supplemental lender which have been
purchased as a condition of member-
ship in the supplemental lender, or as a
condition of receiving financial assist-
ance from such lender, as well as any
other investment made in, or loans
made to, the National Rural Utilities
Cooperative Finance Corporation, the
Saint Paul Bank for Cooperatives, and
CoBank, ACB;

(3) Patronage capital allocated from
an electric power supply cooperative of
which the borrower is a member; and

(4) Patronage capital allocated from
an electric distribution cooperative to
a power supply borrower.

(c) Without prior approval of the Ad-
ministrator, the borrower may also:

(1) Invest or lend funds derived di-
rectly from:

(i) Grants which the borrower in not
obligated to repay, regardless of the
source or purpose of the grant; and

(ii) Loans received from or guaran-
teed by any Federal, State or local gov-
ernment program designed to promote
rural economic development, provided
that the borrower uses the loan pro-
ceeds for such purpose;

(2) Make loans guaranteed by an
agency of USDA, up to the amount of
principal whose repayment, with inter-
est, is fully guaranteed; and

(3)(1) Make unlimited investments in
and unlimited loans to finance the fol-
lowing community infrastructure that
serves primarily consumers located in
rural areas as defined in 7 CFR 1710.2,
and guarantee debt issued for the con-
struction or acquisition of such infra-
structure, up to an aggregate amount
of such guarantees not to exceed 20 per-
cent of the borrower’s equity:

(A) Water and waste disposal sys-
tems;

(B) Solid waste disposal systems;

(C) Telecommunication and other
electronic communication systems;
and

(D) Natural gas distribution systems.

(ii) In each of the four cases in para-
graph (¢)(3)(i) of this section, if the sys-
tem is a component of a larger organi-
zation other than the borrower itself
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(e.g., if it is a component of a sub-
sidiary of the borrower or a corpora-
tion independent of the borrower), to
be eligible for the exemption the bor-
rower must certify annually that a ma-
jority of the gross revenues of the larg-
er organization during the most recent
fiscal year came from customers of
said system who were located in a rural
area.

(d) Also excluded from the calcula-
tion of investments, loans and guaran-
tees made by the borrower are:

(1) Amounts properly recordable in
Account 142 Customer Accounts Re-
ceivable, and Account 143 Other Ac-
counts Receivable;

(2) Any investment, loan, or guar-
antee that the borrower is required to
make by an agency of USDA, for exam-
ple, as a condition of obtaining finan-
cial assistance for itself or any other
person or organization;

(3) Investments included in an irrev-
ocable trust for the purpose of funding
post-retirement benefits of the bor-
rower’s employees;

(4) Reserves required by a reserve
bond agreement or other agreement le-
gally binding on the borrower, that are
dedicated to making required pay-
ments on debt secured under the RUS
mortgage, not to exceed the amount of
reserves specifically required by such
agreements; and

(5) Investments included in an irrev-
ocable trust approved by RUS and dedi-
cated to the payment of decommis-
sioning costs of nuclear facilities of the
borrower.

(e) Grandfathered exclusions. All
amounts of individual investments,
loans, and guarantees excluded by RUS
as of February 16, 1995 shall remain ex-
cluded. Such exclusions must have
been based on the RUS mortgage, RUS
loan contract, regulations, bulletins,
memoranda, or other written notice
from RUS. Profits, interest, and other
returns earned (regardless of whether
or not they are reinvested) on such in-
vestments, loans and guarantees after
February 16, 1995 shall be excluded only
if they are eligible for exclusion under
paragraphs (a) through (d) of this sec-
tion. Any new commitments of money
to such investments, loans and guaran-
tees shall likewise be excluded only if
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they are eligible under paragraphs (a)
through (d) of this section.

(f) Any investment, loan or guar-
antee made by a borrower that is not
excluded under this section or under
§1717.657(d) shall be included in the ag-
gregate amount of investments, loans
and guarantees made by the borrower,
regardless of whether RUS has specifi-
cally approved the investment, loan or
guarantee under §1717.657(c), or has ap-
proved a related transaction (e.g., a
lien accommodation).

§1717.656 Exemption of certain bor-
rowers from controls.

(a) Any distribution or power supply
borrower that meets all of the fol-
lowing criteria is exempted from the
provisions of the RUS mortgage and
loan contract that require RUS ap-
proval of investments, loans, and guar-
antees, except investments, loans, and
guarantees made to extend, add to, or
modify the borrower’s electric system:

(1) The borrower is in compliance
with all provisions of its RUS mort-
gage, RUS loan contract, and any other
agreements with RUS;

(2) The average revenue per kWh for
residential service received by the bor-
rower during the two most recent cal-
endar years does not exceed 130 percent
of the average revenue per kWh for res-
idential service during the same period
for all residential consumers located in
the state or states served by the bor-
rower. This criterion applies only to
distribution borrowers and does not
apply to power supply borrowers. If a
borrower serves customers in more
than one state, the state average rev-
enue per kKWh will be based on a
weighted average using the kWh sales
by the borrower in each state as the
weight. The calculation will be based
on the two most recent calendar years
for which both borrower and state-wide
data are available. If a borrower fails
to qualify for an exemption based sole-
ly on its failure to meet this criterion
on rate disparity, at the borrower’s re-
quest the Administrator may, at his or
her sole discretion, exempt the bor-
rower if he or she finds that the bor-
rower’s strengths with respect to the
other criteria are sufficient to offset
any weakness due to rate disparity;
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(3) In the most recent calendar year
for which data are available, the bor-
rower achieved an operating TIER of at
least 1.0 and an operating DSC of at
least 1.0, in each case based on the av-
erage of the two highest ratios
achieved in the three most recent cal-
endar years;

(4) The borrower’s ratio of net utility
plant to long-term debt is at least 1.1,
based on year-end data for the most re-
cent calendar year for which data are
available; and

(6) The borrower’s equity is equal to
at least 27 percent of its total assets,
based on year-end data for the most re-
cent calendar year for which data are
available.

(b) While borrowers meeting the cri-
teria in paragraph (a) of this section
are exempt from RUS approval of in-
vestments, loans and guarantees, they
are nevertheless subject to the record-
keeping, reporting, and other require-
ments of §1717.658.

(c) Any borrower exempt under para-
graph (a) of this section that ceases to
meet the criteria for exemption shall,
upon written notice from RUS, no
longer be exempt and shall be subject
to the provisions of this subpart appli-
cable to non-exempt borrowers. A bor-
rower may regain its exemption if it
subsequently meets the criteria in
paragraph (a) of this section, and is so
notified in writing by RUS.

(d)A) A borrower that loses its ex-
emption and is not in compliance with
all provisions of its mortgage, loan
contract, or any other agreement with
RUS may be required to restructure or
reduce its portfolio of investments,
loans and guarantees as provided in
§1717.653(b). If the borrower’s portfolio
exceeds the 15 percent level, the bor-
rower will be required to restructure or
reduce its portfolio to the 15 percent
level or below. For example, if the bor-
rower’s mortgage or loan contract has
an approval threshold, the borrower
may be required to reduce its portfolio
to that level, which in many cases is 3
percent of total utility plant.

(2) A borrower that loses its exemp-
tion but is in compliance with all pro-
visions of its mortgage, loan contract,
and any other agreements with RUS
will be required, if its investments,
loans and guarantees exceed the 15 per-
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cent level, to restructure or reduce its
portfolio to the 15 percent level, unless
the Administrator, in his or her sole
discretion, determines that such action
would not be in the financial interest
of the government with respect to loan
security and/or repayment. (Such bor-
rower is eligible to ask RUS to exclude
a portion of its investments under the
conditions set forth in §1717.657(d).)

(3) If a borrower required to reduce or
restructure its portfolio does not fully
comply within a reasonable period of
time determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
its loss of exemption, then, upon writ-
ten notice from RUS, the borrower
shall be in default of its RUS loan con-
tract and/or RUS mortgage.

(e) By no later than July 1 of each
year, RUS will provide written notice
to any borrowers whose exemption sta-
tus has changed as a result of more re-
cent data being available for the quali-
fication criteria set forth in paragraph
(a) of this section, or as a result of
other reasons, such as corrections in
the available data. An explanation of
the reasons for any changes in exemp-
tion status will also be provided to the
borrowers affected.

§1717.657 Investments above the 15
percent level by certain borrowers
not exempt under § 1717.656(a).

(a) General. (1) This section applies
only to borrowers that are in compli-
ance with all provisions of their mort-
gage, loan contract, and any other
agreements with RUS and that do not
qualify for an exemption from RUS in-
vestment controls under §1717.656(a.).

(2) Nothing in this section shall in
any way affect the Administrator’s au-
thority to exercise approval rights over
investments, loans, and guarantees
made by a borrower that is not in com-
pliance with all provisions of its mort-
gage, loan contract and any other
agreements with RUS.

(b) Distribution borrowers. Distribu-
tion borrowers not exempt from RUS
investment controls under §1717.656(a)
may not make investments, loans and
guarantees in an aggregate amount in
excess of 15 percent of total utility
plant. Above the 15 percent level, such
borrowers will be restricted to excluded
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investments, loans and guarantees as
defined in §1717.655. (However, they are
eligible to ask RUS to exclude a por-
tion of their investments under the
conditions set forth in paragraph (d) of
this section.)

(c) Power supply borrowers. (1) Power
supply borrowers not exempt from RUS
investment controls under §1717.656(a)
may request approval to exceed the 15
percent level if all of the following cri-
teria are met:

(i) Satisfactory evidence has been
provided that the borrower is in com-
pliance with all provisions of its RUS
mortgage, RUS loan contract, and any
other agreements with RUS;

(ii) The borrower is not in financial
workout and has not had its govern-
ment debt restructured;

(iii) The borrower has equity equal to
at least 5 percent of its total assets;
and

(iv) After approval of the investment,
loan or guarantee, the aggregate of the
borrower’s investments, loans and
guarantees will not exceed 20 percent
of the borrower’s total utility plant.

(2) Borrower requests for approval to
exceed the 15 percent level will be con-
sidered on a case by case basis. The re-
quests must be made in writing.

(3) In considering borrower requests,
the Administrator will take the fol-
lowing factors into consideration:

(i) The repayment of all loans se-
cured under the RUS mortgage will
continue to be assured, and loan secu-
rity must continue to be reasonably
adequate, even if the entire investment
or loan is lost or the borrower is re-
quired to perform for the entire
amount of the guarantee. These risks
will be considered along with all other
risks facing the borrower, whether or
not related to the investment, loan or
guarantee;

(ii) In the case of investments, the in-
vestment must be made in an entity
separate from the borrower, such as a
subsidiary, whereby the borrower is
protected from any liabilities incurred
by the separate entity, unless the bor-
rower demonstrates to the satisfaction
of the Administrator that making the
investment directly rather than
through a separate entity will present
no substantial risk to the borrower in
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addition to the possibility of losing all
or part of the original investment;

(iii) The borrower must be economi-
cally and financially sound as indi-
cated by its costs of operation, com-
petitiveness, operating TIER and oper-
ating DSC, physical condition of the
plant, ratio of equity to total assets,
ratio of net utility plant to long-term
debt, and other factors; and

(iv) Other factors affecting the secu-
rity and repayment of government
debt, as determined by the Adminis-
trator on a case by case basis.

(4) If the Administrator approves an
investment, loan or guarantee, such in-
vestment, loan or guarantee will con-
tinue to be included when calculating
the borrower’s ratio of aggregate in-
vestments, loans and guarantees to
total utility plant.

(d) Distribution and power supply bor-
rowers. If the aggregate of the invest-
ments, loans and guarantees of a dis-
tribution or power supply borrower ex-
ceeds 15 percent of the borrower’s total
utility plant as a result of the cumu-
lative profits or margins, net of losses,
earned on said transactions over the
past 10 calendar years (i.e., the sum of
all profits earned during the 10 years
on all transactions—including interest
earned on cash accounts, loans, and
similar transactions—less the sum of
all losses experienced on all trans-
actions during the 10 years) then:

(1) The borrower will not be in de-
fault of the RUS loan contract or RUS
mortgage with respect to required ap-
proval of investments, loans and guar-
antees, provided that the borrower had
not made additional net investments,
loans or guarantees without approval
after reaching the 15 percent level; and

(2) At the request of the borrower,
the Administrator in his or her sole
discretion may decide to exclude up to
the amount of net profits or margins
earned on the borrower’s investments,
loans and guarantees during the past 10
calendar years, if the Administrator
determines that such exclusion will not
increase loan security risks. The bor-
rower must provide documentation sat-
isfactory to the Administrator as to
the current status of its investments,
loans and guarantees and the net prof-
its earned during the past 10 years. Any
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exclusion approved by the Adminis-
trator may or may not reduce the level
of investments, loans and guarantees
to or below the 15 percent level. If such
exclusion does not reduce the level to
or below the 15 percent level, RUS will
notify the borrower in writing that it
must reduce or restructure its invest-
ments, loans and guarantees to a level
of not more than 15 percent of total
utility plant. If the borrower does not
come within the 15 percent level within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of the required
action, then, upon written notice from
RUS, the borrower shall be in default
of its RUS loan contract and mortgage.

§1717.658 Records, reports and audits.

(a) Every borrower shall maintain ac-
curate records concerning all invest-
ments, loans and guarantees made by
it. Such records shall be kept in a man-
ner that will enable RUS to readily de-
termine:

(1) The nature and source of all in-
come, expenses and losses generated
from the borrower’s loans, guarantees
and investments;

(2) The location, identity and lien
priority of any loan collateral result-
ing from activities permitted by this
subpart; and

(3) The effects, if any, which such ac-
tivities may have on the feasibility of
loans made, guaranteed or lien accom-
modated by RUS.

(b) In determining the aggregate
amount of investments, loans and
guarantees made by a borrower, the
borrower shall use the recorded value
of each investment, loan or guarantee
as reflected on its books and records
for the next preceding end-of-month,
except for the end-of-year report which
shall be based on December 31 informa-
tion. Every borrower shall also report
annually to RUS, in the manner and on
the form specified by the Adminis-
trator, the current status of each in-
vestment, outstanding loan and out-
standing guarantee which it has made
pursuant to this subpart.

(c) The records of borrowers shall be
subject to the auditing procedures pre-
scribed in part 1773 of this chapter.
RUS reserves the right to review the fi-
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nancial records of any subsidiaries of
the borrower to determine if the bor-
rower is in compliance with this sub-
part, and to ascertain if the debts,
guarantees (as defined in this subpart),
or other obligations of the subsidiaries
could adversely affect the ability of the
borrower to repay its debts to the Gov-
ernment.

(d) RUS will monitor borrower com-
pliance with this subpart based pri-
marily on the annual financial and sta-
tistical report submitted by the bor-
rower to RUS and the annual auditor’s
report on the borrower’s operations.
However, RUS may inspect the bor-
rower’s records at any time during the
year to determine borrower compli-
ance. If a borrower’s most recent an-
nual financial and statistical report
shows the aggregate of the borrower’s
investments, loans and guarantees to
be below the 15 percent level, that in
no way relieves the borrower of its ob-
ligation to comply with its RUS mort-
gage, RUS loan contract, and this sub-
part with respect to Administrator ap-
proval of any additional investment,
loan or guarantee that would cause the
aggregate to exceed the 15 percent
level.

§1717.659 Effect of this subpart on
RUS loan contract and mortgage.

(a) Nothing in this subpart shall af-
fect any provision, covenant, or re-
quirement in the RUS mortgage, RUS
loan contract, or any other agreement
between a borrower and RUS with re-
spect to any matter other than the
prior approval by RUS of investments,
loans, and guarantees by the borrower,
such matters including, without limi-
tation, extensions, additions, and
modifications of the borrower’s electric
system. Also, nothing in this subpart
shall affect any rights which supple-
mental lenders have under the RUS
mortgage, or under their loan con-
tracts or other agreements with their
borrowers, to limit investments, loans
and guarantees by their borrowers to
levels below 15 percent of total utility
plant.

(b) RUS will require that any electric
loan made or guaranteed by RUS after
October 23, 1995 shall be subject to a
provision in the loan contract or mort-
gage restricting investments, loans and
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guarantees by the borrower substan-
tially as follows: The borrower shall
not make any loan or advance to, or
make any investment in, or purchase
or make any commitment to purchase
any stock, bonds, notes or other securi-
ties of, or guaranty, assume or other-
wise become obligated or liable with
respect to the obligations of, any other
person, firm or corporation, except as
permitted by the RE Act and RUS reg-
ulations.

(c) RUS reserves the right to change
the provisions of the RUS mortgage
and loan contract relating to RUS ap-
proval of investments, loans and guar-
antees made by the borrower, on a
case-by-case basis, in connection with
providing additional financial assist-
ance to a borrower after October 23,
1995.

Subpart O [Reserved]
§§1717.700-1717.749 [Reserved]

Subpart P [Reserved]
§§1717.750-1717.799 [Reserved]

Subpart Q [Reserved]
§§1717.800-1717.849 [Reserved]

Subpart R—Lien Accommodations
and Subordinations for 100
Percent Private Financing

SOURCE: 58 FR 53843, Oct. 19, 1993, unless
otherwise noted.

§1717.850 General.

(a) Scope and applicability. (1) This
subpart R establishes policies and pro-
cedures for the accommodation, subor-
dination or release of the Govern-
ment’s lien on borrower assets, includ-
ing approvals of supporting documents
and related loan security documents,
in connection with 100 percent private
sector financing of facilities and other
purposes. Policies and procedures re-
garding lien accommodations for con-
current supplemental financing re-
quired in connection with an RUS in-
sured loan are set forth in subpart S of
this part.

(2) This subpart and subpart S of this
part apply only to debt to be secured
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under the mortgage, the issuance of
which is subject to the approval of the
Rural Utilities Service (RUS) by the
terms of the borrower’s mortgage with
respect to the issuance of additional
debt or the refinancing or refunding of
debt. If RUS approval is not required
under such terms of the mortgage
itself, a lien accommodation is not re-
quired. If the loan contract or other
agreement between the borrower and
RUS requires RUS approval with re-
spect to the issuance of debt or making
additions to or extensions of the bor-
rower’s system, such required approv-
als do not by themselves result in the
need for a lien accommodation.

(b) Overall policy. (1) Consistent with
prudent lending practices, the mainte-
nance of adequate security for RUS’s
loans, and the objectives of the Rural
Electrification Act (RE Act), it is the
policy of RUS to provide effective and
timely assistance to borrowers in ob-
taining financing from other lenders by
sharing RUS’s lien on a borrower’s as-
sets in order to finance electric facili-
ties, equipment and systems, and cer-
tain other types of community infra-
structure. In certain circumstances,
RUS may facilitate the financing of
such assets by subordinating its lien on
specific assets financed by other lend-
ers.

(2) It is also the policy of RUS to pro-
vide effective and timely assistance to
borrowers in promoting rural develop-
ment by subordinating RUS’s lien for
financially sound rural development
investments under the conditions set
forth in §1717.858.

(¢c) Decision factors. In determining
whether to accommodate, subordinate,
or release its lien on property pledged
by the borrower under the RUS mort-
gage, RUS will consider the effects of
such action on the achievement of the
purposes of the RE Act, the repayment
and security of RUS loans secured by
the mortgage, and other factors set
forth in this subpart. The following
factors will be considered in assessing
the effects on the repayment and secu-
rity of RUS loans:

(1) The value of the added assets com-
pared with the amount of new debt to
be secured;

(2) The value of the assets already
pledged under the mortgage, and any
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effects of the proposed transaction on
the value of those assets;

(3) The ratio of the total outstanding
debt secured under the mortgage to the
value of all assets pledged as security
under the mortgage;

(4) The borrower’s ability to repay
debt owed to the Government, as indi-
cated by the following factors:

(i) Revenues, costs (including inter-
est, lease payments and other debt
service costs), margins, Times Interest
Earned Ratio (TIER), Debt Service
Coverage (DSC), and other case-specific
economic and financial factors;

(ii) The variability and uncertainty
of future revenues, costs, margins,
TIER, DSC, and other case-specific eco-
nomic and financial factors;

(iii) Future capital needs and the
ability of the borrower to meet those
needs at reasonable cost;

(iv) The ability of the borrower’s
management to manage and control its
system effectively and plan for future
needs; and

(6) Other factors that may be rel-
evant in individual cases, as deter-
mined by RUS.

(d) Environmental review requirements.
The environmental review require-
ments of 7 CFR part 1970 apply to ap-
plications for subordinations.

(e) Co-mortgagees. Other mortgagees
under existing mortgages shared with
RUS may have the right to approve re-
quests for lien accommodations, subor-
dinations and releases. In those cases,
borrowers would have to obtain the ap-
proval of such mortgagees in order for
the lien of the mortgage to be accom-
modated, subordinated or released. Any
reference in this subpart to waiving by
RUS of any of its rights under the
mortgage shall apply only to the rights
of RUS and shall not apply to the
rights of any other co-mortgagee.

(f) Safety and performance standards.
(1) To be eligible for a lien accommoda-
tion or subordination from RUS, a bor-
rower must comply with RUS stand-
ards regarding facility and system
planning and design, construction, pro-
curement, and the use of materials ac-
cepted by RUS, as required by the bor-
rower’s mortgage, loan contract, or
other agreement with RUS, and as fur-
ther specified in RUS regulations.
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(2) RUS “Buy American’ require-
ments shall not apply.

(g) Advance of funds. (1) The advance
of funds from 100 percent private loans
lien accommodated or subordinated by
RUS will not be subject to RUS ap-
proval. It is the private lender’s re-
sponsibility to adopt reasonable meas-
ures to ensure that such loan funds are
used for the purposes for which the
loan was made and the lien accommo-
dation or subordination granted. RUS
encourages lenders to adopt the fol-
lowing measures:

(i) Remit loan advances to a separate
subaccount of the Cash-Construction
Fund-Trustee Account;

(ii) Obtain a certification from a reg-
istered professional engineer, for each
year during which funds from the sepa-
rate subaccount are utilized by the bor-
rower, that all materials and equip-
ment purchased and facilities con-
structed during the year from said
funds comply with RUS safety and per-
formance standards, as required by
paragraph (f) of this section, and are
included in an CWP or CWP amend-
ment.

(iii) Obtain an auditor’s certification
from a Certified Public Accountant, for
each year during which funds are ad-
vanced to or remitted from the sepa-
rate subaccount, certifying:

(A) The amount of loan funds ad-
vanced to and remitted from the sepa-
rate subaccount during the period of
review;

(B) That based on the auditor’s re-
view of construction work orders and
other records, all moneys disbursed
from the separate subaccount during
the period of review were used for pur-
poses contemplated in the loan agree-
ment and the lien accommodation; and

(iv) Immediately notify RUS in writ-
ing if the lender is unable to obtain the
certifications cited in paragraphs
(2)(1)(di) and (g)(1)(iii) of this section.

(2) The measures listed in paragraph
(2)(1) of this section will normally be
sufficient to meet the lender’s respon-
sibility provided that additional meas-
ures are not reasonably required based
on the particular circumstances of an
individual case. Should a lender fail to
carry out its responsibility in the man-
ner described in this paragraph (g) or
in another manner acceptable to RUS,
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RUS may disqualify such lender from
participation in advance approval
under §§1717.854 and 1717.857 and condi-
tion the lender’s receipt of a lien ac-
commodation or subordination upon
the lender providing satisfactory evi-
dence that it will fulfill its responsi-
bility under this paragraph (g).

(h) Contracting and procurement proce-
dures. (1) Facilities financed with debt
obtained entirely from non-RUS
sources, without an RUS loan guar-
antee, are not subject to RUS post-loan
requirements regarding contracting,
procurement and bidding procedures;
contract close-out procedures per-
taining to project completion, final
payment of contractor, and related
matters; and standard forms of con-
struction and procurement contracts
listed in 7 CFR 1726.300.

(2) To the extent that provisions in a
borrower’s loan contract or mortgage
in favor of RUS may be inconsistent
with paragraphs (g)(1) and (h)(1) of this
section, paragraphs (g)(1) and (h)(1) of
this section are intended to constitute
an approval or waiver under the terms
of such instruments, and in any regula-
tions implementing such instruments,
with respect to facilities financed with
debt obtained entirely from non-RUS
sources without an RUS guarantee.

(1) Access of handicapped to buildings
and seismic safety. A borrower must
meet the following requirements to be
eligible for a lien accommodation or
subordination for 100 percent private fi-
nancing of the construction of build-
ings:

(1) The borrower must provide RUS
with a certification by the project ar-
chitect that the buildings will be de-
signed and constructed in compliance
with Section 504 of the Rehabilitation
Act of 1973 as amended (29 U.S.C. 794),
as applicable under that Act, and that
the facilities will be readily accessible
to and usable by persons with handi-
caps in accordance with the Uniform
Federal Accessibility Standards
(UFAS), (Appendix A to 41 CFR part
101.19, subpart 101-19.6). The certifi-
cation must be included in the bor-
rower’s application for a lien accom-
modation or subordination. In addition
to these requirements, building con-
struction may also be subject to re-
quirements of The Americans with Dis-
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abilities Act (42 U.S.C. 12101 et seq.);
and

(2) The borrower must comply with
RUS’s seismic safety requirements set
forth in 7 CFR part 1792, subpart C.

(j) Breach of warranty. Any breach of
any warranty or agreement or any ma-
terial inaccuracy in any representa-
tion, warranty, certificate, document,
or opinion submitted pursuant to this
subpart, including, without limitation,
any agreement or representation re-
garding the use of funds from loans lien
accommodated or subordinated pursu-
ant to this subpart, shall constitute a
default by the Dborrower under the
terms of its loan agreement with RUS.

(k) Guaranteed loans. The provisions
of this subpart do not apply to lien ac-
commodations or subordinations
sought for loans guaranteed by RUS.
Such lien accommodations and subor-
dinations are governed by RUS regula-
tions on guaranteed loans.

(1) Release of lien. To avoid repetition,
release of lien is not mentioned in
every instance where it may be an ac-
ceptable alternative to subordination
of RUS’s lien. Generally, lien subordi-
nation is favored over release of lien,
and any decision to release RUS’s lien
is at the sole discretion of RUS.

(m) Waiver authority. Consistent with
the RE Act and other applicable laws,
any requirement, condition, or restric-
tion imposed by this subpart, or sub-
part S of this part, on a borrower, pri-
vate lender, or application for a lien
accommodation or subordination may
be waived or reduced by the Adminis-
trator, if the Administrator determines
that said action is in the Government’s
financial interest with respect to en-
suring repayment and reasonably ade-
quate security for loans made or guar-
anteed by RUS.

(n) Liability. It is the intent of this
subpart that any failure on the part of
RUS to comply with any provisions
hereof, including without limitation,
those provisions setting forth specified
timeframes for action by RUS on appli-
cations for lien accommodations or
lien subordinations, shall not give rise
to liability of any kind on the part of
the Government or any employees of
the Government including, without
limitation, liability for damages, fees,
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expenses or costs incurred by or on be-
half of a borrower, private lender or
any other party.

[568 FR 53843, Oct. 19, 1993, as amended at 60
FR 67408, Dec. 29, 1995; 81 FR 11026, Mar. 2,
2016; 84 FR 32616, July 9, 2019]

§1717.851 Definitions.

Terms used in this subpart have the
meanings set forth in 7 CFR 1710.2. Ref-
erences to specific RUS forms and
other RUS documents, and to specific
sections or lines of such forms and doc-
uments, shall include the cor-
responding forms, documents, sections
and lines in any subsequent revisions
of these forms and documents. In addi-
tion to the terms defined in 7 CFR
1710.2, the following terms have the fol-
lowing meanings for the purposes of
this subpart:

Borrower’s financial and statistical re-
port means RUS Form 7, Parts A
through D, for distribution borrowers,
and RUS Form 12a for power supply
borrowers.

Calendar day means any day of the
year, except a Federal holiday that
falls on a work day.

Capital investment. For the purposes
of §1717.860, capital investment means
an original investment in an asset that
is intended for long-term continued use
or possession and, for accounting pur-
poses, is normally depreciated or de-
pleted as it is used. For example, such
assets may include land, facilities,
equipment, buildings, mineral deposits,
patents, trademarks, and franchises.
Original investments do not include
refinancings or refundings.

Current refunding means any refund-
ing of debt where the proceeds of the
new debt are applied to refund the old
debt within 90 days of the issuance of
the new debt.

Default under the RUS mortgage,
loan contract, restructuring agree-
ment, or any other agreement between
the borrower and RUS means any event
of default or any event which, with the
giving of notice or lapse of time or
both, would become an event of de-
fault.

Equity, less deferred exrpenses, means
Line 33 of Part C of RUS Form 7 less
assets properly recordable in Account
182.2, Unrecovered Plant and Regu-

7 CFR Ch. XVI (1-1-23 Edition)

latory Study Costs, and Account 182.3,
Other Regulatory Assets.

Front-end costs means the reasonable
cost of engineering, architectural, en-
vironmental and other studies and
plans needed to support the construc-
tion of facilities and other investments
eligible for a lien accommodation or
subordination under this subpart.

Lien accommodation means the shar-
ing of the Government’s (RUS’s) lien
on property, usually all property, cov-
ered by the lien of the RUS mortgage.

Lien subordination means allowing an-
other lender to take a first mortgage
lien on certain property covered by the
lien of the RUS mortgage, and the Gov-
ernment (RUS) taking a second lien on
such property.

Natural gas distribution system means
any system of community infrastruc-
ture whose primary function is the dis-
tribution of natural gas and whose
services are available by design to all
or a substantial portion of the mem-
bers of the community.

Net utility plant means Part C, Line 5
of RUS Form 7 (distribution borrowers)
or Section B, Line 5 of RUS Form 12a
(power supply borrowers).

Power cost study means the study de-
fined in 7 CFR 1710.303.

Solid waste disposal system means any
system of community infrastructure
whose primary function is the collec-
tion and/or disposal of solid waste and
whose services are available by design
to all or a substantial portion of the
members of the community.

Telecommunication and other electronic
communication Ssystem means any Ssys-
tem of community infrastructure
whose primary function is the provi-
sion of telecommunication or other
electronic communication services and
whose services are available by design
to all or a substantial portion of the
members of the community.

Total assets, less deferred exrpenses
means Line 26 of Part C of RUS Form
7 less assets properly recordable in Ac-
count 182.2, Unrecovered Plant and
Regulatory Study Costs, and Account
182.3, Other Regulatory Assets.

Total outstanding long-term  debt
means Part C, Line 38 of RUS Form 7.

Transaction costs means the reason-
able cost of legal advice, accounting
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fees, filing fees, recording fees, call pre-
miums and prepayment penalties, fi-
nancing costs (including, for example,
underwriting commissions, letter of
credit fees and bond insurance), and
printing associated with borrower fi-
nancing.

Water and waste disposal system means
any system of community infrastruc-
ture whose primary function is the sup-
plying of water and/or the collection
and treatment of waste water and
whose services are available by design
to all or a substantial portion of the
members of the community.

Weighted average life of the loan means
the average life of the loan based on
the proportion of original loan prin-
cipal paid during each year of the loan.
It shall be determined by calculating
the sum of all loan principal payments,
expressed as a fraction of the original
loan principal amount, times the num-
ber of years and fractions of years
elapsed at the time of each payment
since issuance of the loan. For exam-
ple, given a $5 million loan, with a ma-
turity of 5 years and equal principal
payments of $1 million due on the anni-
versary date of the loan, the weighted
average life would be: (.2)(1 year) +
(.2)(2 years) + (.2)(3 years) + (.2)(4 years)
+ (.2)(b years) = .2 years + .4 years + .6
years + .8 years + 1.0 years = 3.0 years.
If instead the loan had a balloon pay-
ment of $6 million at the end of 5 years,
the weighted average life would be: ($5
million/$6 million)(b years) = 5 years.

[68 FR 53843, Oct. 19, 1993, as amended at 59
FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29,
1995]

§1717.852 Financing purposes.

(a) Purposes eligible. The following fi-
nancing purposes, except as excluded in
paragraph (b) of this section, are eligi-
ble for a lien accommodation from
RUS, or in certain circumstances a
subordination of RUS’s lien on specific
assets, provided that all applicable pro-
visions of this subpart are met:

(1) The acquisition, construction, im-
provement, modification, and replace-
ment (less salvage value) of systems,
equipment, and facilities, including
real property, used to supply electric
and/or steam power to:

(i) RE Act beneficiaries; and/or

§1717.852

(ii) End-user customers of the bor-
rower who are not beneficiaries of the
RE Act. Such systems, equipment, and
facilities include those listed in 7 CFR
1710.251(c) and 1710.252(c), as well as
others that are determined by RUS to
be an integral component of the bor-
rower’s system of supplying electric
and/or steam power to consumers, such
as, for example, coal mines, coal han-
dling facilities, railroads and other
transportation systems that supply
fuel for generation, programs of de-
mand side management and energy
conservation, and on-grid and off-grid
renewable energy systems;

(2) The purchase, rehabilitation and
integration of existing distribution fa-
cilities, equipment and systems, and
associated service territory;

(3) The following types of community
infrastructure substantially located
within the electric service territory of
the borrower: water and waste disposal
systems, solid waste disposal systems,
telecommunication and other elec-
tronic communications systems, and
natural gas distribution systems;

(4) Front-end costs, when and as the
borrower has obtained a binding com-
mitment from the non-RUS lender for
the financing required to complete the
procurement or construction of the fa-
cilities;

(5) Transaction costs included as part
of the cost of financing assets or refi-
nancing existing debt, provided, how-
ever, that the amount of transaction
costs eligible for lien accommodation
or subordination normally shall not ex-
ceed 5 percent of the principal amount
of financing or refinancing provided,
net of all transaction costs;

(6) The refinancing of existing debt
secured under the mortgage;

(7) Interest during construction of
generation and transmission facilities
if approved by RUS, case by case, de-
pending on the financial condition of
the borrower, the terms of the financ-
ing, the nature of the construction, the
treatment of these costs by regulatory
authorities having jurisdiction, and
such other factors deemed appropriate
by RUS; and

(8) Lien subordinations for certain
rural development investments, as pro-
vided in §1717.858.

129

16:23 Aug 14,2023 Jkt 259022 PO 00000 Frm 00139 Fmt8010 Sfmt8010 Q:\07\7V11.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§1717.853

(b) Purposes ineligible. The following
financing purposes are not eligible for
a lien accommodation or subordination
from RUS:

(1) Working capital, including oper-
ating funds, unless in the judgment of
RUS the working capital is required to
ensure the repayment of RUS loans
and/or other loans secured under the
mortgage;

(2) Facilities, equipment, appliances,
or wiring located inside the premises of
the consumer, except:

(i) Certain load-management equip-
ment (see 7 CFR 1710.251(c));

(ii) Renewable energy systems and
RUS-approved programs of Demand
side management, energy efficiency
and energy conservation; and

(iii) As determined by RUS on a case
by case basis, facilities included as
part of certain cogeneration projects to
furnish electric and/or steam power to
end-user customers of the borrower;

(3) Investments in a lender required
of the borrower as a condition for ob-
taining financing; and

(4) Debt incurred by a distribution or
power supply borrower to finance fa-
cilities, equipment or other assets that
are not part of the borrower’s electric
system or one of the four community
infrastructure systems cited in para-
graph (a)(3) of this section, except for
certain rural development investments
eligible for a lien subordination under
§1717.858.

(c) Lien subordination for electric util-
ity investments. RUS will consider sub-
ordinating its lien on specific electric
utility assets financed by the lender,
when the assets can be split off without
materially reducing the stability, safe-
ty, reliability, operational efficiency,
or liquidation value of the rest of the
system.

[68 FR 53843, Oct. 19, 1993, as amended at 59
FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29,
1995; 78 FR 73370, Dec. 5, 2013]

§1717.853 Loan terms and conditions.

(a) Terms and conditions. A loan, bond
or other financing instrument, for
which a lien accommodation or subor-
dination is requested from RUS, must
comply with the following terms and
conditions:

(1) The maturity of the loan or bond
used to finance facilities or other cap-

7 CFR Ch. XVI (1-1-23 Edition)

ital assets must not exceed the weight-
ed average of the expected remaining
useful lives of the assets being fi-
nanced;

(2) The loan or bond must have a ma-
turity of not less than 5 years, except
for loans or bonds used to refinance
debt that has a remaining maturity of
less than 5 years;

(3) The principal of the loan or bond
must be amortized at a rate that will
yield a weighted average life not great-
er than the weighted average life that
would result from level payments of
principal and interest; and

(4) The loan, or any portion of the
loan, may bear either a variable (set
annually or more frequently) or a fixed
interest rate.

(b) RUS approval. Loan terms and
conditions and the loan agreement be-
tween the borrower and the lender are
subject to RUS approval. However,
RUS will usually waive its right of ap-
proval for distribution borrowers that
meet the conditions for advance ap-
proval of a lien accommodation or sub-
ordination set forth in §1717.854. RUS
may also waive its right of approval in
other cases. RUS’s decision to waive its
right of approval will depend on the
adequacy of security for RUS’s loans,
the current and projected financial
strength of the borrower and its ability
to meet its financial obligations, RUS’s
familiarity with the lender and its
lending practices, whether the trans-
action is ordinary or unusual, and the
uncertainty and credit risks involved
in the transaction.

§1717.854 Advance approval—100 per-
cent private financing of distribu-
tion, subtransmission and head-
quarters facilities, and certain
other community infrastructure.

(a) Policy. Requests for a lien accom-
modation or subordination from dis-
tribution borrowers for 100 percent pri-
vate financing of distribution, sub-
transmission and headquarters facili-
ties, and for community infrastructure
listed in §1717.852(a)(3), qualify for ad-
vance approval by RUS if they meet
the conditions of this section and all
other applicable provisions of this sub-
part. Advance approval means RUS
will approve these requests once RUS
is satisfied that the conditions of this
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section and all other applicable provi-
sions of this subpart have been met.

(b) Eligible purposes. Lien accom-
modations or subordinations for the fi-
nancing of distribution, subtrans-
mission, and headquarters facilities
and community infrastructure listed in
§1717.852(a)(3) are eligible for advance
approval, except those that involve the
purchase of existing facilities and asso-
ciated service territory.

(c) Qualification criteria. To qualify
for advance approval, the following re-
quirements, as well as all other appli-
cable requirements of this subpart,
must be met:

(1) The borrower has achieved a TIER
of at least 1.25 and a DSC of at least
1.25 for each of 2 calendar years imme-
diately preceding, or any 2 consecutive
12 month periods ending within 180
days immediately preceding, the
issuance of the debt;

(2) The ratio of the borrower’s equity,
less deferred expenses, to total assets,
less deferred expenses, is not less than
20 percent, after adding the principal
amount of the proposed loan to the
total assets of the borrower;

(3) The borrower’s net utility plant
as a ratio to its total outstanding long-
term debt is not less than 1.0, after
adding the principal amount of the pro-
posed loan to the existing outstanding
long-term debt of the borrower;

(4) There are no actions or pro-
ceedings against the borrower, pending
or overtly threatened in writing before
any court, governmental agency, or ar-
bitrator that would materially ad-
versely affect the borrower’s oper-
ations and/or financial condition;

(6) The borrower is current on all
debt payments and all other financial
obligations, and is not in default under
the RUS mortgage, the RUS loan con-
tract, the borrower’s wholesale power
contract, any debt restructuring agree-
ment, or any other agreement with
RUS;

(6) The borrower has:

(1) Submitted the annual auditor’s re-
port, report on compliance, report on
internal controls, and management let-
ter in accordance with 7 CFR part 1773;

(ii) Received an unqualified opinion
in the most recent auditor’s report;

(iii) Resolved all material findings
and recommendations made in the

§1717.855

most recent Loan Fund and Account-
ing Review;

(iv) Resolved all material findings
and recommendations made in the
most recent financial statement audit,
including those material findings and
recommendations made in the report
on internal control, report on compli-
ance, and management letter;

(v) Resolved all outstanding material
accounting issues with RUS; and

(vi) Resolved any significant irreg-
ularities to RUS’s satisfaction; and

(7) If the borrower has a power supply
contract with a power supply borrower,
the power supply borrower is current
on all debt payments and all other fi-
nancial obligations, and is not in de-
fault under the RUS mortgage, the
loan contract, any debt restructuring
agreement, or any other agreement
with RUS.

(d) Right of mnormal review reserved.
RUS reserves the right to review any
request for lien accommodation or sub-
ordination wunder its normal review
process rather than under advance ap-
proval procedures if RUS, in its sole
discretion, determines there is reason-
able doubt as to whether the require-
ments of paragraphs (b) and (c¢c) of this
section have been or will be met, or
whether the borrower will be able to
meet all of its present and future finan-
cial obligations.

[568 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995; 65 FR 51748, Aug. 25,
2000; 86 FR 36197, July 9, 2021]

§1717.855 Application contents: Ad-
vance approval—100 percent pri-
vate financing of distribution, sub-
transmission and headquarters fa-
cilities, and certain other commu-
nity infrastructure.

Applications for a lien accommoda-
tion or subordination that meet the re-
quirements of §1717.854 must include
the following information and docu-
ments:

(a) A certification by an authorized
official of the borrower that the bor-
rower and, as applicable, the loan are
in compliance with all conditions set
forth in §1717.854(c) and all applicable
provisions of §§1717.852 and 1717.853;

(b) A statement requesting the lien
accommodation or subordination and
including the amount and maturity of
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the proposed loan, a general descrip-
tion of the facilities or other purposes
to be financed, the name and address of
the lender, and an attached term sheet
summarizing the terms and conditions
of the proposed loan;

(c) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(d) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(e) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted;

(f) Environmental documentation, in
accordance with 7 CFR part 1970;

(g) RUS Form 740c, Cost Estimates
and Loan Budget for Electric Bor-
rowers, and RUS Form 740g, Applica-
tion for Headquarters Buildings;

(h) A CWP or CWP amendment cov-
ering the proposed project, in accord-
ance with 7 CFR part 1710, subpart F,
and subject to RUS approval.

(i) The certification by the project
architect for any buildings to be con-
structed, as required by §1717.850(i);

(j) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(k) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 2
CFR part 180, as adopted by USDA
through 2 CFR part 417;

(1) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options;

(m) The written acknowledgement
from a registered engineer or architect
regarding compliance with seismic pro-

7 CFR Ch. XVI (1-1-23 Edition)

visions of applicable model codes for
any buildings to be constructed, as re-
quired by 7 CFR 1792.104; and

(n) Other information that RUS may
require to determine whether all of the
applicable provisions of this subpart
have been met.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995; 79 FR 76003, Dec. 19,
2014; 81 FR 11026, Mar. 2, 2016; 84 FR 32616,
July 9, 2019]

EFFECTIVE DATE NOTE: At 87 FR 73442, Nov.
30, 2022, §1717.8556 was amended by revising
paragraph (g), effective Feb. 28, 2023. For the
convenience of the user, the revised text is
set forth as follows:

§1717.855 Application contents: Advance ap-
proval—100 percent private financing of
distribution, subtransmission and head-
quarters facilities, and certain other com-
munity infrastructure.

* * * * *

(g) RUS Form 740c, Cost Estimates and
Loan Budget for Electric Borrowers;

* * * * *

§1717.856 Application contents: Nor-
mal review—100 percent private fi-
nancing.

Applications for a lien accommoda-
tion or subordination for 100 percent
private financing for eligible purposes
that do not meet the requirements of
§1717.854 must include the following in-
formation and documents:

(a) A certification by an authorized
official of the borrower that:

(1) The borrower and, as applicable,
the loan are in compliance with all ap-
plicable provisions of §§1717.852 and
1717.853; and

(2) There are no actions or pro-
ceedings against the borrower, pending
or overtly threatened in writing before
any court, governmental agency, or ar-
bitrator that would materially ad-
versely affect the borrower’s oper-
ations and/or financial condition. If
this certification cannot be made, the
application must include:

(i) An opinion of borrower’s counsel
regarding any actions or proceedings
against the borrower, pending or overt-
ly threatened in writing before any
court, governmental agency, or arbi-
trator that would materially adversely
affect the borrower’s operations and/or
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financial condition. The opinion shall
address the merits of the claims as-
serted in the actions or proceedings,
and include, if appropriate, an estimate
of the amount or range of any poten-
tial loss; and

(ii) A certification by an authorized
official of the borrower as to the
amount of any insurance coverage ap-
plicable to any loss that may result
from the actions and proceedings ad-
dressed in the opinion of borrower’s
counsel;

(b) The information and documents
set forth in §1717.855 (b) through (n);

(c) A long-range financial forecast
providing financial projections for at
least 10 years, which demonstrates that
the borrower’s system is economically
viable and that the proposed loan is fi-
nancially feasible. The financial fore-
cast must comply with the require-
ments of 7 CFR part 1710 subpart G.
RUS may, in its sole discretion, waive
the requirement of this paragraph that
a long range financial forecast be pro-
vided, if:

(1) The borrower is current on all of
its financial obligations and is in com-
pliance with all requirements of its
mortgage and loan agreement with
RUS;

(2) In RUS’s judgment, granting a
lien accommodation or subordination
for the proposed loan will not adversely
affect the repayment and security of
outstanding debt of the borrower owed
to or guaranteed by RUS;

(3) The borrower has achieved the
TIER and DSC and any other coverage
ratios required by its mortgage or loan
contract in each of the two most recent
calendar years; and

(4) The amount of the proposed loan
does not exceed the lesser of $10 million
or 10 percent of the borrower’s current
net utility plant;

(d) [Reserved]

(e) As applicable to the type of facili-
ties being financed, a CWP, related en-
gineering and cost studies, a power
cost study. These documents must
meet the requirements of 7 CFR part
1710, subpart F and, as applicable, sub-
part G;

(f) Unless the requirement has been
waived in writing by RUS, a current
load forecast, which must meet the re-
quirements of 7 CFR part 1710, subpart

§1717.857

E, to the same extent as if the loan
were being made by RUS; and

(g) A discussion of the borrower’s
compliance with RUS requirements on
accounting, financial reporting, record
keeping, and irregularities (see
§1717.854(c)(5)). RUS will review the
case and determine the effect of any
noncompliance on the feasibility and
security of RUS’s loans, and whether
the requested lien accommodation or
subordination can be approved.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 3735, Jan. 19, 1995; 60 FR 67410, Dec. 29,
1995; 84 FR 32616, July 9, 2019; 84 FR 37059,
July 31, 2019]

§1717.857 Refinancing of existing se-
cured debt—distribution and power
supply borrowers.

(a) Advance approval. All applications
for a lien accommodation or subordina-
tion for the refinancing of existing se-
cured debt that meet the qualification
criteria of this paragraph, except appli-
cations from borrowers in default
under their mortgage or loan contract
with RUS, are eligible for advance ap-
proval. Such lien accommodations and
subordinations are deemed to be in the
Government’s interest, and RUS will
approve them once RUS is satisfied
that the requirements of this para-
graph and paragraph (c) of this section
have been met. The qualification cri-
teria are as follows:

(1) The refinancing is a current re-
funding and does not involve interest
rate swaps, forward delivery contracts,
or similar features;

(2) The principal amount of the refi-
nancing loan does not exceed the sum
of the outstanding principal amount of
the debt being refinanced plus the
amount of transactions costs included
in the refinancing loan that are eligi-
ble for lien accommodation or subordi-
nation under §1717.852(a)(4);

(3) The weighted average life of the
refinancing loan is not greater than
the weighted average remaining life of
the loan being refinanced; and

(4) The present value of the cost of
the refinancing loan, including all
transaction costs and any required in-
vestments in the lender, is less than
the present value of the cost of the
loan being refinanced, as determined
by a method acceptable to RUS. The
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discount rate used in the present value
analysis shall be equal to either:

(i) The current rate on Treasury se-
curities having a maturity equal to the
weighted average life of the refunding
loan, plus one-eighth percent, or

(ii) A rate approved by RUS based on
documentation provided by the bor-
rower as to its marginal long-term bor-
rowing cost.

(b) Other applications. Applications
for a lien accommodation or subordina-
tion for refinancing that do not meet
the requirements of paragraph (a) of
this section will be reviewed by RUS
under normal review procedures for
these applications. In the case of either
advance approval or normal review, a
lien subordination would be authorized
only if the lien of the mortgage was
subordinated with respect to the assets
securing the loan being refinanced.

(c) Application contents—advance ap-
proval of refinancing. Applications for a
lien accommodation or subordination
for refinancing of existing secured debt
that meet the qualification criteria for
advance approval set forth in para-
graph (a) of this section, must include
the following information and docu-
ments:

(1) A certification by an authorized
official of the borrower that the appli-
cation meets the requirements of para-
graph (a) of this section and all appli-
cable provisions of §§1717.852 and
1717.853;

(2) Documentation and analysis dem-
onstrating that the application meets
the qualification criteria set forth in
paragraph (a) of this section;

(3) A statement from the borrower re-
questing the lien accommodation or
subordination and including the
amount and maturity of the proposed
loan, a general description of the debt
to be refinanced, the name and address
of the lender, and an attached term
sheet summarizing the terms and con-
ditions of the proposed loan;

(4) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(5) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it

7 CFR Ch. XVI (1-1-23 Edition)

wishes to prepare these documents
itself;

(6) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted;

(7) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 2
CFR part 417:

(8) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(9) Other information, documents and
opinions that RUS may require to de-
termine whether all of the applicable
provisions of this subpart have been
met.

(d) Application contents—normal review
of refinancing. Applications for a lien
accommodation or subordination for
refinancing of existing secured debt
that do not meet the requirements for
advance approval set forth in para-
graph (a) of this section, must include
the following information and docu-
ments:

(1) The information and documents
set forth in paragraphs (c)(3) through
(9) of this section;

(2) A complete description of the refi-
nancing loan and the outstanding debt
to be refinanced;

(3) An analysis comparing the refi-
nancing loan with the loan being refi-
nanced as to the weighted average life
and the net present value of the costs
of the two loans; and

(4) If the present value of the cost of
the refinancing loan is greater than the
present value of the cost of the debt
being refinanced, financial forecasts
for at least 5 years comparing the bor-
rower’s debt service and other costs,
revenues, margins, cash flows, TIER,
and DSC, with and without the pro-
posed refinancing.

(e) Application process and timeframes.
The application process and time-
frames for RUS review and action for
refinancings are set forth in
§1717.859(d).
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(f) Prepayments of concurrent RUS in-
sured loans. If the loan being refinanced
was made concurrently as supple-
mental financing required by RUS in
connection with an RUS insured loan,
the refinancing will not be considered a
prepayment under the RUS mortgage,
and no proportional prepayment of the
concurrent RUS insured loan will be
required, provided that the principal
amount of the refinancing loan is not
less than the amount of loan principal
being refinanced, and the weighted av-
erage life of the refinancing loan is ma-
terially equal to the weighted average
remaining life of the loan being refi-
nanced. The refinancing loan shall be
considered a concurrent loan.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995; 79 FR 76003, Dec. 19,
2014; 84 FR 32616, July 9, 2019]

§1717.858 Lien subordination for rural
development investments.

(a) Policy. RUS encourages borrowers
to consider investing in financially
sound projects that are likely to have a
positive effect on economic develop-
ment and employment in rural areas.
In addition to the guidance set forth in
§1717.651, RUS recommends that such
investments be made through a sub-
sidiary of the borrower in order to
clearly separate the financial risks and
the revenues and costs of the rural de-
velopment enterprise from those of the
borrower’s electric utility business.
This should reduce credit risks to the
borrower’s primary business, and mini-
mize the possibility of undisclosed
cross subsidization of the rural devel-
opment enterprise by electric rate pay-
ers.

(b) Lien subordination. RUS will con-
sider subordinating or releasing its lien
on the stock held by a borrower in a
subsidiary whose primary business di-
rectly contributes to or supports eco-
nomic development and employment in
rural areas, as defined in section 13 of
the RE Act, when requested by a lender
to the subsidiary, other than the bor-
rower. To be eligible for said lien sub-
ordination or release:

(1) The borrower must be current on
all of its financial obligations and be in
compliance with all provisions of its
mortgage and loan agreement with
RUS; and

§1717.858

(2) In the judgment of RUS, the bor-
rower must be able to repay all of its
outstanding debt, and the security for
all outstanding loans made to the bor-
rower by RUS, including loans guaran-
teed by RUS, must be adequate, after
taking into account the proposed sub-
ordination or release of lien.

(c) Application contents. Applications
for a lien subordination or release of
lien for rural development investments
must include the following information
and documents:

(1) A statement from the borrower re-
questing the lien subordination or re-
lease of lien.

(2) A certification by an authorized
official of the borrower that the bor-
rower is current on all of its financial
obligations and is in compliance with
all provisions of its mortgage and loan
agreement with RUS;

(3) A description of the facilities or
other purposes to be financed and the
projected effects on economic develop-
ment and employment in rural areas;

(4) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(5) If requested by RUS, a long-range
financial forecast providing financial
projections for at least 10 years, in
form and substance satisfactory to
RUS, which demonstrates that the bor-
rower’s system is economically viable
and that the borrower will be able to
repay all of its outstanding debt and
meet all other financial obligations;

(6) A discussion of the borrower’s
compliance with RUS requirements on
accounting, financial reporting, record
keeping, and irregularities (see
§1717.854(c)(5)). RUS will review the
case and determine the effect of any
noncompliance on the feasibility and
security of RUS’s loans, and whether
the requested lien subordination or re-
lease of lien can be approved;

(7) If any buildings are to be con-
structed with the proceeds of the loan
to be made to the subsidiary:

(i) A certification by the project ar-
chitect that the buildings will be de-
signed and constructed in compliance
with Section 504 of the Rehabilitation
Act of 1973 as amended (29 U.S.C. 794),
as applicable under that Act, and that
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the facilities will be readily accessible
to and usable by persons with handi-
caps in accordance with the Uniform
Federal Accessibility Standards; and

(ii) A written acknowledgement from
a registered engineer or architect re-
garding compliance with seismic provi-
sions of applicable model codes, as re-
quired by 7 CFR 1792.104;

(8) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(9) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 2
CFR part 180, as adopted by USDA
through 2 CFR part 417;

(10) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(11) Other information that RUS may
require to determine whether all of the
applicable provisions of this subpart
have been met.

[568 FR 53843, Oct. 19, 1993, as amended at 79
FR 76003, Dec. 19, 2014; 84 FR 32616, July 9,
2019]

§1717.859 Application
timeframes.

(a) General. (1) Borrowers are respon-
sible for ensuring that their applica-
tions for a lien accommodation or sub-
ordination are complete and sound as
to substance and form before they are
submitted to RUS. RUS will not accept
any application that, on its face, is in-
complete or inadequate as to the sub-
stantive information required by this
subpart. RUS will notify borrowers in
writing when their applications are
complete and in form and substance
satisfactory to RUS. A copy of all noti-
fications of borrowers cited in this sec-
tion will also be sent to the private
lender.

(2) It is recommended that borrowers
consult with RUS staff before submit-
ting their applications to determine

process and

7 CFR Ch. XVI (1-1-23 Edition)

whether they will likely qualify for ad-
vance approval or normal review, and
to obtain answers to any questions
about the information and documents
required for the application.

(3) A borrower shall, after submitting
an application, promptly notify RUS of
any changes that materially affect the
information contained in its applica-
tion.

(4) After submitting an application
and having been notified by RUS of ad-
ditional information and documents
and other changes needed to complete
the application, if the required infor-
mation and documents are not supplied
to RUS within 30 calendar days of the
borrower’s receipt of the notice, RUS
may return the application to the bor-
rower. The borrower may resubmit the
application when the required addi-
tional information and documents are
available.

(5) Timeframes. The timeframes for re-
view of applications set forth in this
section are based on the following con-
ditions:

(i) The types of lien accommodations
or subordinations requested are of the
“‘standard” types that RUS has ap-
proved previously, i.e., the so-called
Type I, IT and III lien accommodations.
Future revisions of the RUS mortgage
may result in other ‘‘standard” types
of lien accommodations and lien subor-
dinations acceptable to RUS. Requests
for lien accommodations or subordina-
tions that are substantially different
than the ‘‘standard’ types previously
approved by RUS may require addi-
tional time for review and action;

(ii) The requested lien accommoda-
tion or subordination does not require
the preparation of an environmental
assessment or an Environmental Im-
pact Statement. Preparation of these
documents often will require addi-
tional time beyond the timeframes
cited in this section; and

(iii) The timeframes set forth in this
section, except for paragraph (b)(4) of
this section, which deals only with ap-
proval of a new mortgage or mortgage
amendment, include RUS review and/or
approval of a loan contract, if required
as part of the application, and required
supporting documents, such as a CWP.
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(b) Advance approval—I100 percent pri-
vate financing of distribution, subtrans-
mission, and headquarters facilities. (1)
Applications that qualify  under
§1717.854 for advance approval of a lien
accommodation or subordination for
100 percent private financing of dis-
tribution, subtransmission, and head-
quarters facilities are submitted to the
general field representative (GFR). The
GFR will work with the borrower to
ensure that all components of the ap-
plication are assembled. Once the ap-
plication is satisfactory to the GFR, it
will be sent promptly to the Wash-
ington office for further review and ac-
tion. If a new mortgage or mortgage
amendment is required, a draft of these
documents must be included in the ap-
plication, unless the borrower has been
notified that RUS wishes to prepare
the documents itself.

(2) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington Office, RUS
will, within 45 calendar days of receiv-
ing the application in the Washington
Office, either:

(i) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of this subpart
applicable to advance approval have
been met, and send written notice to
the borrower. RUS’s approval, in this
case and all other cases, will be condi-
tioned upon execution and delivery by
the borrower of a satisfactory security
instrument, if required, and such addi-
tional information, documents, and
opinions of counsel as RUS may re-
quire;

(ii) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (c) of this
section and in §1717.856; or

(iii) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(3) If additional or amended informa-
tion is needed after the application is
received in the Washington Office, RUS

§1717.859

will so notify the borrower in writing
within 15 calendar days of receiving the
application in the Washington Office. If
RUS subsequently becomes aware of
other deficiencies in the application,
additional written notice will be sent
to the borrower. Within 30 calendar
days of receiving all of the information
required by RUS to complete its re-
view, RUS will act on the application
as described in paragraphs (b)(2)()
through (b)(2)(iii) of this section.

(4) If a new mortgage or mortgage
amendment is required, within 30 days
of receiving such documents satisfac-
tory to RUS, including required execu-
tion counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
an opinion of borrower’s counsel, and
other matters. RUS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with said instructions.

(c) Normal review—I100 percent private
financing of distribution, transmission,
and/or generation facilities—(1) Distribu-
tion borrowers. (i) Applications from
distribution borrowers for a lien ac-
commodation or subordination for 100
percent private financing of distribu-
tion, transmission, and/or generation
facilities (including other eligible elec-
tric utility purposes) that do not meet
the criteria for advance approval, are
also submitted to the GFR. Procedures
at this stage are the same as in para-
graph (b)(1) of this section.

(ii) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington office, RUS
will, within 90 calendar days of receiv-
ing the application in the Washington
office, send written notice to the bor-
rower either approving the request, dis-
approving the request, or explaining
why a decision cannot be made at that
time and giving the estimated date
when a decision is expected.

(iii) If additional or amended infor-
mation is needed after the application
is received in the Washington Office,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application in the Wash-
ington Office. If RUS subsequently be-
comes aware of other deficiencies in
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the application, additional written no-
tice will be sent to the borrower. With-
in 90 calendar days of receiving all of
the information required by RUS to
complete its review, RUS will act on
the application as described in para-
graph (¢)(1)(ii) of this section.

(iv) If a new mortgage or mortgage
amendment is required, the procedures
and timeframes of paragraph (b)(4) of
this section will apply.

(2) Power supply borrowers. (i) Appli-
cations from power supply borrowers
for a lien accommodation or subordina-
tion for 100 percent private financing of
distribution, transmission, and/or gen-
eration facilities, and other eligible
electric utility purposes, are submitted
to the RUS Power Supply Division, or
its successor, in Washington, DC.

(ii) Within 30 calendar days of receiv-
ing the borrower’s application con-
taining the information and documents
required by §1717.856, RUS will send
written notice to the borrower of any
deficiencies in its application as to
completeness and acceptable form and
substance. Additional written notices
may be sent to the borrower if RUS
subsequently becomes aware of other
deficiencies in the borrower’s applica-
tion.

(iii) Within 90 calendar days of re-
ceiving all of the information required
by RUS to complete its review, RUS
will act on the application as described
in paragraph (¢)(1)(ii) of this section.

(iv) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(d) Refinancing of existing debt. All re-
quests for a lien accommodation or
subordination for refinancing are sent
directly to the Washington office.

(1) Advance approval. (i) Within 15 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(c),
RUS will send written notice to the
borrower of any deficiencies in its ap-
plication as to completeness and ac-
ceptable form and substance. Addi-
tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

7 CFR Ch. XVI (1-1-23 Edition)

(ii) Within 15 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will either:

(A) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of §1717.857(a)
and (c) have been met, and send writ-
ten notice to the borrower;

(B) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (d)(2) of
this section and in §1717.857; or

(C) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(2) Normal review. (i) Within 20 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(d),
RUS will send written notice to the
borrower of any deficiencies in its ap-
plication as to completeness and ac-
ceptable form and substance. Addi-
tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

(ii) Within 30 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will notify the
borrower in writing either approving
the request, disapproving the request,
or explaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected. If the proposed refinancing in-
volves complicated transactions such
as interest rate swaps or forward deliv-
ery contracts, additional time may be
required for RUS review and final ac-
tion.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
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pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(e) Rural development investments. (1)
Applications for a lien subordination
for rural development investments are
submitted by distribution borrowers to
the GFR and by power supply bor-
rowers to the RUS Power Supply Divi-
sion, or its successor, in Washington,
DC.

(2) The GFR will work with the bor-
rower to ensure that all components of
the application are assembled. Once
the application is satisfactory to the
GFR, it will be sent promptly to the
Washington Office for further review
and action. After the application is re-
ceived in the Washington Office, if ad-
ditional or amended information is
needed for RUS to complete its review,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application.

(3) Applications from power supply
borrowers containing the information
and documents required by §1717.858(c)
will be reviewed in the Washington of-
fice and the borrower given written no-
tice within 30 calendar days of receiv-
ing the application of any deficiencies
as to completeness and acceptable form
and substance. Additional written no-
tices may be sent to the borrower if
RUS subsequently becomes aware of
other deficiencies in the borrower’s ap-
plication.

(4) Within 60 calendar days of receiv-
ing in the Washington office all of the
required information and documents,
in form and substance satisfactory to
RUS, RUS will give written notice to
the borrower either approving the re-
quest, disapproving the request, or ex-
plaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected.

(5) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

§1717.860

§1717.860 Lien accommodations and
subordinations under section 306E
of the RE Act.

(a) General. Under section 306E of the
RE Act, when requested by a private
lender providing financing for capital
investments by a borrower whose net
worth exceeds 110 percent of the out-
standing principal balance of all loans
made or guaranteed to the borrower by
RUS, the Administrator will, without
delay, offer to share the government’s
lien on the borrower’s system or subor-
dinate the government’s lien on the
property financed by the private lend-
er, provided that the security, includ-
ing the assurance of repayment, for
loans made or guaranteed by RUS will
remain reasonably adequate. To qual-
ify for a lien accommodation or subor-
dination under this section, the invest-
ment must be an original capital in-
vestment, i.e., not a refinancing or re-
funding. (See §1717.851 for the defini-
tion of capital investment.)

(b) Determination of net worth to RUS
debt ratio. (1) In the case of applications
for a lien accommodation, a borrower’s
net worth will be based on the bor-
rower’s most recent financial and sta-
tistical report, the data in which shall
not be more than 60 days old at the
time the application is received by
RUS, and the outstanding debt owed to
or guaranteed by RUS will be based on
latest RUS records available. The fi-
nancial and statistical reports (Form 7
for distribution borrowers and Form
12a for power supply borrowers) are
subject to RUS review and revision,
and they must comply with RUS’s sys-
tem of accounts and accounting prin-
ciples set forth in 7 CFR part 1767.
Since sinking fund depreciation is not
approved under part 1767, net worth for
borrowers using sinking fund deprecia-
tion will be calculated as if the bor-
rower had been using straight line de-
preciation.

(2) Net worth shall be calculated by
taking total margins and equities (Line
33 of Part C of RUS Form 7 for dis-
tribution borrowers, or Line 34 of Sec-
tion B of RUS Form 12a for power sup-
ply borrowers) and subtracting assets
properly recordable in account 182.2,
Unrecovered Plant and Regulatory
Study Costs, and account 182.3, Other
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Regulatory Assets, as defined in 7T CFR
part 1767.

(c) Application requirements and proc-
ess. (1) If a borrower’s net worth to
RUS debt ratio exceeds 110 percent, as
determined by RUS, and the borrower
is in compliance with all requirements
of its mortgage, loan agreement with
RUS, and any other agreement with
RUS that have not been exempted in
writing by RUS, if requested RUS will
expeditiously approve a lien accommo-
dation or subordination for 100 percent
private financing of capital invest-
ments, provided that the security, in-
cluding the assurance of repayment,
for loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such
additional information, documents,
and opinions of counsel as RUS may re-
quire.

(2) The application must include the
following:

(i) A statement from the borrower re-
questing the lien accommodation and
including the amount and maturity of
the proposed loan, a general descrip-
tion of the facilities or other purposes
to be financed, the name and address of
the lender, and an attached term sheet
summarizing the terms and conditions
of the proposed loan;

(ii) A certification by an authorized
official of the borrower that the bor-
rower is in compliance with all require-
ments of its mortgage, loan agreement
with RUS, and any other agreement
with RUS that have not been exempted
in writing by RUS;

(iii) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(iv) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(v) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted. These documents

7 CFR Ch. XVI (1-1-23 Edition)

will not be subject to RUS approval,
but may be reviewed to determine
whether they contain any provisions
that would result in the security, in-
cluding assurance of repayment, for
loans made or guaranteed by RUS no
longer being reasonably adequate;

(vi) The following certifications and
reports required by law:

(A) The certification by the project
architect for any buildings to be con-
structed, as required by 7 CFR
1717.850(1);

(B) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(C) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 2
CFR part 180, adopted by USDA
through 2 CFR part 417;

(D) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(E) The written acknowledgement
from a registered engineer or architect
regarding compliance with seismic pro-
visions of applicable model codes for
any buildings to be constructed, as re-
quired by 7 CFR 1792.104. All other ele-
ments of an application listed in
§1717.8565, §1717.856, and §1717.858(c) not
listed in this paragraph (c) are exempt-
ed.

(3) Applications from distribution
borrowers are submitted to the general
field representative (GFR), while appli-
cations from power supply borrowers
are submitted to the RUS Power Sup-
ply Division, or its successor, in Wash-
ington, DC. When an application is sat-
isfactory to the GFR, it will be sent
promptly to the Washington office. If
Washington office staff determine that
an application is incomplete, the bor-
rower will be promptly notified in writ-
ing about the deficiencies. When the
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application is complete, and if the se-
curity, including assurance of repay-
ment, of loans made or guaranteed by
RUS will remain reasonably adequate
after granting the lien accommodation
or subordination, the borrower and the
lender will be promptly notified in
writing that the lien accommodation
or subornation has been approved, sub-
ject to the conditions cited in para-
graph (c¢)(1) of this section.

(d) Rural development and other non-
electric wutility investments. Although
RUS recommends the use of separate
subsidiaries as set forth in §1717.858, if
requested by a borrower that meets the
110 percent equity test and all other
applicable requirements of this section,
RUS will provide a lien subordination
on the specific assets financed in the
case of loans made directly to the bor-
rower for rural development and other
non-electric utility purposes, provided
that the outstanding balance of all
such loans lien subordinated under this
paragraph (d), after taking into consid-
eration the effect of the new loan, does
not exceed 15 percent of the borrower’s
net worth and the security, including
assurance of repayment, of loans made
or guaranteed by RUS will remain rea-
sonably adequate after granting the
lien subordination. Investments lien
subordinated under this paragraph
shall be included among those invest-
ments subject to the 15 percent of total
utility plant limitation set forth in 7
CFR 1717.654(b)(1), and granting of the
lien subordination will not constitute
approval of the investment under 7
CFR part 1717, subpart N.

(e) Requirements and controls not ex-
empted. All requirements and limita-
tions imposed with respect to lien ac-
commodations and subordinations by
this subpart R that are not specifically
exempted by this section are not ex-
empted and shall continue to apply ac-
cording to their terms.

[69 FR 3986, Jan. 28, 1994, as amended at 60
FR 3735, Jan. 19, 1995; 60 FR 67410, Dec. 29,
1995; 79 FR 176003, Dec. 19, 2014; 84 FR 32616,
July 9, 2019]

§1717.901

§§1717.861-1717.899 [Reserved]

Subpart S—Lien Accommodations
for Supplemental Financing
Required by 7 CFR 1710.110

SOURCE: 58 FR 53851, Oct. 19, 1993, unless
otherwise noted.

§1717.900 Qualification requirements.

Applications for a lien accommoda-
tion for supplemental financing re-
quired by 7 CFR 1710.110 must meet the
same requirements as an RUS insured
loan. The justification and documenta-
tion materials submitted as part of the
borrower’s application for an insured
loan also serve as the justification and
documentation of the request for a lien
accommodation for the required sup-
plemental loan. Unless early approval
under §1717.901 is requested by a bor-
rower, these applications will be proc-
essed during the same time as RUS’s
review of the borrower’s application for
the concurrent insured loan.

§1717.901 Early approval.

(a) Conditions. If requested by a bor-
rower in writing, RUS will review the
application for a lien accommodation
for required supplemental financing
early in the process, before funding is
available for the concurrent RUS in-
sured loan, and approve the lien accom-
modation if the following conditions
are met:

(1) The required supplemental loan
meets the requirements for an insured
loan, as set forth in 7 CFR part 1710,
subparts A through G, and other RUS
regulations pertaining to required sup-
plemental loans;

(2) The borrower has demonstrated
the ability to obtain the funds that
would be needed to complete other por-
tions of the project, if the portion to be
constructed with private loan funds
could not be used productively without
completion of such other portions, in
the event concurrent RUS insured loan
funds are not forthcoming. Such evi-
dence may include financial records
demonstrating the availability of gen-
eral funds, and/or a written commit-
ment from the private lender to pro-
vide a loan for the remaining amount
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of financing required, with such com-
mitment being conditioned upon the
availability of a lien accommodation
from RUS; and

(3) An authorized official of the bor-
rower has requested early approval of
the lien accommodation and explained
the reasons therefor, and has certified
that the funds are needed and will be
drawn down before funds from the con-
current insured loan are expected to be
available, assuming that the insured
loan is approved.

(b) Timeframe for RUS action. (1) RUS
will either approve or disapprove the
lien accommodation within 90 days of
receiving the borrower’s request for
early approval and the complete appli-
cation for the concurrent RUS loan and
required supplemental financing, in
form and substance satisfactory to
RUS, or notify the borrower in writing
of the estimated date when a decision
is expected. If an environmental assess-
ment or an Environmental Impact
Statement is required, additional time
beyond the 90 days may be required to
prepare these documents. RUS’s ap-
proval of the lien accommodation will
be conditioned upon execution and de-
livery by the borrower of a satisfactory
security instrument, if required, and
such additional information, docu-
ments, and opinions of counsel as RUS
may require.

(2) If a mortgage or mortgage amend-
ment is required, RUS will consult
with the other mortgagees as to who
will prepare the documents. Within 30
days of obtaining the documents satis-
factory to RUS, including required exe-
cution counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
an opinion of borrower’s counsel, and
other matters. RUS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with said instructions.

(c) Approval of concurrent insured
loan. Early approval of a lien accom-
modation for a required supplemental
loan does not ensure that the concur-
rent RUS insured loan will be ap-
proved. The request for the concurrent
insured loan will be reviewed when
funds are available to make the loan.
The borrower may be requested to up-

7 CFR Ch. XVI (1-1-23 Edition)

date certain supporting information in
the loan application if substantial time
has elapsed since the lien accommoda-
tion or subordination was approved.

§1717.902 Other RUS requirements.

Supplemental loans required by 7
CFR 1710.110 are subject to the same
post-loan requirements as insured RUS
loans regarding accepted materials,
construction standards, contracting
and procurement procedures, standard
forms of contracts, RUS approval of
the advance of loan funds, and other
matters.

§1717.903 Liability.

It is the intent of this subpart that
any failure on the part of RUS to com-
ply with any provisions of this subpart,
including without Ilimitation, those
provisions setting forth specified time-
frames for action by RUS on applica-
tions for lien accommodations or lien
subordinations, shall not give rise to li-
ability of any kind on the part of the
Government or any employees of the
Government including, without limita-
tion, liability for damages, fees, ex-
penses or costs incurred by or on behalf
of a borrower, private lender or any
other party.

§1717.904 Exemptions pursuant to sec-
tion 306E of the RE Act.

(a) General policy. If a borrower’s net
worth to RUS debt ratio exceeds 110
percent, as determined by RUS, and
the borrower is in compliance with all
requirements of its mortgage, loan
agreement with RUS, and any other
agreement with RUS that have not
been exempted in writing by RUS, RUS
will expeditiously approve a lien ac-
commodation for a concurrent supple-
mental loan if requested in writing by
the borrower, provided that the secu-
rity, including assurance of repayment,
of loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such

additional information, documents,
and opinions of counsel as RUS may re-
quire.

(b) Determination of met worth to RUS
debt ratio. A borrower’s ratio of net
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worth to RUS debt will be determined
as set forth in §1717.860(b).

(c) Procedures. If a borrower meets
the requirements of this section, upon
receipt of a complete application RUS
will promptly notify the borrower and
lender in writing that the lien accom-
modation has been approved subject to
the conditions set forth in paragraph
(a) of this section.

[69 FR 3987, Jan. 28, 1994, as amended at 67
FR 70153, Nov. 21, 2002]

§8§1717.905-1717.949 [Reserved]

Subpart T [Reserved]
§§1717.950-1717.999 [Reserved]

Subpart U [Reserved]
§§1717.1000-1717.1049 [Reserved]

Subpart V [Reserved]
§§1717.1050-1717.1099 [Reserved]

Subpart W [Reserved]
§§1717.1100-1717.1149 [Reserved]

Subpart X [Reserved]
§§1717.1150-1717.1199 [Reserved]

Subpart Y—Settlement of Debt

SOURCE: 62 FR 50491, Sept. 26, 1997, unless
otherwise noted.

§1717.1200 Purpose and scope.

(a) Section 331(b) of the Consolidated
Farm and Rural Development Act (Con
Act), as amended on April 4, 1996 by
Public Law 104-127, 110 Stat. 888 (7
U.S.C. 1981), grants authority to the
Secretary of Agriculture to com-
promise, adjust, reduce, or charge-off
debts or claims arising from loans
made or guaranteed under the Rural
Electrification Act of 1936, as amended
(RE Act). Section 331(b) of the Con Act
also authorizes the Secretary of Agri-
culture to adjust, modify, subordinate,
or release the terms of security instru-
ments, leases, contracts, and agree-
ments entered into or administered by
the Rural Utilities Service (RUS). The
Secretary, in 7T CFR 2.47, has delegated

§1717.1201

authority under section 331(b) of the
Con Act to the Administrator of the
RUS, with respect to loans made or
guaranteed by RUS.

(b) This subpart sets forth the policy
and standards of the Administrator of
RUS with respect to the settlement of
debts and claims arising from loans
made or guaranteed to rural electric
borrowers under the RE Act. Nothing
in this subpart limits the Administra-
tor’s authority under section 12 of the
RE Act.

§1717.1201 Definitions.

Terms used in this subpart that are
not defined in this section have the
meanings set forth in 7 CFR part 1710.
In addition, for the purposes of this
subpart:

Application for debt settlement means a
written application containing all of
the information required by
§1717.1204(b)(2), in form and substance
satisfactory to RUS.

Attorney General means the Attorney
General of the United States of Amer-
ica.

Claim means any claim of the govern-
ment arising from loans made or guar-
anteed under the RE Act to a rural
electric borrower.

Con Act means the Consolidated
Farm and Rural Development Act (7
U.S.C. 1921 et seq.).

Debt means outstanding debt of a
rural electric borrower (including, but
not necessarily limited to, principal,
accrued interest, penalties, and the
government’s costs of debt collection)
arising from loans made or guaranteed
under the RE Act.

Enforced collection procedures means
any procedures available to the Admin-
istrator for the collection of debt that
are authorized by law, in equity, or
under the borrower’s loan documents
or other agreements with RUS.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901-950b).

Restructure means to settle a debt or
claim.
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Settle means to reamortize, adjust,
compromise, reduce, or charge-off a
debt or claim.

§1717.1202 General policy.

(a) It is the policy of the Adminis-
trator that, wherever possible, all debt
owed to the government, including but
not limited to principal and interest,
shall be collected in full in accordance
with the terms of the borrower’s loan
documents.

(b) Nothing in this subpart by itself
modifies, reduces, waives, or elimi-
nates any obligation of a borrower
under its loan documents. Any such
modifications regarding the debt owed
by a borrower may be granted under
the authority of the Administrator
only by means of the explicit written
approval of the Administrator in each
case.

(c) The Administrator’s authority to
settle debts and claims will apply to
cases where a borrower is unable to pay
its debts and claims in accordance with
their terms, as further defined in
§1717.1204(b)(1), and where settlement
will maximize, on a present value
basis, the recovery of debts and claims
owed to the government.

(d) In structuring settlements and de-
termining the capability of the bor-
rower to repay debt and the amount of
debt recovery that is possible, the Ad-
ministrator will consider, among other
factors, the RE Act, the National En-
ergy Policy Act of 1992 (Pub. L. 102-486,
106 Stat. 2776), the policies and regula-
tions of the Federal Energy Regulatory
Commission, state legislative and regu-
latory actions, and other market and
nonmarket forces as to their effects on
competition in the electric utility in-
dustry and on rural electric systems in
particular. Other factors the Adminis-
trator will consider are set forth in
more detail in §1717.1204.

§1717.1203 Relationship between RUS
and Department of Justice.

(a) The Attorney General will be no-
tified by the Administrator whenever
the Administrator intends to use his or
her authority under section 331(b)of the
Con Act to settle a debt or claim.

(b) If an outstanding claim has been
referred in writing to the Attorney
General, the Administrator will not

7 CFR Ch. XVI (1-1-23 Edition)

use his or her own authority to settle
the claim without the approval of the
Attorney General.

(c) If an application for additional
debt relief is received from a borrower
whose debt has been settled in the past
under the authority of the Attorney
General, the Administrator will
promptly notify the Attorney General
before proceeding to consider the appli-
cation.

§1717.1204 Policies and conditions ap-
plicable to settlements.

(a) General. Settlement of debts and
claims shall be subject to the policies,
requirements, and conditions set forth
in this section and in §1717.1202.

(b) Need for debt settlement. (1) The
Administrator will not settle any debt
or claim unless the Administrator has
determined that the borrower is unable
to meet its financial obligations under
its loan documents according to the
terms of those documents, or that the
borrower will not be able to meet said
obligations sometime within the period
of 24 months following the month the
borrower submits its application for
debt settlement to RUS, and, in either
case, such default is likely to continue
indefinitely. The determination of a
borrower’s ability to meet its financial
obligations will be based on analyses
and documentation by RUS of the bor-
rower’s historical, current, and pro-
jected costs, revenues, cash flows, as-
sets, opportunities to reduce costs and/
or increase revenues, and other factors
that may be relevant on a case by case
basis.

(2) In its application to RUS for debt
settlement, the borrower must provide,
in form and substance satisfactory to
RUS, an in-depth analysis supporting
the borrower’s contention that it is un-
able or will not be able to meet its fi-
nancial obligations as described in
paragraph (b)(1) of this section. The
analysis must include:

(i) An explanation and analysis of the
causes of the borrower’s inability to
meet its financial obligations;

(ii) A thorough review and analysis of
the opportunities available or poten-
tially available to the borrower to re-
duce administrative overhead and
other costs, improve efficiency and ef-
fectiveness, and expand markets and
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revenues, including but not limited to
opportunities for sharing services,
merging, and/or consolidating, raising
rates when appropriate, and renegoti-
ating supplier and service contracts. In
the case of a power supply borrower,
the study shall include such opportuni-
ties among the members of the bor-
rower, unless the Administrator waives
this requirement;

(iii) Documentation of the actions
taken, in progress, or planned by the
borrower (and its member systems, if
applicable) to take advantage of the
opportunities cited in paragraph
(b)(2)(ii) of this section; and

(iv) Other analyses and documenta-
tion prescribed by RUS on a case by
case basis.

(3) RUS may require that an inde-
pendent consultant provide an analysis
of the efficiency and effectiveness of
the borrower’s organization and oper-
ations, and those of its member sys-
tems in the case of a power supply bor-
rower. The following conditions will
apply:

(i) RUS will select the independent
consultant taking into account, among
other matters, the consultant’s experi-
ence and expertise in matters relating
to electric utility operations, finance,
and restructuring;

(ii) The contract with the consultant
shall be to provide services to RUS on
such terms and conditions as RUS
deems appropriate. The consultant’s
scope of work may include, but shall
not be limited to, an analysis of the
following:

(A) How to maximize the value of the
government’s  collateral, such as
through mergers, consolidations, or
sales of all or part of the collateral;

(B) The viability of the borrower’s
system, taking into account such mat-
ters as system size, service territory
and markets, asset base, physical con-
dition of the plant, operating effi-
ciency, competitive pressures, industry
trends, and opportunities to expand
markets and improve efficiency and ef-
fectiveness;

(C) The feasibility and the potential
benefits and risks to the borrower and
the government of corporate restruc-
turing, including aggregation and
disaggregation;

§1717.1204

(D) In the case of a power supply bor-
rower, the retail rate mark-up by mem-
ber systems and the potential benefits
to be achieved by member restruc-
turing through mergers, consolida-
tions, shared services, and other alli-
ances;

(E) The quality of the borrower’s
management, management advisors,
consultants, and staff;

(F) Opportunities for reducing over-
head and other costs, for expanding
markets and revenues, and for improv-
ing the borrower’s existing and pro-
spective contractual arrangements for
the purchase and sale of power, pro-
curement of supplies and services, and
the operation of plant and facilities;

(G) Opportunities to achieve effi-
ciency gains and increased revenues
based on comparisons with benchmark
electric utilities; and

(H) The accuracy and completeness of
the borrower’s analysis provided under
paragraph (b)(2) of this section;

(iii) RUS and, as appropriate, other
creditors, will determine the extent to
which the borrower and third parties
(including the members of a power sup-
ply borrower) will be required to par-
ticipate in funding the costs of the
independent consultant;

(iv) The borrower will be required to
make available to the consultant all
corporate documents, files, and
records, and to provide the consultant
with access to key employees. The bor-
rower will also normally be required to
provide the consultant with office
space convenient to the borrower’s op-
erations and records; and

(v) All analyses, studies, opinions,
memoranda, and other documents and
information produced by the inde-
pendent consultant shall be provided to
RUS on a confidential basis for consid-
eration in evaluating the borrower’s
application for debt settlement. Such
documents and information may be
made available to the borrower and
other appropriate parties if authorized
in writing by RUS.

(4) The borrower may be required to
employ a temporary or permanent
manager acceptable to the Adminis-
trator, to manage the borrower’s oper-
ations to ensure that all actions are
taken to avoid or minimize the need
for debt settlement. The employment
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could be on a temporary basis to man-
age the system during the time the
debt settlement is being considered,
and possibly for some time after any
debt settlement, or it could be on a
permanent basis.

(5) The borrower must submit, at a
time determined by RUS, a resolution
of its board of directors requesting debt
settlement and stating that the bor-
rower is either currently unable to
meet its financial obligations to the
government or will not be able to meet
said obligations sometime within the
next 24 months, and that, in either
case, the default is likely to continue
indefinitely.

(c) Debt settlement measures. (1) If the
Administrator determines that debt
settlement is appropriate, the debt set-
tlement measures the Administrator
will consider under this subpart with
respect to direct, insured, or guaran-
teed loans include, but are not limited
to, the following:

(i) Reamortization of debt;

(ii) Extension of debt maturity, pro-
vided that the maturity of the bor-
rower’s outstanding debt after settle-
ment shall not extend more than 10
years beyond the latest maturity date
prior to settlement;

(iii) Reduction of the interest rate
charged on the borrower’s debt, pro-
vided that the interest rate on any por-
tion of the restructured debt shall not
be reduced to less than 5 percent, un-
less the Administrator determines that
reducing the rate below 5 percent
would maximize debt recovery by the
government;

(iv) Forgiveness of interest accrued,
penalties, and costs incurred by the
government to collect the debt; and

(v) With the concurrence of the
Under Secretary for Rural Develop-
ment, forgiveness of loan principal.

(2) In the event that RUS has, under
section 306 of the RE Act, guaranteed
loans made by the Federal Financing
Bank or other third parties, the Ad-
ministrator may restructure the bor-
rower’s obligations by: acquiring and
restructuring the guaranteed loan; re-
structuring the loan guarantee obliga-
tion; restructuring the borrower’s re-
imbursement obligations; or by such
means as the Administrator deems ap-
propriate, subject to such consents and

7 CFR Ch. XVI (1-1-23 Edition)

approvals, if any, that may be required
by the third party lender.

(d) Borrower’s obligations to other
creditors. The Administrator will not
grant relief on debt owed to the gov-
ernment unless similar relief, on a pro
rata basis, is granted with respect to
other secured obligations of the bor-
rower, or the other secured creditors
provide other benefits or value to the
debt restructuring. Unsecured creditors
will also be expected to contribute to
the restructuring. If it is not possible
to obtain the expected contributions
from other creditors, the Adminis-
trator may proceed to settle a bor-
rower’s debt if that will maximize re-
covery by the government and will not
result in material benefits accruing to
other creditors at the expense of the
government.

(e) Competitive bids for system assets. If
requested by RUS, the borrower or the
independent consultant provided for in
paragraph (b)(3) of this section shall so-
licit competitive bids from potential
buyers of the borrower’s system or
parts thereof. The bidding process must
be conducted in consultation with RUS
and use standards and procedures ac-
ceptable to RUS. The Administrator
may use the competitive bids received
as a basis for requiring the sale of all
or part of the borrower’s system as a
condition of settlement of the bor-
rower’s debt. The Administrator may
also consider the bids in evaluating al-
ternative settlement measures.

(f) Valuation of system. (1) The Admin-
istrator will consider the value of the
borrower’s system, including, in the
case of a power supply borrower, the
wholesale power contracts between the
borrower and its member systems. The
valuation of the wholesale power con-
tracts shall take into account, among
other matters, the rights of the govern-
ment and/or third parties, to assume
the rights and obligations of the bor-
rower under such contracts, to charge
reasonable rates for service provided
under the contracts, and to otherwise
enforce the contracts in accordance
with their terms. In no case will the
Administrator settle a debt or claim
for less than the value (after consid-
ering the government’s collection
costs) of the borrower’s system and
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other collateral securing the debt or
claim.

(2) RUS may use such methods, anal-
yses, and assessments as the Adminis-
trator deems appropriate to determine
the value of the borrower’s system.

(g) Rates. The Administrator will
consider the rates charged for electric
service by the borrower and, in the
case of a power supply borrower, by its
members, taking into account, among
other factors, the practices of the Fed-
eral Energy Regulatory Commission
(FERC), as adapted to the cooperative
structure of borrowers, and, where ap-
plicable, FERC treatment of any in-
vestments by co-owners in projects
jointly owned by the borrower.

(h) Collection action. The Adminis-
trator will consider whether a settle-
ment is favorable to the government in
comparison with the amount that can
be recovered by enforced collection
procedures.

(i) Regulatory approvals. Before the
Administrator will approve a settle-
ment, the borrower must provide satis-
factory evidence that it has obtained
all approvals required of regulatory
bodies that the Administrator deter-
mines are needed to implement rates
or other provisions of the settlement,
or that are needed in any other way for
the borrower to fulfill its obligations
under the settlement.

(j) Conditions regarding management
and operations. As a condition of debt
settlement, the borrower, and in the
case of a power supply borrower, its
members, will be required to imple-
ment those changes in structure, man-
agement, operations, and performance
deemed necessary by the Adminis-
trator. Those changes may include, but
are not limited to, the following:

(1) The borrower may be required to
undertake a corporate restructuring
and/or sell a portion of its plant, facili-
ties, or other assets

(2) The borrower may be required to
replace senior management and/or hire
outside experts acceptable to the Ad-
ministrator. Such changes may include
a commitment by the borrower’s board
of directors to restructure and/or ob-
tain new membership to improve board
oversight and leadership;

(3) The borrower may be required to
agree to:

§1717.1205

(i) Controls by RUS on the general
funds of the borrower, as well as on any
investments, loans or guarantees by
the Dborrower, notwithstanding any
limitations on RUS’ control rights in
the borrower’s loan documents or RUS
regulations; and

(ii) Requirements deemed necessary
by RUS to perfect and protect its lien
on cash deposits, securities, equipment,
vehicles, and other items of real or
non-real property; and

(4) In the case of a power supply bor-
rower, the borrower may be required to
obtain credit support from its member
systems, as well as pledges and action
plans by the members to change their
operations, management, and organiza-
tional structure (e.g., shared services,
mergers, or consolidations) in order to
reduce operating costs, improve effi-
ciency, and/or expand markets and rev-
enues.

(k) Conveyance of assets. As a condi-
tion of a settlement, a borrower may
be required to convey some or all its
assets to the government.

(1) Additional conditions. The borrower
will be required to warrant and agree
that no bonuses or similar extraor-
dinary compensation has been or will
be provided, for reasons related to the
settlement of government debt, to any
officer or employee of the borrower or
to other persons or entities identified
by RUS. The Administrator may im-
pose such other terms and conditions
of debt settlement as the Adminis-
trator determines to be in the govern-
ment’s interests.

(m) Certification of accuracy. Before
the Administrator will approve a debt
settlement, the manager or other ap-
propriate official of the borrower must
certify that all information provided to
the government by the borrower or by
any agent of the borrower, in connec-
tion with the debt settlement, is true,
correct, and complete in all material
respects.

§1717.1205 Waiver of existing condi-
tions on borrowers.

Pursuant to section 331(b) of the Con
Act, the Administrator, at his or her
sole discretion, may waive or otherwise
reduce conditions and requirements
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imposed on a borrower by its loan doc-
uments if the Administrator deter-
mines that such action will contribute
to enhancement of the government’s
recovery of debt. Such waivers or re-
ductions in conditions and require-
ments under this section shall not in-
clude the exercise of any of the debt
settlement measures set forth in
§1717.1204(c), which are subject to all of
the requirements of said §1717.1204.

§1717.1206 Loans subsequent to settle-
ment.

In considering any future loan re-
quests from a borrower whose debt has
been settled in whole or in part (includ-
ing the surviving entity of merged or
consolidated borrowers, where at least
one of said borrowers had its debts set-
tled), it will be presumed that credit
support for the full amount of the re-
quested loan will be required. Such
support may be in a number of forms,
provided that they are acceptable to
the Administrator on a case by case
basis. They may include, but need not
be limited to, equity infusions and
guarantees of debt repayment, either
from the applicant’s members (in the
case of a power supply borrower), or
from a third party.

§1717.1207 RUS obligations
loan guarantees.

under

Nothing in this subpart affects the
obligations of RUS under loan guar-
antee commitments it has made to the
Federal Financing Bank or other lend-
ers.

§1717.1208 Government’s rights under
loan documents.

Nothing in this subpart limits, modi-
fies, or otherwise affects the rights of
the government under loan documents
executed with borrowers, or under law
or equity.

PART 1718—LOAN SECURITY DOC-
UMENTS FOR ELECTRIC BOR-
ROWERS

Subpart A—General

Sec.
1718.1-1718.49 [Reserved]

7 CFR Ch. XVI (1-1-23 Edition)

Subpart B—Mortgage for Distribution
Borrowers

1718.50 Definitions.

1718.51 Policy.

1718.52 Existing mortgages.

1718.563 Rights of other mortgagees.
1718.54 Availability of model mortgage.

Subpart C—Loan Contracts With
Distribution Borrowers

1718.100 General.

1718.101 Applicability.

1718.102 Definitions.

1718.103 Loan contract provisions.

1718.104 Availability of model loan contract.

AUTHORITY: 7 U.S.C. 901 et seq., 1921 et seq.,
6941 et seq.

SOURCE: 60 FR 36888, July 18, 1995, unless
otherwise noted.

Subpart A—General
§§1718.1-1718.49 [Reserved]

Subpart B—Mortgage for
Distribution Borrowers

§1718.50 Definitions.

Unless otherwise indicated, terms
used in this subpart are defined as set
forth in 7 CFR 1710.2.

§1718.51 Policy.

(a) Adequate loan security must be
provided for loans made or guaranteed
by RUS. The loans are required to be
secured by a first mortgage lien on
most of the borrower’s assets substan-
tially in the form set forth in appendix
A of this subpart. At the discretion of
RUS, this model form of mortgage may
be adapted to satisfy different legal re-
quirements among the states and indi-
vidual differences in lending cir-
cumstances, provided that such adapta-
tions are consistent with the policies
set forth in this subpart.

(b) Some borrowers, such as certain
public power districts, may not be able
to provide security in the form of a
first mortgage lien on their assets. In
these cases RUS will consider accept-
ing other forms of security, such as
resolutions and pledges of revenues.

(c) RUS may require supplemental
and amending mortgages to protect its
security, or in connection with addi-
tional loans.
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