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§16.3

assistance, unless the referenced assist-
ance meets the definition of indirect
Federal financial assistance or Federal fi-
nancial assistance provided indirectly.
Except as otherwise provided by USDA
regulation, the recipients of sub-grants
that receive Federal financial assist-
ance through State-administered pro-
grams (e.g., flow-through programs
such as the National School Lunch
Program authorized under the Richard
B. Russell National School Lunch Act,
42 U.S.C. 1751 et seq.) are not considered
recipients of USDA indirect assistance.
These recipients of sub-awards are con-
sidered recipients of USDA direct fi-
nancial assistance.

Explicitly religious activities include
activities that involve overt religious
content such as worship, religious in-
struction, or proselytization. Any such
activities must be offered separately,
in time or location, from the programs
or services funded under the agency’s
grant or cooperative agreement, and
participation must be voluntary for
beneficiaries of the agency grant or co-
operative agreement-funded programs
and services.

Federal financial assistance means as-
sistance that non-Federal entities re-
ceive or administer in the form of
grants, contracts, loans, loan guaran-
tees, property, cooperative agreements,
food commodities, direct appropria-
tions, or other assistance, but does not
include a tax credit, deduction, or ex-
emption. Federal financial assistance
may be direct or indirect.

Indirect Federal financial assistance or
Federal financial assistance provided in-
directly refers to situations where the
service provider receives the assistance
wholly as a result of a genuine and
independent private choice of the bene-
ficiary, not a choice of the Govern-
ment, and the cost of that service is
paid through a voucher, certificate, or
other similar means of Government-
funded payment. The availability of
adequate secular alternatives is a sig-
nificant factor in determining whether
a program affords a genuine and inde-
pendent private choice.

Intermediary means an entity, includ-
ing a non-governmental organization,
acting under a contract, grant, or
other agreement with the Federal Gov-
ernment or with a State or local gov-
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ernment that accepts USDA direct as-
sistance and distributes that assistance
to other organizations that, in turn,
provide government-funded services. If
an intermediary, acting under a con-
tract, grant, or other agreement with
the Federal Government or with a
State or local government that is ad-
ministering a program supported by
Federal financial assistance, is given
the authority under the contract,
grant, or agreement to select non-gov-
ernmental organizations to provide
services funded by the Federal Govern-
ment, the intermediary must ensure
compliance by the recipient of a con-
tract, grant, or agreement with this
part and any implementing rules or
guidance. If the intermediary is a non-
governmental organization, it retains
all other rights of a non-governmental
organization under the program’s stat-
utory and regulatory provisions.

Religious exercise has the meaning
given to the term in 42 U.S.C. 2000cc—
5(T)(A).

[856 FR 82132, Dec. 17, 2020], as amended at 89
FR 15707, Mar. 4, 2024]

§16.3 Faith-based organizations and
Federal financial assistance.

(a) A faith-based organization is eli-
gible, on the same basis as any other
organization, to access and participate
in any USDA assistance programs for
which it is otherwise eligible. Neither
the USDA awarding agency nor any
State or local government or other
intermediary receiving funds under any
USDA awarding agency program or
service shall, in the selection of service
providers, discriminate for or against
an organization on the basis of the or-
ganization’s religious character, mo-
tives, or affiliation, or lack thereof, or
on the basis of conduct that would not
be considered grounds to favor or dis-
favor a similarly situated secular orga-
nization. Decisions about awards of
USDA direct assistance or USDA indi-
rect assistance must also be free from
political interference, or even the ap-
pearance of such interference, and
must be made on the basis of merit,
not on the basis of religion or religious
belief, or lack thereof. Notices or an-
nouncements of award opportunities
and notices of award or contracts shall
include language substantially similar
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to that in appendices A and B to this
part.

(b) A faith-based organization that
participates in USDA assistance pro-
grams will retain its autonomy; right
of expression; religious character; au-
thority over its governance; and inde-
pendence from Federal, State, and
local governments, and may continue
to carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs, pro-
vided that it does not use USDA direct
assistance to support any ineligible
purposes, including explicitly religious
activities that involve overt religious
content such as worship, religious in-
struction, or proselytization. A faith-
based organization may:

(1) Use its facilities to provide serv-
ices and programs funded with finan-
cial assistance from USDA awarding
agency without concealing, altering, or
removing religious art, icons, scrip-
tures, or other religious symbols,

(2) Retain religious terms in its orga-
nization’s name,

(3) Select its board members and oth-
erwise govern itself on a religious
basis, and

(4) Include religious references in its
mission statements and other gov-
erning documents.

(c) A faith-based organization’s ex-
emption from the Federal prohibition
on employment discrimination on the
basis of religion, set forth in section
702(a) of the Civil Rights Act of 1964, 42
U.S.C. 2000e-1, is not forfeited when an
organization participates in a USDA
assistance program.

(d) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by a USDA awarding agency or a
State or local government in admin-
istering Federal financial assistance
from the USDA awarding agency shall
require faith-based organizations to
provide assurances or notices where
they are not required of non-faith-
based organizations.

(1) Any restrictions on the use of
grant funds shall apply equally to
faith-based organizations and non-
faith-based organizations.

(2) All organizations that participate
in USDA awarding agency programs or
services, including organizations with
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religious character, motives, or affili-
ation, must carry out eligible activi-
ties in accordance with all program re-
quirements and other applicable re-
quirements governing the conduct of
USDA awarding agency-funded activi-
ties, including those prohibiting the
use of direct financial assistance to en-
gage in explicitly religious activities,
subject to any accommodations that
are granted to organizations on a case-
by-case basis in accordance with the
Constitution and laws of the United
States.

(3) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by the USDA awarding agency or
a State or local government in admin-
istering financial assistance from the
USDA awarding agency shall disqualify
faith-based organizations from partici-
pating in the USDA awarding agency’s
programs or services on the basis of the
organizations’ religious character, mo-
tives, or affiliation, or lack thereof, or
on the basis of conduct that would not
be considered grounds to disqualify a
similarly situated secular organiza-
tion.

(e) If an intermediary, acting under a
contract, grant, or other agreement
with the Federal Government or with a
State or local government that is ad-
ministering a program supported by
Federal financial assistance, is dele-
gated the authority under the con-
tract, grant, or agreement to select
non-governmental organizations to
provide services funded by the Federal
Government, the intermediary must
ensure compliance by the subrecipient
with the provisions of this part and any
implementing regulations or guidance.
If the intermediary is a non-govern-
mental organization, it retains all
other rights of a non-governmental or-
ganization under the program’s statu-
tory and regulatory provisions.

(f) USDA direct financial assistance
may be used for the acquisition, con-
struction, or rehabilitation of struc-
tures to the extent authorized by the
applicable program statutes and regu-
lations. USDA direct assistance may
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not be used for the acquisition, con-
struction, or rehabilitation of struc-
tures to the extent that those struc-
tures are used by the USDA funding re-
cipients for explicitly religious activi-
ties. Where a structure is used for both
eligible and ineligible purposes, USDA
direct financial assistance may not ex-
ceed the cost of those portions of the
acquisition, construction, or rehabili-
tation that are attributable to eligible
activities in accordance with the cost
accounting requirements applicable to
USDA funds. Sanctuaries, chapels, or
other rooms that an organization re-
ceiving direct assistance from USDA
uses as its principal place of worship,
however, are ineligible for USDA-fund-
ed improvements. Disposition of real
property after the term of the grant or
any change in use of the property dur-
ing the term of the grant is subject to
government-wide regulations gov-
erning real property disposition (see 2
CFR part 400).

(1) Any use of USDA direct financial
assistance for equipment, supplies,
labor, indirect costs, and the like shall
be prorated between the USDA pro-
gram or activity and any ineligible
purposes by the faith-based organiza-
tion in accordance with applicable
laws, regulations, and guidance.

(2) Nothing in this section shall be
construed to prevent the residents of
housing who are receiving USDA direct
assistance funds from engaging in reli-
gious exercise within such housing.

(g) If a recipient contributes its own
funds in excess of those funds required
by a matching or grant agreement to
supplement USDA awarding agency
supported activities, the recipient has
the option to segregate those addi-
tional funds or commingle them with
the Federal award funds. If the funds
are commingled, the provisions of this
section shall apply to all of the com-
mingled funds in the same manner, and
to the same extent, as the provisions
apply to the Federal funds. With re-
spect to the matching funds, the provi-
sions of this section apply irrespective
of whether such funds are commingled
with Federal funds or segregated.

(h) Nothing in this part shall be con-
strued to preclude a USDA awarding
agency or any State or local govern-
ment or other intermediary from ac-

7 CFR Subtitle A (1-1-25 Edition)

commodating religion or making an
accommodation for religious exercise
with respect to one or more program
requirements on a case-by-case basis in
accordance with the Constitution and
laws of the United States. A USDA
awarding agency, State or local gov-
ernment, or other intermediary shall
not disqualify an organization from
participating in any USDA assistance
program for which it is eligible on the
basis of the organization’s indication
that it may request an accommodation
with respect to one or more program
requirements, unless the organization
has made clear that the accommoda-
tion is necessary to its participation
and the USDA awarding agency, State
or local government, or other inter-
mediary has determined that it would
deny the accommodation.

[86 FR 82133, Dec. 17, 2020, as amended at 89
FR 15707, Mar. 4, 2024]

§16.4 Responsibilities of participating
organizations.

(a) Any organization that receives di-
rect or indirect Federal financial as-
sistance shall not, with respect to serv-
ices supported in whole or in part with
Federal financial assistance, or in their
outreach activities related to such
services, discriminate against a cur-
rent or prospective program bene-
ficiary on the basis of religion, reli-
gious belief, a refusal to hold a reli-
gious belief, or a refusal to attend or
participate in a religious practice.
However, an organization that partici-
pates in a program funded by indirect
financial assistance need not modify
its program activities to accommodate
a beneficiary who chooses to expend
the indirect aid on the organization’s
program.

(b) Organizations that receive USDA
direct assistance under any USDA pro-
gram may not engage in explicitly reli-
gious activities, including activities
that involve overt religious content
such as worship, religious instruction,
or proselytization, as part of the pro-
grams or services funded by USDA di-
rect assistance. If an organization con-
ducts such activities, the activities
must be offered separately, in time or
location, from the programs or services
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