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days after the date of the initial deter-
mination by the FAS official. The re-
cipient may submit additional docu-
mentation with its appeal.

(d) The Administrator will base the
determination on appeal upon informa-
tion contained in the administrative
record and will endeavor to make a de-
termination within 60 days after the
date that FAS received the appeal. The
determination of the Administrator
will be the final determination of FAS.
The recipient must exhaust all admin-
istrative remedies contained in this
section before pursuing judicial review
of a determination by the Adminis-
trator.

§1590.19 Audit requirements.

(a) Subpart F, Audit requirements, of
2 CFR part 200 applies to recipients and
subrecipients under this part other
than those that are for-profit entities,
foreign public entities, or foreign orga-
nizations.

(b) A recipient or subrecipient that is
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total of at least the audit
requirement threshold in 2 CFR 200.501
in Federal awards from FAS, is re-
quired to obtain an audit. Such a re-
cipient or subrecipient has the fol-
lowing two options to satisfy this re-
quirement:

(1)(i) A financial related audit (as de-
fined in the Government Auditing
Standards, GPO Stock #020-000-00-265—
4) of the agreement or subagreement,
in accordance with Government Audit-
ing Standards, if the recipient or sub-
recipient receives Federal awards
under only one FAS program; or

(ii) A financial related audit of all
Federal awards from FAS, in accord-
ance with Government Auditing Stand-
ards, if the recipient or subrecipient re-
ceives Federal awards under multiple
FAS programs; or

(2) An audit that meets the require-
ments contained in subpart F of 2 CFR
part 200.

(c) A recipient or subrecipient that is
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total that is less than the
audit requirement threshold in 2 CFR
200.501 in Federal awards from FAS, is
exempt from requirements for a non-
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Federal audit for that year, except as
provided in paragraph (d) of this sec-
tion, but it must make records avail-
able for review by appropriate officials
of Federal agencies.

(d) FAS may require an annual finan-
cial audit of an agreement or subagree-
ment when the audit requirement
threshold in 2 CFR 200.501 is not met.
In that case, FAS must provide funds
under the agreement for this purpose,
and the recipient or subrecipient, as
applicable, must arrange for such audit
and submit it to FAS.

(e) When a recipient or subrecipient
that is a for-profit entity or a foreign
organization is required to obtain a fi-
nancial audit under this section, it
must provide a copy of the audit to
FAS within 60 days after the end of its
fiscal year.

(f) FAS, the USDA Office of Inspector
General, or the U.S. Government Ac-
countability Office may conduct or ar-
range for additional audits of any re-
cipients or subrecipients, including for-
profit entities and foreign organiza-
tions. Recipients and subrecipients
must promptly comply with all re-
quests related to such audits. If FAS
conducts or arranges for an additional
audit, such as an audit with respect to
a particular agreement, FAS will fund
the full cost of such an audit, in ac-
cordance with 2 CFR 200.503(d).

PART 15699—McGOVERN-DOLE
INTERNATIONAL FOOD FOR EDU-
CATION AND CHILD NUTRITION
PROGRAM

Sec.
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recordkeeping re-

§1599.1 Purpose and applicability.

(a) This part sets forth the general
terms and conditions governing the
award of donated commodities and
funds by the Foreign Agricultural
Service (FAS) to recipients under the
McGovern-Dole International Food for
Education and Child Nutrition Pro-
gram (McGovern-Dole Program). Under
the McGovern-Dole Program, recipi-
ents use the donated commodities, pro-
ceeds from any sale of such commod-
ities, FAS-provided funds, and program
income to implement a project in a for-
eign country pursuant to an agreement
with FAS. When authorized by an
agreement, a recipient may use FAS-
provided funds to make a local or re-
gional procurement of qualified com-
modities to implement such a project.

(b)(1) The Office of Management and
Budget (OMB) issued guidance on Uni-
form Administrative Requirements,
Cost Principles, and Audit Require-
ments for Federal Awards in 2 CFR
part 200. In 2 CFR 400.1, the United
States Department of Agriculture
(USDA) adopted OMB’s guidance in
subparts A through F of 2 CFR part 200,
as supplemented by 2 CFR part 400, as
USDA policies and procedures for uni-
form administrative requirements, cost
principles, and audit requirements for
Federal awards.

(2) The OMB guidance at 2 CFR part
200, as supplemented by 2 CFR part 400
and this part, applies to the McGovern-
Dole Program, except as provided in
paragraphs (e), (f), and (g) of this sec-
tion.

(c) Except as otherwise provided in
this part, other regulations that are

§1599.1

generally applicable to grants and co-
operative agreements of USDA, includ-
ing the applicable regulations set forth
in 2 CFR chapters I, II, and IV, also
apply to the McGovern-Dole Program.

(d) In accordance with 7 U.S.C. 17360-
1(e), assistance under the McGovern-
Dole Program may be provided to pri-
vate voluntary organizations, coopera-
tives, intergovernmental organiza-
tions, governments of developing coun-
tries and their agencies, and other or-
ganizations.

(e) The OMB guidance at 2 CFR part
200, and the provisions of 2 CFR part
400 and of this part, do not apply to an
award by FAS under the McGovern-
Dole Program to a recipient that is a
foreign public entity, as defined in 2
CFR 200.46, and, therefore, they do not
apply to a foreign government or its
agency or an intergovernmental orga-
nization.

(f)(1) The OMB guidance at subparts
A through E of 2 CFR part 200, as sup-
plemented by 2 CFR part 400 and this
part, applies to all awards by FAS
under the McGovern-Dole Program to
all recipients that are private vol-
untary organizations, including a pri-
vate voluntary organization that is a
foreign organization, as defined in 2
CFR 200.47; cooperatives, including a
cooperative that is a for-profit entity
or a foreign organization; or other or-
ganizations, including organizations
that are for-profit entities or foreign
organizations, but not including inter-
governmental organizations.

(2) The OMB guidance at subparts A
through E of 2 CFR part 200, as supple-
mented by 2 CFR part 400 and this part,
applies to all subawards to all sub-
recipients under this part, except in
cases:

(i) Where the subrecipient is a for-
eign public entity; or

(ii) Where FAS determines that the
application of the provisions in this
part to a subaward to a subrecipient
that is a foreign organization would be
inconsistent with the international ob-
ligations of the United States or the
statutes or regulations of a foreign
government or would not be in the best
interest of the United States.

(g)(1) The OMB guidance at subpart F
of 2 CFR part 200, as supplemented by
2 CFR part 400 and this part, applies
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only to awards by FAS to recipients
that are private voluntary organiza-
tions, cooperatives, or other organiza-
tions, but that are not for-profit enti-
ties or foreign organizations.

(2) The OMB guidance at subpart F of
2 CFR part 200, as supplemented by 2
CFR part 400 and this part, applies to
subawards to subrecipients under this
part, except where the subrecipient is a
for-profit entity, foreign public entity,
or foreign organization.

(3) Audit requirements for recipients
and subrecipients that are for-profit
entities or foreign organizations are
set forth in §1599.19.

§1599.2 Definitions.

These are definitions for terms used
in this part. The definitions in 2 CFR
part 200, as supplemented in 2 CFR part
400, are also applicable to this part,
with the exception that, if a term that
is defined in this section is defined dif-
ferently in 2 CFR part 200 or 400, the
definition in this section will apply to
such term as used in this part.

Activity means a discrete undertaking
within a project to be carried out by a
recipient, directly or through a sub-
recipient, that is specified in an agree-
ment and is intended to fulfill a spe-
cific objective of the agreement.

Agreement means a legally binding
grant or cooperative agreement en-
tered into between FAS and a recipient
to implement a project under the
McGovern-Dole Program.

Commodities means agricultural com-
modities, or products of agricultural
commodities, that:

(1) Are produced
States; or

(2)(i) Are produced in and procured
from:

(A) A developing country that is a
target country; or

(B) A developing country in the tar-
get region; and

(ii) At a minimum, meet each nutri-
tional, quality, and labeling standard
of the target country, as determined by
the Secretary of Agriculture.

Cooperative means a private sector or-
ganization whose members own and
control the organization and share in
its services and its profits and that
provides business services and outreach

in the United
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in cooperative development for its
membership.

Cost sharing or matching means the
portion of project expenses, or nec-
essary goods and services provided to
carry out a project, not paid or ac-
quired with Federal funds. The term
may include cash or in-kind contribu-
tions provided by recipients, subrecipi-
ents, foreign public entities, foreign or-
ganizations, or private donors.

Country of origin means the country in
which procured commodities were pro-
duced.

Developing country means a country
that has a shortage of foreign exchange
earnings and has difficulty meeting all
of its food needs through commercial
channels.

Disburse means to make a payment to
liquidate an obligation.

Donated commodities means the com-
modities produced in the United States
that are donated by FAS to a recipient
under an agreement. The term may in-
clude donated commodities that are
used to produce a further processed
product for use under the agreement.

FAS means the Foreign Agricultural
Service of the United States Depart-
ment of Agriculture.

FAS-provided funds means U.S. dol-
lars provided under an agreement to a
recipient, or through a subagreement
to a subrecipient, for expenses author-
ized in the agreement, such as expenses
for the purchase of qualified commod-
ities; any ocean transportation of the
procured commodities; overland trans-
portation, storage, and handling of the
donated commodities or procured com-
modities; expenses involved in the ad-
ministration, monitoring, and evalua-
tion of the activities under the agree-
ment; and the costs of activities con-
ducted in the target country that
would enhance the effectiveness of the
activities implemented under the
McGovern-Dole Program.

Food assistance means assistance that
is provided to members of a targeted
vulnerable group to meet their food
needs.

Local procurement means the procure-
ment of qualified commodities by a re-
cipient, directly or through a sub-
recipient, in the target country to as-
sist beneficiaries within that same
country.
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McGovern-Dole Program means the
McGovern-Dole International Food for
Education and Child Nutrition Pro-
gram.

Overland transportation means any
transportation other than ocean trans-
portation. It includes internal trans-
portation within the target country
and regional transportation within the
target region.

Private voluntary organization means a
not-for-profit, nongovernmental orga-
nization (in the case of a United States
organization, an organization that is
exempt from Federal income taxes
under section 501(c)(3) of the Internal
Revenue Code of 1986) that receives
funds from private sources, voluntary
contributions of money, staff time, or
in-kind support from the public, and
that is engaged in or is planning to en-
gage in voluntary, charitable, or devel-
opment assistance activities (other
than religious activities).

Procured commodities means the quali-
fied commodities that are procured by
a recipient, directly or through a sub-
recipient, under an agreement.

Program income means interest earned
on proceeds from the sale of donated
commodities, as well as funds received
by a recipient or subrecipient as a di-
rect result of carrying out an approved
activity under an agreement. The term
includes but is not limited to income
from fees for services performed, the
use or rental of real or personal prop-
erty acquired under a Federal award,
the sale of items fabricated under a
Federal award, license fees and royal-
ties on patents and copyrights, and
principal and interest on loans made
with Federal award funds. Program in-
come does not include proceeds from;
FAS-provided funds or interest earned
on such funds; or funds provided for
cost sharing or matching contribu-
tions, refunds or rebates, credits, dis-
counts, or interest earned on any of
them.

Project means the totality of the ac-
tivities to be carried out by a recipient,
directly or through a subrecipient, to
fulfill the objectives of an agreement.

Purchase country means a developing
country in which procured commod-
ities are purchased.

Qualified commodities means commod-
ities that are produced in a developing

§1599.3

country that is the target country or
in the target region under an agree-
ment, and that meet each nutritional,
quality, and labeling standard of the
target country, as determined by the
Secretary of Agriculture, as well as
any other criteria specified in
§1599.6(b).

Recipient means an entity that enters
into an agreement with FAS and re-
ceives donated commodities, FAS-pro-
vided funds, or both to carry out ac-
tivities under the agreement. The term
recipient does not include a sub-
recipient.

Regional procurement means the pro-
curement of qualified commodities by
a recipient, directly or through a sub-
recipient, in a developing country in
the target region, other than the tar-
get country, to assist beneficiaries
within the target country.

Sale proceeds means funds received by
a recipient from the sale of donated
commodities.

Subrecipient means an entity that en-
ters into a subagreement with a recipi-
ent for the purpose of implementing in
the target country activities described
in an agreement. The term does not in-
clude an individual that is a bene-
ficiary under the agreement.

Target country means the foreign
country in which activities are imple-
mented under an agreement.

Target region means the continent on
which the target country is located.

USDA means the United States De-
partment of Agriculture.

Voluntary committed cost sharing or
matching contributions means cost shar-
ing or matching contributions specifi-
cally pledged on a voluntary basis by
an applicant or recipient, which be-
come binding as part of an agreement.
Voluntary committed cost sharing or
matching contributions may be pro-
vided in the form of cash or in-kind
contributions.

§1599.3 Eligibility and conflicts of in-
terest.

(a) A private voluntary organization,
a cooperative, or another organization
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that is not an intergovernmental orga-
nization is eligible to submit an appli-
cation under this part to become a re-
cipient under the McGovern-Dole Pro-
gram. FAS will set forth specific eligi-
bility information, including any fac-
tors or priorities that will affect the
eligibility of an applicant or applica-
tion for selection, in the full text of the
applicable notice of funding oppor-
tunity posted on the U.S. Government
website for grant opportunities.

(b) Applicants, recipients, and sub-
recipients must comply with policies
established by FAS pursuant to 2 CFR
400.2(a), and with the requirements in 2
CFR 400.2(b), regarding conflicts of in-
terest.

§1599.4 Application process.

(a) An applicant seeking to enter into
an agreement with FAS must submit
an application, in accordance with this
section, that sets forth its proposal to
carry out activities under the McGov-
ern-Dole Program in a proposed target
country(ies). An application must con-
tain the items specified in paragraph
(b) of this section and any other items
required by the notice of funding op-
portunity and must be submitted elec-
tronically to FAS at the address set
forth in the notice of funding oppor-
tunity.

(b) An applicant must include the fol-
lowing items in its application:

(1) A completed Form SF-424, which
is a standard application for Federal
assistance;

(2) An introduction and a strategic
analysis, which includes an impact
analysis, as specified in the notice of
funding opportunity;

(3) A plan of operation that contains
the elements specified in the notice of
funding opportunity;

(4) A summary line item budget and
a budget narrative that indicate:

(i) The amounts of any sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
the applicant proposes to use to fund:

(A) Administrative costs;

(B) Commodity procurement costs,
where applicable, for qualified com-
modities obtained through local or re-
gional procurement;
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(C) Overland transportation, storage,
and handling costs; and

(D) Activity costs;

(ii) Where applicable, how the appli-
cant’s indirect cost rate will be applied
to each type of expense; and

(iii) The amount of funding that will
be provided to each proposed sub-
recipient under the agreement;

(5) A project-level results framework
that outlines the changes that the ap-
plicant expects to accomplish through
the proposed project and is based on
the McGovern-Dole Program-level re-
sults framework, as set forth in the no-
tice of funding opportunity;

(6) Unless otherwise specified in the
notice of funding opportunity, an eval-
uation plan that describes the proposed
design, methodology, and time frame
of the project’s evaluation activities,
and how the applicant intends to man-
age these activities, and that will in-
clude a baseline study, interim evalua-
tion, final evaluation, and any applica-
ble special studies; and

(7) Any additional required items set
forth in the notice of funding oppor-
tunity.

(c) Bach applicant (unless the appli-
cant has an exception approved by FAS
under 2 CFR 25.110(d)) is required to:

(1) Be registered in the System for
Award Management (SAM) before sub-
mitting its application;

(2) Provide a wvalid unique entity
identifier in its application; and

(3) Continue to maintain an active
SAM registration with current infor-
mation at all times during which it has
an active Federal award or an applica-
tion or plan under consideration by a
Federal awarding agency.

§1599.5 Agreements.

(a) After FAS approves an applica-
tion by an applicant, FAS will nego-
tiate an agreement with the applicant.
The agreement will set forth the obli-
gations of FAS and the recipient.

(b) The agreement will specify the
general information required in 2 CFR
200.210(a), as applicable.

(c) The agreement will incorporate
general terms and conditions, pursuant
to 2 CFR 200.210(b), as applicable.

(d) To the extent that this informa-
tion is not already included in the
agreement pursuant to paragraphs (b)
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and (c) of this section, the agreement
will also include the following:

(1) The kind, quantity, and use of the
donated commodities and an estimated
commodity call forward schedule, with
the month and year indicated for each
expected commodity shipment;

(2) A plan of operation, which will in-
clude the following:

(i) The objectives to be accomplished
under the project;

(ii) A detailed description of each ac-
tivity to be implemented;

(iii) The target country(ies) and the
areas of the target country(ies) in
which the activities will be imple-
mented;

(iv) The methods and criteria for se-
lecting the beneficiaries of the activi-
ties;

(v) Any contributions for cost shar-
ing or matching, including cash and
non-cash contributions, that the recipi-
ent expects to receive from non-FAS
sources that:

(A) Are critical to the implementa-
tion of the activities; or

(B) Enhance the implementation of
the activities;

(vi) Any subrecipient that will be in-
volved in the implementation of the
activities, and the criteria for selecting
a subrecipient that has not yet been
identified;

(vii) Any other governmental or non-
governmental entities that will be in-
volved in the implementation of the
activities; and

(viii) Any processing, packaging, or
repackaging of the donated commod-
ities or procured commodities that will
take place prior to the distribution,
sale, or barter of the donated commod-
ities, or the distribution of the pro-
cured commodities, by the recipient;

(3) A budget, which will set forth the
maximum amounts of sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
may be used for each line item, as well
as other applicable budget require-
ments;

(4) Performance goals for the agree-
ment, including a list of results, with
long-term benefits where applicable, to
be achieved by the activities and cor-
responding indicators, targets, and
time frames;

§1599.5

(56) Requirements relating to any
local or regional procurement of quali-
fied commodities authorized in the
agreement, as set forth in §1599.6; and

(6) Any additional provisions speci-
fied by FAS during the negotiation of
the agreement.

(e) The agreement will also include
specific terms and conditions, and cer-
tifications and representations, includ-
ing the following:

(1) The agreement will prohibit the
sale, resale, or transshipment of the
donated commodities or procured com-
modities by the recipient to a country
not specified in the agreement, or the
use of the donated commodities for
other than domestic purposes, for as
long as the recipient has title to such
donated commodities or procured com-
modities;

(2) The agreement will prohibit the
use of procured commodities, if appli-
cable, for any purpose other than food
assistance;

(3) The recipient will assert that it
has taken action to ensure that any do-
nated commodities that will be distrib-
uted to beneficiaries, and any qualified
commodities that will be obtained
through regional procurement, will be
imported free from all customs, duties,
tolls, and taxes; and all donated com-
modities and procured commodities
will be distributed free from all cus-
toms, duties, tolls, and taxes. The re-
cipient must submit information to
FAS to support this assertion;

(4) The recipient will assert that, to
the best of its knowledge, the importa-
tion, if applicable, and distribution of
the donated commodities or procured
commodities in the target country will
not result in a substantial disincentive
to or interference with domestic pro-
duction or marketing in that country.
The recipient must submit information
to FAS to support this assertion;

(5) The recipient will assert that, to
the best of its knowledge, any sale or
barter of the donated commodities will
not displace or interfere with any sales
of United States commodities that may
otherwise be made to or within the tar-
get country. The recipient must submit
information to FAS to support this as-
sertion; and
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(6) The recipient will assert that ade-
quate transportation and storage fa-
cilities will be available in the target
country at the time of the arrival of
the donated commodities, or any pro-
cured commodities obtained through
regional procurement, to prevent spoil-
age or waste of the donated commod-
ities or procured commodities. The re-
cipient must submit information to
FAS to support this assertion.

(f) FAS may enter into a multi-
country agreement in which donated
commodities are delivered to one coun-
try and activities are carried out in an-
other.

(g) FAS may provide donated com-
modities and FAS-provided funds under
a multiyear agreement contingent
upon the availability of commodities
and funds.

§1599.6 Local and regional procure-
ment of commodities.

(a)(1) An agreement may authorize a
recipient to use FAS-provided funds to
procure qualified commodities,
through a local or regional procure-
ment or both, to implement a project.
The provisions of this section will
apply in such a situation.

(2) The agreement will specify the
types of qualified commodities ap-
proved for procurement; the approved
purchase country(ies); and the ap-
proved method(s) of procurement (local
procurement, regional procurement, or
a combination of these methods). The
agreement will prohibit the recipient
from procuring qualified commodities
from any country not specified in the
agreement or utilizing methods of pro-
curement that differ from those ap-
proved in the agreement.

(b) In carrying out an agreement, the
recipient must comply with the fol-
lowing requirements, as applicable, re-
lating to the procurement of qualified
commodities under the agreement:

(1) The recipient must procure quali-
fied commodities at a reasonable mar-
ket price with respect to the economy
of the purchase country, as determined
by FAS.

(2) If the recipient procures qualified
commodities that are grains, legumes,
or pulses, the commodities must meet
the food safety standards of the target
country; provided, however, that if the
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target country does not have food safe-
ty standards for grains, legumes, or
pulses, as applicable, then the recipient
must ensure that such commodities
meet the food safety standards speci-
fied in the agreement.

(3) If the recipient procures qualified
commodities that are food products
other than grains, legumes or pulses,
such as processed foods, fortified blend-
ed foods, and enriched foods, the com-
modities must comply, in terms of raw
materials, composition, or manufac-
ture, with the food safety standards
specified in the agreement.

(4) If the recipient procures qualified
commodities that are cereals,
groundnuts, or tree nuts, or food prod-
ucts derived from or containing cere-
als, groundnuts, or tree nuts, the com-
modities must be tested for aflatoxin
and have their moisture content cer-
tified. The maximum acceptable total
aflatoxin level is 20 parts per billion,
the U.S. Food and Drug Administration
action level for aflatoxin in human
foods.

(5) If the recipient procures an un-
processed commodity, it must ensure
that the commodity has been produced
either in the target country or in an-
other developing country within the
target region.

(6) If the recipient procures a proc-
essed commodity, it must ensure that
the processing took place, and the pri-
mary ingredient has been produced, ei-
ther in the target country or in an-
other developing country within the
target region. The primary ingredient
is determined on the basis of weight in
the case of solid foods, or volume in the
case of liquids.

(7) If the recipient procures qualified
commodities through a competitive
tender, the recipient must specify the
minimally acceptable commodity spec-
ifications and food safety and quality
assurance standards in the tender. Pur-
chases that are made from commercial
wholesalers in a local or regional mar-
ket must meet the food safety and
quality assurance standards specified
in paragraphs (b)(2), (3), and (4) of this
section.

(8) The recipient must enter into a
contract that complies with this para-
graph (b) for every local or regional
procurement of qualified commodities
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from a commodity vendor. The recipi-
ent must ensure that the contract be-
tween the recipient and the commodity
vendor clearly specifies the country of
origin and the specific market(s) in
which the procurement will take place,
commodity safety and quality assur-
ance standards, product specifications,
price per metric ton, and delivery
terms. The recipient will be required to
make such contract available to FAS
upon request.

(9) The recipient must enter into a
contract with an established inspection
service to survey and report on the
safety, quality, and condition of all
procured commodities, prior to their
shipment and distribution. The recipi-
ent will be required to submit any sur-
vey reports or certificates issued by
such inspection service to FAS upon
request.

(c) The agreement will require the re-
cipient to submit a procurement plan
for FAS’s approval within the time pe-
riod specified in the agreement. The
procurement plan will include time pe-
riods, broken down by month, for com-
modity procurement, delivery, and dis-
tribution. The agreement will require
the recipient to comply with the pro-
curement plan, as approved by FAS,
and will prohibit the recipient from
making any changes to the procure-
ment plan without obtaining the prior
written approval of FAS.

§1599.7 Payments.

(a) If a recipient arranges for trans-
portation in accordance with
§1599.8(b)(2), FAS will, as specified in
the agreement, pay the costs of such
transportation to the ocean carrier or
to the recipient. The recipient must, as
specified in the agreement, submit to
FAS, arrange to be submitted to FAS,
or maintain on file and make available
to FAS, the following documents:

(1) The original, or a true copy, of
each on board bill of lading indicating
the freight rate and signed by the orig-
inating ocean carrier;

(2) For all non-containerized cargoes:

(i) A signed copy of the Federal Grain
Inspection Service (FGIS) Official
Stowage Examination Certificate;

(ii) A signed copy of the National
Cargo Bureau Certificate of Readiness;
and

§1599.7

(iii) A signed copy of the Certificate
of Loading issued by the National
Cargo Bureau or a similar qualified
independent surveyor;

(3) For all containerized cargoes, a
copy of the FGIS Container Condition
Inspection Certificate;

(4) A signed copy of the U.S. Food
Aid Booking Note or charter party cov-
ering ocean transportation of the
cargo;

(5) In the case of charter shipments,
a signed notice of arrival at the first
discharge port, unless FAS has deter-
mined that circumstances that could
not have been reasonably anticipated
or controlled (force majeure) have pre-
vented the ocean carrier’s arrival at
the first port of discharge; and

(6) A request for payment of freight,
survey costs other than at load port,
and other expenses approved by FAS.

(b) If the agreement specifies that
some or all of the documents listed in
paragraph (a) of this section will be
submitted to FAS, then FAS will not
render payment for transportation
services until it has received all of the
specified documents.

(c) If a recipient arranges for trans-
portation in accordance with
§1599.8(b)(2), and the recipient uses a
freight forwarder, the recipient must
ensure that the freight forwarder is
registered in the SAM and require the
freight forwarder to submit the docu-
ments specified in paragraph (a) of this
section. The recipient will ensure that
the total commission or fees paid to
intermediaries in the transportation
procurement process will not exceed
two and a half percent of the total
transportation costs.

(d) In no case will FAS provide pay-
ment to a recipient for demurrage
costs or pay demurrage to any other
entity.

(e) If FAS has agreed to be respon-
sible for the costs of transporting, stor-
ing, and distributing the donated com-
modities from the designated discharge
port or point of entry, and if the recipi-
ent will bear or has borne any of these
costs, in accordance with the agree-
ment, FAS will either provide an ad-
vance payment or a reimbursement to
the recipient in the amount of such
costs, in the manner set forth in the
agreement.
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(f) If the agreement authorizes the
payment of FAS-provided funds, FAS
will generally provide the funds to the
recipient on an advance payment basis,
in accordance with 2 CFR 200.305(b). In
addition, the following procedures will
apply to advance payments:

(1) A recipient may request advance
payments of FAS-provided funds, up to
the total amount specified in the
agreement. When making an advance
payment request, a recipient must pro-
vide, for each agreement for which it is
requesting an advance, total expendi-
tures to date; an estimate of expenses
to be covered by the advance; total ad-
vances previously requested, if any; the
amount of cash on hand from the pre-
ceding advance; and, if necessary, a re-
quest to roll over any unused funds
from the preceding advance to the cur-
rent request period. The advance pay-
ment request must take into account
any program income earned since the
preceding advance.

(2) Whenever possible, a recipient
should consolidate advance payment
requests to cover anticipated cash
needs for all food assistance program
awards made by FAS to the recipient.
A recipient may request advance pay-
ments with no minimum time required
between requests.

(3) A recipient must minimize the
amount of time that elapses between
the transfer of funds by FAS and the
disbursement of funds by the recipient.
A recipient must fully disburse funds
from the preceding advance before it
submits a new advance request for the
same agreement, with the exception
that the recipient may request to re-
tain a reasonable (minimal) balance of
any funds that have not been disbursed
and roll it over into a new advance re-
quest if the new advance request is
made within 90 days after the pre-
ceding advance was made.

(4) FAS will review all requests to
roll over funds from the preceding ad-
vance that have not been disbursed and
make a decision based on the merits of
the request. FAS will consider factors
such as the amount of funding that a
recipient is requesting to roll over, the
length of time that the recipient has
been in possession of the funds, any un-
foreseen or extenuating circumstances,
the recipient’s history of performance,
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and findings from recent financial au-
dits or compliance reviews.

(5) FAS will not approve any request
for an advance or rollover of funds if
the most recent financial report, as
specified in the agreement, is past due,
or if any required report, as specified in
any open agreement between the re-
cipient and FAS or the Commodity
Credit Corporation (CCC), is more than
three months in arrears.

(6)(1) A recipient must return to FAS
any funds advanced by FAS that have
not been disbursed as of the 91st day
after the advance was made; provided,
however, that paragraphs (f)(6)(ii) and
(iii) of this section will apply if the re-
cipient submits a request to FAS be-
fore that date to roll over the funds
into a new advance.

(ii) If a recipient submits a request to
roll over funds into a new advance, and
FAS approves the rollover of funds,
such funds will be considered to have
been advanced on the date that the re-
cipient receives the approval notice
from FAS, for the purposes of com-
plying with the requirement in para-
graph (f)(6)(i) of this section.

(iii) If a recipient submits a request
to roll over funds into a new advance,
and FAS does not approve the rollover
of some or all of the funds, such funds
must be returned to FAS.

(iv) If a recipient must return funds
to FAS in accordance with paragraph
(£)(6) of this section, the recipient must
return the funds by the later of five
business days after the 91st day after
the funds were advanced, or five busi-
ness days after the date on which the
recipient receives notice from FAS
that it has denied the recipient’s re-
quest to roll over the funds; provided,
however, that FAS may specify a dif-
ferent date for the return of funds in a
written communication to the recipi-
ent.

(7) Except as may otherwise be pro-
vided in the agreement, a recipient
must deposit and maintain in an in-
sured bank account located in the
United States all funds advanced by
FAS. The account must be interest-
bearing, unless one of the exceptions in
2 CFR 200.305(b)(8) applies or FAS de-
termines that the requirement in this
paragraph (f)(7) would constitute an
undue burden. A recipient will not be
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required to maintain a separate bank
account for advance payments of FAS-
provided funds. However, a recipient
must be able to separately account for
the receipt, obligation, and expendi-
ture of funds under each agreement.

(8) A recipient may retain, for admin-
istrative expenses, up to $500 per Fed-
eral fiscal year of any interest earned
on funds advanced under an agreement.
The recipient must remit to the U.S.
Department of Health and Human
Services, Payment Management Sys-
tem, any additional interest earned
during a Federal fiscal year on such
funds, in accordance with the proce-
dures in 2 CFR 200.305(b)(9).

(g) If a recipient is required to pay
funds to FAS in connection with an
agreement, the recipient must make
such payment in U.S. dollars, unless
otherwise approved in advance by FAS.

§1599.8 Transportation of donated or
procured commodities.

(a) Shipments of donated commod-
ities and procured commodities requir-
ing ocean transportation are subject to
the requirements of 46 U.S.C. 55305, re-
garding carriage on U.S.-flag vessels.

(b) Transportation of donated com-
modities and other goods such as bags
that may be provided by FAS under the
McGovern-Dole Program will be ar-
ranged for under a specific agreement
in the manner determined by FAS.
Such transportation will be arranged
for by:

(1) FAS in accordance with the Fed-
eral Acquisition Regulation (FAR) in
48 CFR chapter 1, the Agriculture Ac-
quisition Regulation (AGAR) in 48 CFR
chapter 4, and directives issued by the
Director, Office of Procurement and
Property Management, USDA; or

(2) The recipient, with payment by
FAS, in the manner specified in the
agreement.

(c) A recipient must arrange for all
transportation of procured commod-
ities. FAS will pay for the transpor-
tation, as provided for in the agree-
ment, through an advance payment or
reimbursement to the recipient.

(d) A recipient that is responsible for
arranging for the transportation of do-
nated commodities or procured com-
modities must declare in the transpor-
tation contract the point at which the
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ocean carrier or overland transpor-
tation company will take custody of
the donated commodities or procured
commodities to be transported.

(e) A recipient may only use the serv-
ices of a transportation company that
is legally operating in the country in
which it will be transporting the do-
nated commodities or procured com-
modities and that would not have a
conflict of interest in transporting
such donated commodities or procured
commodities.

(f) A recipient that arranges for
transportation in accordance with
paragraph (b)(2) of this section may
only use the services of a freight for-
warder that is licensed by the Federal
Maritime Commission and that would
not have a conflict of interest in car-
rying out the freight forwarder duties.
To assist FAS in determining whether
there is a potential conflict of interest,
the recipient must submit to FAS a
certification indicating that the
freight forwarder:

(1) Is not engaged in, and will not en-
gage in, supplying commodities or fur-
nishing ocean transportation or ocean
transportation-related services for
commodities provided under any
McGovern-Dole Program agreement to
which the recipient is a party; and

(2) Is not affiliated with the recipient
and has not made arrangements to give
or receive any payment, kickback, or
illegal benefit in connection with its
selection as an agent of the recipient.

§1599.9 Entry, handling, and labeling
of donated or procured commod-
ities and notification requirements.

(a) A recipient must make all nec-
essary arrangements for receiving in
the target country the donated com-
modities and any procured commod-
ities obtained through regional pro-
curement, including obtaining appro-
priate approvals for entry and transit.
The recipient must make arrangements
with the target country government
for all donated commodities that will
be distributed to beneficiaries, and all
procured commodities, to be imported
and distributed free from all customs
duties, tolls, and taxes. A recipient is
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encouraged to make similar arrange-
ments, where possible, with the govern-
ment of a country where donated com-
modities to be sold or bartered are de-
livered.

(b) A recipient must, as provided in
the agreement, arrange for trans-
porting, storing, and distributing the
donated commodities or procured com-
modities from the designated point and
time where title to the donated com-
modities or procured commodities
passes to the recipient.

(c)(1) A recipient must store and
maintain the donated commodities in
good condition from the time of deliv-
ery at the port of entry or the point of
receipt from the originating carrier
until their distribution, sale, or barter.

(2) A recipient must store and main-
tain the procured commodities in good
condition from the time of delivery at
the port of entry or the point of receipt
from the commodity vendor(s) until
their distribution.

(d)(Q) If a recipient arranges for the
packaging or repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the donated
commodities;

(iii) Includes a statement indicating
that the donated commodities are fur-
nished by the United States Depart-
ment of Agriculture; and

(iv) Includes a statement indicating
that the donated commodities must
not be sold, exchanged, or bartered.

(2) If a recipient arranges for the
processing and repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the proc-
essed product;

(iii) Includes a statement indicating
that the processed product was made
with commodities furnished by the
United States Department of Agri-
culture; and

(iv) Includes a statement indicating
that the processed product must not be
sold, exchanged, or bartered.
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(3) If a recipient arranges for the
packaging or repackaging of procured
commodities, the recipient must en-
sure that the packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the pro-
cured commodities;

(iii) Contains the name of the coun-
try of origin;

(iv) Includes a statement indicating
that the procured commodities are fur-
nished through a project funded by the
United States Department of Agri-
culture; and

(v) Includes a statement indicating
that the procured commodities must
not be sold, bartered, or exchanged.

(4)(i) If a recipient distributes do-
nated commodities that are not pack-
aged, the recipient must display a sign
at the distribution site that includes
the name of the donated commodities,
a statement indicating that the com-
modities are being furnished by the
United States Department of Agri-
culture, and a statement indicating
that the donated commodities must
not be sold, bartered, or exchanged.

(ii) If a recipient distributes procured
commodities that are prepackaged or
not packaged, the recipient must dis-
play a sign at the distribution site that
includes the name of the procured com-
modities, the country of origin, a
statement indicating that the procured
commodities are being furnished
through a project funded by the United
States Department of Agriculture, and
a statement indicating that the pro-
cured commodities must not be sold,
bartered, or exchanged.

(e) A recipient must ensure that
signs are displayed at all activity im-
plementation and commodity distribu-
tion sites to inform beneficiaries that
funding for the project was provided by
the United States Department of Agri-
culture.

(f) A recipient must also ensure that
all public communications relating to
the project, the activities, or the do-
nated commodities or procured com-
modities, whether made through print,
broadcast, digital, or other media, in-
clude a statement acknowledging that
funding was provided by the United
States Department of Agriculture.
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(g) FAS may waive compliance with
one or more of the labeling and notifi-
cation requirements in paragraphs (d),
(e), and (f) of this section if a recipient
demonstrates to FAS that the require-
ment presents a safety or security risk
in the target country. If a recipient de-
termines that compliance with a label-
ing or notification requirement poses
an imminent threat of destruction of
property, injury, or loss of life, the re-
cipient must submit a waiver request
to FAS as soon as possible. The recipi-
ent will not have to comply with such
requirement during the period prior to
the issuance of a waiver determination
by FAS. A recipient may submit a
written request for a waiver at any
time after the agreement has been
signed.

(h) In exceptional circumstances,
FAS may, on its own initiative, waive
one or more of the labeling and notifi-
cation requirements in paragraphs (d),
(e), and (f) of this section for pro-
grammatic reasons.

§1599.10 Damage to or loss of donated
or procured commodities.

(a)(1) FAS will be responsible for the
donated commodities prior to the
transfer of title to the donated com-
modities to the recipient. The recipient
will be responsible for the donated
commodities following the transfer of
title to the donated commodities to the
recipient. The title will transfer as
specified in the agreement.

(2) A recipient will be responsible for
the procured commodities following
the transfer of title to the procured
commodities from the commodity ven-
dor(s) to the recipient. FAS may re-
quire the recipient to purchase trans-
portation insurance against com-
modity loss or damage.

(b) A recipient must inform FAS, in
the manner and within the time period
set forth in the agreement, of any dam-
age to or loss of the donated commod-
ities or procured commodities that oc-
curs following the transfer of title to
the donated commodities or procured
commodities to the recipient. The re-
cipient must take all steps necessary
to protect its interests and the inter-
ests of FAS with respect to any dam-
age to or loss of the donated commod-
ities or procured commodities that oc-

§1599.10

curs after title has been transferred to
the recipient.

(c) A recipient will be responsible for
arranging for an independent cargo
surveyor to inspect the donated com-
modities, and any procured commod-
ities transported by ocean, upon dis-
charge from the ocean carrier and to
prepare a survey or outturn report. The
report must show the quantity and
condition of the donated commodities
or procured commodities discharged
from the ocean carrier and must indi-
cate the most likely cause of any dam-
age noted in the report. The report
must also indicate the time and place
when the survey took place. All dis-
charge surveys must be conducted con-
temporaneously with the discharge of
the ocean carrier, unless FAS deter-
mines that failure to do so was justi-
fied under the circumstances. For do-
nated commodities or procured com-
modities shipped on a through bill of
lading, the recipient must also obtain a
delivery survey. All surveys obtained
by the recipient must, to the extent
practicable, be conducted jointly by
the surveyor, the recipient, and the
carrier, and the survey report must be
signed by all three parties. The recipi-
ent must obtain a copy of each dis-
charge or delivery survey report within
45 days after the completion of the sur-
vey. The recipient must make each
such report available to FAS upon re-
quest, or in the manner specified in the
agreement. FAS will reimburse the re-
cipient for the reasonable costs of
these services, as determined by FAS,
in the manner specified in the agree-
ment.

(d) When procured commodities are
transported overland, the recipient will
ensure that the overland transpor-
tation contract includes a requirement
that a loading and offloading report be
prepared and provided to the recipient.
The report must show the quantity and
condition of the procured commodities
loaded on the overland conveyance, as
well as the time and place that the
loading and offloading occurred. The
recipient must obtain a copy of the re-
port from the overland transportation
company within 45 days after the com-
pletion of the commodity delivery. The
recipient must make each such report
available to FAS upon request, or in
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the manner specified in the agreement.
FAS will reimburse the recipient for
the reasonable costs of these services,
as determined by FAS, in the manner
specified in the agreement.

(e) If donated commodities or pro-
cured commodities are damaged or lost
during the time that they are in the
care of the ocean carrier or overland
transportation company:

(1) The recipient must ensure that
any reports, narrative chronology, or
other commentary prepared by the
independent cargo surveyor, and any
such documentation prepared by a port
authority, stevedoring service, or cus-
toms official, or an official of the tran-
sit or target country government or
the transportation company, are pro-
vided to FAS;

(2) The recipient must provide to
FAS the names and addresses of any
individuals known to be present at the
time of discharge or unloading, or dur-
ing the survey, who can verify the
quantity of damaged or lost donated
commodities or procured commodities;

(3) If the damage or loss occurred
with respect to a bulk shipment on an
ocean carrier, the recipient must en-
sure that the independent cargo sur-
veyor:

(i) Observes the discharge of the
cargo;

(ii) Reports on discharging methods,
including scale type, calibrations, and
any other factors that may affect the
accuracy of scale weights, and, if scales
are not used, states the reason therefor
and describes the actual method used
to determine weight;

(iii) Estimates the quantity of cargo,
if any, lost during discharge through
carrier negligence;

(iv) Advises on the
sweepings;

(v) Obtains copies of port or ocean
carrier records, if possible, showing the
quantity discharged; and

(vi) Notifies the recipient imme-
diately if the surveyor has reason to
believe that the correct quantity was
not discharged or if additional services
are necessary to protect the cargo; and

(4) If the damage or loss occurred
with respect to a container shipment
on an ocean carrier, the recipient must
ensure that the independent cargo sur-
veyor lists the container numbers and

quality of
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seal numbers shown on the containers,
indicates whether the seals were intact
at the time the containers were
opened, and notes whether the con-
tainers were in any way damaged.

(f) If a recipient has title to the do-
nated commodities or procured com-
modities, and commodities valued in
excess of $5,000 are damaged at any
time prior to their distribution or sale
under the agreement, regardless of the
party at fault, the recipient must im-
mediately arrange for an inspection by
a public health official or other com-
petent authority approved by FAS and
provide to FAS a certification by such
public health official or other com-
petent authority regarding the exact
quantity and condition of the damaged
donated commodities or procured com-
modities. The value of damaged do-
nated commodities must be determined
on the basis of the commodity acquisi-
tion, transportation, and related costs
incurred by FAS with respect to such
commodities, as well as such costs in-
curred by the recipient and paid by
FAS. The value of damaged procured
commodities must be determined on
the basis of the commodity acquisition,
transportation, and related costs in-
curred by the recipient and paid by
FAS with respect to such commodities.
The recipient must inform FAS of the
results of the inspection and indicate
whether the damaged donated com-
modities or procured commodities are:

(1) Fit for the use authorized in the
agreement and, if so, whether there has
been a diminution in quality; or

(2) Unfit for the use authorized in the
agreement.

(g2)(1) If a recipient has title to the
donated commodities or procured com-
modities, the recipient must arrange
for the recovery of that portion of the
donated commodities or procured com-
modities designated as fit for the use
authorized in the agreement. The re-
cipient must dispose of donated com-
modities or procured commodities that
are unfit for such use in the following
order of priority:

(i) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by FAS,
at the highest obtainable price;
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(ii) Donation to a governmental or
charitable organization for use as ani-
mal feed or another non-food use; or

(iii) Destruction of the donated com-
modities or procured commodities if
they are unfit for any use, in such man-
ner as to prevent their use for any pur-
pose.

(2) A recipient must arrange for all
U.S. Government markings to be oblit-
erated or removed before the donated
commodities or procured commodities
are transferred by sale or donation
under paragraph (g)(1) of this section.

(h) A recipient may retain any pro-
ceeds generated by the disposal of the
donated commodities or procured com-
modities in accordance with paragraph
(g)(1) of this section and must use the
retained proceeds for expenses related
to the disposal of the donated commod-
ities or procured commodities and for
activities specified in the agreement.

(i) A recipient must notify FAS im-
mediately and provide detailed infor-
mation about the actions taken in ac-
cordance with paragraph (g) of this sec-
tion, including the quantities, values,
and dispositions of donated commod-
ities or procured commodities deter-
mined to be unfit.

§1599.11 Claims for damage to or loss
of donated or procured commod-
ities.

(a)(1) FAS will be responsible for
claims arising out of damage to or loss
of a quantity of the donated commod-
ities prior to the transfer of title to the
donated commodities to the recipient.
The recipient will be responsible for
claims arising out of damage to or loss
of a quantity of the donated commod-
ities after the transfer of title to the
donated commodities.

(2) The recipient will be responsible
for claims arising out of damage to or
loss of a quantity of the procured com-
modities after the transfer of title to
the procured commodities from the
commodity vendor(s) to the recipient.

(b) If a recipient has title to donated
commodities or procured commodities
that have been damaged or lost, and
the value of the damaged or lost com-
modities is estimated to be in excess of
$20,000, the recipient must:

(1) Notify FAS immediately and pro-
vide detailed information about the
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circumstances surrounding such dam-
age or loss, the quantity of damaged or
lost commodities, and the value of the
damage or loss;

(2) Promptly upon discovery of the
damage or loss, initiate a claim arising
out of such damage or loss, including,
if appropriate, initiating an action to
collect pursuant to a commercial in-
surance contract;

(3) Take all necessary action to pur-
sue the claim diligently and within any
applicable periods of limitations; and

(4) Provide to FAS copies of all docu-
mentation relating to the claim.

(c) If a recipient has title to donated
commodities or procured commodities
that have been damaged or lost, and
the value of the damaged or lost com-
modities is estimated to be $20,000 or
less, the recipient must notify FAS in
accordance with the agreement and
provide detailed information about the
damage or loss in the next report re-
quired to be filed under §1599.14(f)(1) or
(2).

(d)(1) The value of a claim for lost do-
nated commodities will be determined
on the basis of the commodity acquisi-
tion, transportation, and related costs
incurred by FAS with respect to such
commodities, as well as such costs in-
curred by the recipient and paid by
FAS. The value of a claim for lost pro-
cured commodities will be determined
on the basis of the commodity acquisi-
tion, transportation, and related costs
incurred by the recipient and paid by
FAS with respect to such commodities.

(2) The value of a claim for damaged
donated commodities will be deter-
mined on the basis of the commodity
acquisition, transportation, and re-
lated costs incurred by FAS with re-
spect to such commodities, as well as
such costs incurred by the recipient
and paid by FAS, less any funds gen-
erated if such commodities are sold in
accordance with §1599.10(g)(1). The
value of a claim for damaged procured
commodities will be determined on the
basis of the commodity acquisition,
transportation, and related costs in-
curred by the recipient and paid by
FAS with respect to such commodities,
less any funds generated if such com-
modities are sold in accordance with
§1599.10(g)(1).
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(e) If FAS determines that a recipi-
ent has not initiated a claim or is not
exercising due diligence in the pursuit
of a claim, FAS may require the recipi-
ent to assign its rights to initiate or
pursue the claim to FAS. Failure by
the recipient to initiate a claim or ex-
ercise due diligence in the pursuit of a
claim will be considered by FAS during
the review of applications for subse-
quent food assistance awards.

(f)(1) A recipient may retain any
funds obtained as a result of a claims
collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy
or other similar form of indemnifica-
tion, but such funds must be expended
in accordance with the agreement or
for other purposes approved in advance
by FAS.

(2) FAS will retain any funds ob-
tained as a result of a claims collection
action initiated by it under this sec-
tion; provided, however, that if the re-
cipient paid for the transportation of
the donated commodities or procured
commodities or a portion thereof, FAS
will use a portion of such funds to re-
imburse the recipient for such expense
on a prorated basis.

§1599.12 Use of donated or procured
commodities, sale proceeds, FAS-
provided funds, and program in-
come.

(a) A recipient must use the donated
commodities or procured commodities,
any sale proceeds, FAS-provided funds,
interest, and program income in ac-
cordance with the agreement.

(b) A recipient must not use donated
commodities or procured commodities,
sale proceeds, FAS-provided funds, in-
terest, or program income for any ac-
tivity or any expense incurred by the
recipient or a subrecipient prior to the
start date of the period of performance
of the agreement or after the agree-
ment is suspended or terminated, with-
out the prior written approval of FAS.

(c) A recipient must not permit the
distribution, handling, or allocation of
donated commodities or procured com-
modities on the basis of political affili-
ation, geographic location, or the eth-
nic, tribal, or religious identity or af-
filiation of the potential consumers or
beneficiaries.
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(d) A recipient must not permit the
distribution, handling, or allocation of
donated commodities or procured com-
modities by the military forces of any
government or insurgent group with-
out the specific authorization of FAS.

(e) A recipient must not use sale pro-
ceeds, FAS-provided funds, interest, or
program income to acquire goods and
services, either directly or indirectly
through another party, in a manner
that violates a U.S. Government eco-
nomic sanction program, as specified
in the agreement.

(f)(1) A recipient may sell or barter
donated commodities only if such sale
or barter is provided for in the agree-
ment or the recipient is disposing of
damaged donated commodities as spec-
ified in §1599.10(g). The recipient must
sell donated commodities at a reason-
able market price. The recipient must
obtain approval of its proposed sale
price from FAS before selling donated
commodities. The recipient must use
any sale proceeds, interest, program in-
come, or goods or services derived from
the sale or barter of the donated com-
modities only as provided in the agree-
ment.

(2) A recipient may sell procured
commodities only if the recipient is
disposing of damaged procured com-
modities as specified in §1599.10(g).

(g) A recipient must deposit and
maintain all sale proceeds, FAS-pro-
vided funds, and program income in a
bank account until they are used for a
purpose authorized under the agree-
ment or the FAS-provided funds are re-
turned to FAS in accordance with
§15699.7(f)(6). The account must be in-
sured unless it is in a country where
insurance is unavailable. The account
must be interest-bearing, unless one of
the exceptions in 2 CFR 200.305(b)(8) ap-
plies or FAS determines that the re-
quirement in this paragraph (g) would
constitute an undue burden. The recipi-
ent must comply with the require-
ments in §1599.7(f)(7) with regard to the
deposit of advance payments by FAS.

(h)(1) Except as provided in para-
graph (h)(2) of this section, a recipient
may make adjustments within the
agreement budget between direct cost
line items without further approval,
provided that the total amount of ad-
justments does not exceed the amount
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specified in the agreement. Adjust-
ments beyond the limits in this para-
graph (h) require the prior approval of
FAS.

(2) A recipient must not transfer any
funds budgeted for participant support
costs, as defined in 2 CFR 200.75, to
other categories of expense without the
prior approval of FAS.

(i) A recipient may use sale proceeds,
FAS-provided funds, or program in-
come to purchase real or personal prop-
erty only if local law permits the re-
cipient to retain title to such property.
However, a recipient must not use sale
proceeds, FAS-provided funds, or pro-
gram income to pay for the acquisi-
tion, development, construction, alter-
ation or upgrade of real property that
is:
(1) Owned or managed by a church or
other organization engaged exclusively
in religious pursuits; or

(2) Used in whole or in part for sec-
tarian purposes, except that a recipient
may use sale proceeds, FAS-provided
funds, or program income to pay for re-
pairs to or rehabilitation of a structure
located on such real property to the ex-
tent necessary to avoid spoilage or loss
of donated commodities or procured
commodities, but only if the structure
is not used in whole or in part for any
religious or sectarian purposes while
the donated commodities or procured
commodities are stored in it. If the use
of sale proceeds, FAS-provided funds,
or program income to pay for repairs
to or rehabilitation of such a structure
is not specifically provided for in the
agreement, the recipient must not use
the sale proceeds, FAS-provided funds,
or program income for this purpose
until it receives written approval from
FAS.

(j) A recipient must comply with 2
CFR 200.321 when procuring goods and
services in the United States. When
procuring goods and services outside of
the United States, a recipient should
endeavor to comply with 2 CFR 200.321
where practicable.

(k) A recipient must enter into a
written contract with each provider of
goods, services, or construction work
that is valued at or above the Sim-
plified Acquisition Threshold. Each
such contract must require the pro-
vider to maintain adequate records to

§1599.13

account for all donated commodities,
funds, or both furnished to the provider
by the recipient and to comply with
any other applicable requirements that
may be specified by FAS in the agree-
ment. The recipient must submit a
copy of each signed contract to FAS, as
specified in the agreement.

§1599.13 Monitoring and evaluation
requirements.

(a) A recipient will be responsible for
designing a performance monitoring
plan for the project, obtaining written
approval of the plan from FAS before
putting it into effect, and managing
and implementing the plan, unless oth-
erwise specified in the agreement.

(b) A recipient must establish base-
line values, annual targets, and life of
activity targets for each performance
indicator included in the recipient’s
approved performance monitoring plan,
unless otherwise specified in the agree-
ment.

(c) A recipient must inform FAS, in
the manner and within the time period
specified in the agreement, of any
problems, delays, or adverse conditions
that materially impair the recipient’s
ability to meet the objectives of the
agreement. This notification must in-
clude a statement of any corrective ac-
tions taken or contemplated by the re-
cipient, and any additional assistance
requested from FAS to resolve the situ-
ation.

(d) A recipient will be responsible for
designing an evaluation plan for the
project, obtaining written approval of
the plan from FAS before putting it
into effect, and arranging for an inde-
pendent third party to implement the
evaluation, unless otherwise specified
in the agreement. This evaluation plan
will detail the evaluation purpose and
scope, key evaluation questions, eval-
uation methodology, time frame, eval-
uation management, and cost. This
plan will generally be based upon the
evaluation plan that the recipient sub-
mitted to FAS as part of its applica-
tion, pursuant to §1599.4(b)(6), unless
the notice of funding opportunity spec-
ified that an evaluation plan was not
required to be included in the applica-
tion. The recipient must ensure that
the evaluation plan:
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(1) Is designed using the most rig-
orous methodology that is appropriate
and feasible, taking into account avail-
able resources, strategy, current
knowledge and evaluation practices in
the sector, and the implementing envi-
ronment;

(2) Is designed to inform manage-
ment, activity implementation, and
strategic decision-making;

(3) Utilizes analytical approaches and
methodologies, based on the questions
to be addressed, project design, budg-
etary resources available, and level of
rigor and evidence required, which may
be implemented through methods such
as case studies, surveys, quasi-experi-
mental designs, randomized field ex-
periments, cost-effectiveness analyses,
implementation reviews, or a combina-
tion of methods;

(4) Adheres to generally accepted
evaluation standards and principles;

(6) Uses participatory approaches
that seek to include the perspectives of
diverse parties and all relevant stake-
holders; and

(6) Where possible, utilizes local con-
sultants and seeks to build local capac-
ity in evaluation.

(e)(1) Unless otherwise provided in
the agreement, a recipient must ar-
range for evaluations of the project to
be conducted by an independent third
party that:

(i) Is financially and legally separate
from the recipient’s organization; and

(ii) Has staff with demonstrated
methodological, cultural, and language
competencies, and specialized experi-
ence in conducting evaluations of
international development programs
involving agriculture, trade, education,
and nutrition, provided that FAS may
determine that, for a particular agree-
ment, the staff of the independent
third party evaluator is not required to
have specialized experience in con-
ducting evaluations of programs in-
volving one or more of these four areas.

(2) A recipient must provide a writ-
ten certification to FAS that there is
no real or apparent conflict of interest
on the part of any recipient staff mem-
ber or third party entity designated or
hired to play a substantive role in the
evaluation of activities under the
agreement.
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(f) FAS will be considered a key
stakeholder in all evaluations con-
ducted as part of the agreement.

(2)(1) A recipient is responsible for
establishing the required financial and
human capital resources for moni-
toring and evaluation of activities
under the agreement. The recipient
must maintain a separate budget for
monitoring and evaluation, with sepa-
rate budget line items for dedicated re-
cipient monitoring and evaluation staff
and independent third party evaluation
contracts.

(2) Personnel at the recipient’s head-
quarters offices and field offices with
specialized expertise and experience in
monitoring and evaluation may be used
by the recipient for dedicated moni-
toring and evaluation. Unless other-
wise specified in the agreement or ap-
proved evaluation plan, all evaluations
must be managed by the recipient’s
evaluation experts outside of the re-
cipient’s line management for the ac-
tivities.

(h) FAS may independently conduct
or commission an evaluation of a sin-
gle agreement or an evaluation that in-
cludes multiple agreements. A recipi-
ent must cooperate, and comply with
any demands for information or mate-
rials made in connection, with any
evaluation conducted or commissioned
by FAS. Such evaluations may be con-
ducted by FAS internally or by an
FAS-hired external evaluation con-
tractor.

§1599.14 Reporting and record keep-
ing requirements.

(a) A recipient must comply with the
performance and financial monitoring
and reporting requirements in the
agreement and 2 CFR 200.327 through
200.329.

(b) A recipient must submit financial
reports to FAS, by the dates and for
the reporting periods specified in the
agreement. Such reports must provide
an accurate accounting of sale pro-
ceeds, FAS-provided funds, interest,
program income, and voluntary com-
mitted cost sharing or matching con-
tributions.

(c)(1) A recipient must submit per-
formance reports to FAS, by the dates
and for the reporting periods specified
in the agreement. These reports must
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include the information required in 2
CFR 200.328(b)(2), including additional
pertinent information regarding the re-
cipient’s progress, measured against es-
tablished indicators, baselines, and tar-
gets, towards achieving the expected
results specified in the agreement. This
reporting must include, for each per-
formance indicator, a comparison of
actual accomplishments with the base-
line and the targets established for the
period. When actual accomplishments
deviate significantly from targeted
goals, the recipient must provide an ex-
planation in the report.

(2) A recipient must ensure the accu-
racy and reliability of the performance
data submitted to FAS in performance
reports. At any time during the period
of performance of the agreement, FAS
may review the recipient’s perform-
ance data to determine whether it is
accurate and reliable. The recipient
must comply with all requests made by
FAS or an entity designated by FAS in
relation to such reviews.

(d) Baseline, interim, and final eval-
uation reports are required for all
agreements, unless otherwise specified
in the agreement. The reports must be
submitted in accordance with the
timeline provided in the FAS-approved
evaluation plan. Evaluation reports
submitted to FAS may be made public
in an effort to increase accountability
and transparency and share lessons
learned and best practices.

(e)(1) A recipient must, within 30
days after export of all or a portion of
the donated commodities, submit evi-
dence of such export to FAS, in the
manner set forth in the agreement. The
evidence may be submitted through an
electronic media approved by FAS or
by providing the carrier’s on board bill
of lading. The evidence of export must
show the kind and quantity of com-
modities exported, the date of export,
and the country where the commod-
ities will be delivered. The date of ex-
port is the date that the ocean carrier
carrying the donated commodities sails
from the final U.S. load port.

(2) A recipient must, if it has ob-
tained procured commodities requiring
ocean transportation, within 30 days
after export of all or a portion of the
procured commodities, submit evidence
of such export to FAS, in the manner
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set forth in the agreement. The evi-
dence may be submitted through an
electronic media approved by FAS or
by providing the carrier’s on board bill
of lading. The evidence of export must
show the kind and quantity of com-
modities exported, the date of export,
and the country where the commod-
ities will be delivered. The date of ex-
port is the date that the ocean carrier
carrying the procured commodities
sails from the load port in the target
region.

(f)(1) A recipient must submit reports
to FAS, using a form prescribed by
FAS, covering the receipt, handling,
and disposition of the donated com-
modities or procured commodities.
Such reports must be submitted to
FAS, by the dates and for the reporting
periods specified in the agreement,
until all of the donated commodities or
procured commodities have been dis-
tributed, sold or bartered and such dis-
position has been reported to FAS.

(2) If the agreement authorizes the
sale or barter of donated commodities,
the recipient must submit to FAS,
using a form prescribed by FAS, re-
ports covering the receipt and use of
the sale proceeds when the donated
commodities were sold, the goods and
services derived from barter when the
donated commodities were bartered,
and program income. Such reports
must be submitted to FAS, by the
dates and for the reporting periods
specified in the agreement, until all of
the sale proceeds and program income
have been disbursed and reported to
FAS. When reporting financial infor-
mation, the recipient must include the
amounts in U.S. dollars and the ex-
change rate if proceeds are held in
local currency.

(g) If requested by FAS, a recipient
must provide to FAS additional infor-
mation or reports relating to the
agreement.

(h) If a recipient requires an exten-
sion of a reporting deadline, it must
ensure that FAS receives an extension
request at least five business days prior
to the reporting deadline. FAS may de-
cline to consider a request for an ex-
tension that it receives after this time
period. FAS will consider requests for
reporting deadline extensions on a case
by case basis and make a decision

1235



§1599.156

based on the merits of each request.
FAS will consider factors such as un-
foreseen or extenuating circumstances
and past performance history when
evaluating requests for extensions.

(i) A recipient must retain records
and permit access to records in accord-
ance with the requirements of 2 CFR
200.333 through 200.337. The date of sub-
mission of the final expenditure report,
as referenced in 2 CFR 200.333, will be
the final date of submission of the re-
ports required by paragraphs (f)(1) and
(2) of this section, as prescribed by
FAS. The recipient must retain copies
of and make available to FAS all sales
receipts, contracts, or other documents
related to the procurement of qualified
commodities, the sale or barter of do-
nated commodities, and any goods or
services derived from such barter, as
well as records of dispatch received
from ocean carriers or overland trans-
portation companies.

§1599.15 Subrecipients.

(a) A recipient may utilize the serv-
ices of a subrecipient to implement ac-
tivities under the agreement if this is
provided for in the agreement. The sub-
recipient may receive donated com-
modities or procured commodities, sale
proceeds, FAS-provided funds, program
income, or other resources from the re-
cipient for this purpose. The recipient
must enter into a written subagree-
ment with the subrecipient and comply
with the applicable provisions of 2 CFR
200.331. The recipient must provide a
copy of such subagreement to FAS, in
the manner set forth in the agreement,
prior to the transfer of any donated
commodities or procured commodities,
sale proceeds, FAS-provided funds, or
program income to the subrecipient.

(b) A recipient must include the fol-
lowing requirements in a subagree-
ment:

(1) The subrecipient is required to
comply with the applicable provisions
of this part and 2 CFR parts 200 and 400.
The applicable provisions are those
that relate specifically to subrecipi-
ents, as well as those relating to non-
Federal entities that impose require-
ments that would be reasonable to pass
through to a subrecipient because they
directly concern the implementation
by the subrecipient of one or more ac-
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tivities under the agreement. If there
is a question about whether a par-
ticular provision is applicable, FAS
will make the determination.

(2) The subrecipient is prohibited
from using sale proceeds, FAS-provided
funds, interest, or program income to
acquire goods and services, either di-
rectly or indirectly through another
party, in a manner that violates a U.S.
Government economic sanction pro-
gram, as specified in the agreement.

(3) The subrecipient must pay to the
recipient the value of any donated
commodities or procured commodities,
sale proceeds, FAS-provided funds, in-
terest, or program income that are not
used in accordance with the subagree-
ment, or that are lost, damaged, or
misused as a result of the subrecipi-
ent’s failure to exercise reasonable
care.

(4) In accordance with §1599.19 and 2
CFR 200.501(h), a description of the ap-
plicable compliance requirements and
the subrecipient’s compliance responsi-
bility. Methods to ensure compliance
may include pre-award audits, moni-
toring during the agreement, and post-
award audits.

(c) A recipient must monitor the ac-
tions of a subrecipient as necessary to
ensure that donated commodities or
procured commodities, sale proceeds,
FAS-provided funds, and program in-
come provided to the subrecipient are
used for authorized purposes in compli-
ance with applicable U.S. Federal laws
and regulations and the subagreement
and that performance indicator targets
are achieved for both activities and re-
sults under the agreement.

§1599.16 Noncompliance with an

agreement.

If a recipient fails to comply with a
Federal statute or regulation or the
terms and conditions of the agreement,
and FAS determines that the non-
compliance cannot be remedied by im-
posing additional conditions, FAS may
take one or more of the actions set
forth in 2 CFR 200.338, including initi-
ating a claim as a remedy. FAS may
also initiate a claim against a recipi-
ent if the donated commodities or pro-
cured commodities are damaged or
lost, or the sale proceeds, goods re-
ceived through barter, FAS-provided
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funds, interest, or program income are
misused or lost, due to an action or
omission of the recipient.

§1599.17 Suspension and termination
of agreements.

(a) An agreement or subagreement
may be suspended or terminated in ac-
cordance with 2 CFR 200.338 or 200.339.
FAS may suspend or terminate an
agreement if it determines that:

(1) One of the bases in 2 CFR 200.338
or 200.339 for termination or suspension
by FAS has been satisfied;

(2) The continuation of the assistance
provided under the agreement is no
longer necessary or desirable; or

(3) Storage facilities are inadequate
to prevent spoilage or waste, or dis-
tribution of the donated commodities
or procured commodities will result in
substantial disincentive to, or inter-
ference with, domestic production or
marketing in the target country.

(b) If an agreement is terminated, the
recipient:

(1) Is responsible for the security and
integrity of any undistributed donated
commodities or procured commodities
and must dispose of such commodities
only as agreed to by FAS;

(2) Is responsible for any sale pro-
ceeds, FAS-provided funds, interest, or
program income that have not been
disbursed and must use or return them
only as agreed to by FAS; and

(3) Must comply with any closeout
and post-closeout procedures specified
in the agreement and 2 CFR 200.343 and
200.344.

§1599.18 Opportunities to object and
appeals.

(a) FAS will provide an opportunity
to a recipient to object to, and provide
information and documentation chal-
lenging, any action taken by FAS pur-
suant to §1599.16. FAS will comply with
any requirements for hearings, appeals,
or other administrative proceedings to
which the recipient is entitled under
any other statute or regulation appli-
cable to the action involved. For exam-
ple, if the action taken by FAS pursu-
ant to §1599.16 is to initiate suspension
or debarment proceedings as author-
ized under 2 CFR parts 180 and 417, then
the requirements in 2 CFR parts 180
and 417 will apply instead of the re-

§1599.19

quirements in this section. In the ab-
sence of other applicable statutory or
regulatory requirements, the require-
ments set forth in this section will
apply.

(b) The recipient must submit its ob-
jection in writing, along with any doc-
umentation, to the official specified in
the agreement within 30 days after the
date of FAS’s written notification to
the recipient of the FAS action being
challenged. This official will endeavor
to notify the recipient of his or her de-
termination (the initial determination)
within 60 days after the date that FAS
received the recipient’s written objec-
tion.

(c) The recipient may appeal the ini-
tial determination to the Adminis-
trator, FAS. An appeal must be in
writing and be submitted to the Office
of the Administrator within 30 days
after the date of the initial determina-
tion. The recipient may submit addi-
tional documentation with its appeal.

(d) The Administrator will base the
determination on appeal upon informa-
tion contained in the administrative
record and will endeavor to make a de-
termination within 60 days after the
date that FAS received the appeal. The
determination of the Administrator
will be the final determination of FAS.
The recipient must exhaust all admin-
istrative remedies contained in this
section before pursuing judicial review
of a determination by the Adminis-
trator.

§1599.19

(a) The audit requirements in subpart
F of 2 CFR part 200 apply to recipients
and subrecipients under this part other
than those that are for-profit entities,
foreign public entities, or foreign orga-
nizations.

(b) A recipient or subrecipient that is
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total of at least the audit
requirement threshold in 2 CFR 200.501
in Federal awards, is required to obtain
an audit. Such a recipient or sub-
recipient has the following two options
to satisfy the requirement in this para-
graph (b):

(1)(A) A financial audit of the agree-
ment or subagreement, in accordance

Audit requirements.
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with the Government Auditing Stand-
ards issued by the United States Gov-
ernment Accountability Office (GAO),
if the recipient or subrecipient expends
Federal awards under only one FAS
program during such fiscal year; or

(ii) A financial audit of all Federal
awards from FAS, in accordance with
GAQO’s Government Auditing Stand-
ards, if the recipient or subrecipient
expends Federal awards under multiple
FAS programs during such fiscal year;
or

(2) An audit that meets the require-
ments contained in subpart F of 2 CFR
part 200.

(c) A recipient or subrecipient that is
a for-profit entity or a foreign organi-
zation, and that expends, during its fis-
cal year, a total that is less than the
audit requirement threshold in 2 CFR
200.501 in Federal awards, is exempt
from requirements under this section
for an audit for that year, except as
provided in paragraphs (d) and (f) of
this section, but it must make records
available for review by appropriate of-
ficials of Federal agencies.

(d) FAS may require an annual finan-
cial audit of an agreement or subagree-
ment when the audit requirement
threshold in 2 CFR 200.501 is not met.
In that case, FAS must provide funds
under the agreement for this purpose,
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and the recipient or subrecipient, as
applicable, must arrange for such audit
and submit it to FAS.

(e) When a recipient or subrecipient
that is a for-profit entity or a foreign
organization is required to obtain a fi-
nancial audit under this section, it
must provide a copy of the audit to
FAS within 60 days after the end of its
fiscal year.

(f) FAS, the USDA Office of Inspector
General, or GAO may conduct or ar-
range for additional audits of any re-
cipients or subrecipients, including for-
profit entities and foreign organiza-
tions. Recipients and subrecipients
must promptly comply with all re-
quests related to such audits. If FAS
conducts or arranges for an additional
audit, such as an audit with respect to
a particular agreement, FAS will fund
the full cost of such an audit, in ac-
cordance with 2 CFR 200.503(d).

§1599.20 Paperwork Reduction Act.

The information collection require-
ments contained in this part have been
approved by OMB under the Paperwork
Reduction Act of 1995, 44 U.S.C. Chap-
ter 35, and have been assigned OMB
control number 0551-0035. A person is
not required to respond to a collection
of information unless it displays a cur-
rently valid OMB control number.
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