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Subpart A—General Provisions

§1400.1 Applicability.

(a) This part, except as otherwise
noted, is applicable to all of the fol-
lowing programs and any other pro-
grams as specified in individual pro-
gram regulations of this chapter:

(1) The Agriculture Risk Coverage
(ARC) and Price Loss Coverage (PLC)
Programs, part 1412 of this chapter;

(2) The Price Support programs in
parts 1421, 1427, and 1434 of this chap-
ter;

(3) The Conservation Reserve Pro-
gram (CRP), part 1410 of this chapter;

(4) The Noninsured Crop Disaster As-
sistance Program (NAP), part 1437 of
this chapter;

(5) The Livestock Forage Disaster
Program (LFP), Livestock Indemnity
Program (LIP), and the Emergency As-
sistance for Livestock, Honey Bees and
Farm-raised Fish Program (ELAP),
part 1416 of this chapter;

(6) The Tree Assistance Program
(TAP), part 1416 of this chapter;

(7) The Natural Resources Conserva-
tion Service (NRCS) conservation pro-
grams of this title including the Agri-
cultural Management Assistance
(AMA) program, Conservation Steward-
ship Program (CSP), Environmental
Quality Incentives Program (EQIP),
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§1400.2

and Agricultural Conservation Ease-
ment Program (ACEP); and

(8) The Emergency Conservation Pro-
gram (ECP) and Emergency Forest
Restoration Program (EFRP) in part
701 of this title.

(9) Subparts C and G of this part do
not apply to the programs listed in
paragraphs (a)(3) through (8) of this
section.

(b) This part will apply to the pro-
grams specified in:

(1) Paragraphs (a)(1), (2), (4), and (7)
of this section on a crop year basis;

(2) Paragraph (a)(3) of this section on
a fiscal year basis;

(3) Paragraphs (a)(b) and (6) of this
section on a calendar year basis;

(4) Paragraph (a)(7) of this section
when funding is available; and

(5) Paragraph (a)(8) of this section on
a per disaster event basis.

(c) This part will be used to deter-
mine the manner in which payments
will be attributed to persons and legal
entities for the payment limitations
provided in this section and to other
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programs as specified in individual pro-
gram regulations in this chapter.

(d) Where more than one provision of
this part may apply, the provision that
is most restrictive on the program par-
ticipant will be applied.

(e) The payment limitations of this
part are not applicable to:

(1) Payments made under State con-
servation reserve enhancement pro-
gram agreements approved by the Sec-
retary, and

(2) Payments made subject to this
part if ownership interest in land or a
commodity is transferred as the result
of the death of a program participant
and the new owner of the land or com-
modity has succeeded to the contract
of the prior owner. If the successor is
otherwise eligible, payments cannot
exceed the amount the previous owner
was entitled to receive at the time of
death.

(f) The following amounts are the
limitations on payments per person or
legal entity for the applicable period
for each payment or benefit.

TABLE 1 TO PARAGRAPH (f)

Payment or benefit

Limitation per pegon or legal entity
®)

(1) Price Loss Coverage, Agriculture Risk Coverage payments (other

than Peanuts).

(2) Price Loss Coverage and Agriculture Risk Coverage payments for

Peanuts.
(3) CRP annual rental payments

125,000 per program year.
125,000 per program year.

50,000 per program year.

(4) NAP payments
(i) basic 50/55 NAP coverage
(i) Buy-up NAP coverage

(5) LFP ...

(6) CSP1

(7)EQIP2 ...

125,000 per crop year.
300,000 per crop year.
125,000 per program year.
200,000.

450,000.

(8) AMA program

50,000 per fiscal year.

(9) ECP

(10) EFRP ..

500,000 per disaster event.
500,000 per disaster event.

1The $200,000 limitation is the total amount a person or legal entity can receive directly or indirectly in the aggregate under all
CSP contracts entered into during fiscal years 2019 through 2023.

2The $450,000 limitation is the total amount of cost share and incentive payments a person or legal entity can receive directly
or indirectly, under all EQIP contracts (excluding Conservation Incentive Contracts) in the aggregate entered into during the pe-
riod of either: Fiscal years 2014 through 2018, or fiscal years 2019 through 2023.

[79 FR 21096, Apr. 14, 2014, as amended at 80
FR 119, Jan. 2, 2015; 80 FR 78128, Dec. 16, 2015;
83 FR 49463, Oct. 2, 2018; 85 FR 52036, Aug. 24,
2020]

§1400.2 Administration.

(a) The regulations in this part will
be administered under the general su-
pervision and direction of the Execu-
tive Vice President, Commodity Credit
Corporation (CCC), and the Adminis-

trator, Farm Service Agency (FSA). In
the field, the regulations in this part
will be administered by the FSA State
and county committees (referred to as
“State committee’” and ‘‘county com-
mittee,” respectively).

(b) State executive directors, county
executive directors, and State and
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county committees do not have author-
ity to modify or waive any of the provi-
sions of this part.

(c) The State committee may take
any action authorized or required by
this part to be taken by the county
committee that has not been taken by
the county committee. The State com-
mittee may also:

(1) Correct or require a county com-
mittee to correct any action taken by
the county committee that is not in
accordance with this part or

(2) Require a county committee to
withhold taking any action that is not
in accordance with this part.

(d) No delegation in this part to a
State or county committee precludes
the Executive Vice President, CCC, and
the Administrator, FSA, or a designee,
from determining any question arising
under this part or from reversing or
modifying any determination made by
a State or county committee.

(e) Benefits from programs subject to
this part may not be issued until all re-
quired forms and necessary payment
eligibility and payment limitation de-
terminations are made.

(f) The initial payment eligibility de-
terminations will be made within 60
days after the required forms and any
other supporting documentation need-
ed in making the determinations are
received in the county FSA office. If
the determination is not made within
60 days, the producer will receive a de-
termination for that program year that
reflects the determination sought by
the producer unless the Deputy Admin-
istrator determines that the producer
did not follow the farm operating plan
that was presented to the county or
State committee for the applicable
year.

(g) Initial determinations concerning
the provisions of this part will be made
by the FSA State office with respect to
any farm operating plan that is for a
joint operation with six or more mem-
bers.

(h) Reviews of farming operations
and corresponding documentation sub-
mitted by program participants may be
conducted at any time to determine
compliance with applicable statutes
and regulations. The completion of the
reviews is not subject to the time con-

§1400.3

straints specified in paragraph (f) of
this section.

(i) The Deputy Administrator will pe-
riodically monitor the status of com-
pletion of assigned compliance reviews
and take any actions deemed appro-
priate to ensure timely completion of
reviews for payment eligibility and
payment limitation compliance pur-
poses.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 899, Jan. 7, 2010; 80 FR 78128, Dec. 16, 2015;
85 FR 52036, Aug. 24, 2020]

§1400.3 Definitions.

(a) The terms defined in part 718 of
this title are applicable to this part
and all documents issued in accordance
with this part, except as otherwise pro-
vided in this section.

(b) The following definitions are also
applicable to this part:

Active personal management means
personally providing and participating
in activities considered critical to the
profitability of the farming operation
and performed under one or more of the
following categories:

(1) Capital, which includes:

(i) Arranging financing and managing
capital;

(ii) Acquiring equipment;

(iii) Acquiring land or negotiating
leases;

(iv) Managing insurance; and

(v) Managing participation in USDA
programs;

(2) Labor, which includes hiring and
managing of hired labor; and

(3) Agronomics and marketing, which
includes:

(i) Selecting crops and making plant-
ing decisions;

(ii) Acquiring and purchasing crop in-
puts;

(iii) Managing crops (that is, what-
ever managerial decisions are needed
with respect to keeping the growing
crops living and healthy—soil fertility
and fertilization, weed control, insect
control, irrigation if applicable) and
making harvest decisions; and

(iv) Pricing and marketing of crop
production.

Administrator means the Adminis-
trator of the Farm Service Agency in-
cluding any designee of the Adminis-
trator.
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§1400.3

Alien means any person not a citizen
or national of the United States.

Attribution means the combination of
any payment made directly to a person
or legal entity with the person’s or
legal entity’s pro rata direct and indi-
rect interest in payments received by a
legal entity, joint venture, or general
partnership.

Average Adjusted Gross Income means
the average of the adjusted gross in-
come as defined under 26 U.S.C. 62 or
comparable measure of the person or
legal entity over the 3 taxable years
preceding the most immediately pre-
ceding complete taxable year.

Capital means the funding provided
by a person or legal entity to the farm-
ing operation for the operation to con-
duct farming activities. In determining
whether a person or legal entity has
independently contributed capital, in
the form of funding, to the farming op-
eration, the capital must have been de-
rived from a fund or account separate
and distinct from that of any other
person or legal entity with an interest
in the farming operation. Capital does
not include the value of any labor or
management that is contributed to the
farming operation or any outlays for
land or equipment. A capital contribu-
tion must be a direct out-of-pocket
input of a specified sum or an amount
borrowed by the person or legal entity
and does not include advance program
payments.

Chief means the Chief of the Natural
Resources Conservation Service includ-
ing any designee of the Chief (also re-
ferred to in this part as NRCS Chief).

Contribution means providing land,
capital, or equipment assets, and the
actions of providing active personal
labor or active personal management
to a farming operation in exchange for,
or with the expectation of, deriving
benefit based solely on the success of
the farming operation.

Deputy Administrator means the Dep-
uty Administrator for Farm Programs,
Farm Service Agency including any
designee.

Environmentally sensitive land of spe-
cial significance means land offered for
enrollment or adjacent to the land of-
fered for enrollment that contains, or
through enrollment will address, crit-
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ical resources including, but not lim-
ited to:

(1) Habitat for threatened,
gered, or at-risk species;

(2) Historical or cultural resources;

(3) Native grasslands;

(4) Unique wetlands;

(6) Rare, unique, or related soils; and

(6) Critical groundwater recharge
areas.

Equipment means the machinery and
implements needed by the farming op-
eration to conduct activities of the
farming operation, including machin-
ery and implements involved in land
preparation, planting, cultivating, har-
vesting, or marketing of the crops in-
volved. Equipment also includes ma-
chinery and implements needed to es-
tablish and maintain conserving cover
crops on CRP acreages and those need-
ed to conduct livestock operations. The
equipment may be leased from any
source. If the equipment is leased from
another person or legal entity with an
interest in the farming operation, the
equipment must be leased at a fair
market value.

Family member means a person to
whom another member in the farming
operation is related as a lineal ances-
tor, lineal descendant, sibling, first
cousin, niece, nephew, spouse, or other-
wise by marriage.

Farming operation means a business
enterprise engaged in the production of
agricultural products, commodities, or
livestock, operated by a person, legal
entity, or joint operation that is eligi-
ble to receive payments, directly or in-
directly, under one or more of the pro-
grams specified in §1400.1. A person or
legal entity may have more than one
farming operation if the person or legal
entity is a member of one or more joint
operations.

Indian tribe means any Indian tribe,
band, nation, pueblo, or other orga-
nized group or community, including
any Alaska Native village or regional
or village corporation as defined in or
established pursuant to the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1601-1629h), which is recognized as eli-
gible for special programs and services
provided by the United States to Indi-
ans because of their status as Indians.

Interest in the farming operation means
any of the following:

endan-
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(1) Owner, lessor, or lessee of the land
in the farming operation;

(2) An interest in the agricultural
products, commodities, or livestock
produced by the farming operation; or

(3) A member of a joint operation
that is an owner, lessor, or lessee of the
land in the farming operation or has an
interest in the agricultural products,
commodities, or livestock produced by
the farming operation.

Irrevocable trust means a trust as
specified in this definition. Any trust
not meeting this definition will be con-
sidered a revocable trust. A trust may
be considered to be an irrevocable trust
only if:

(1) The trust cannot be modified or
terminated by the grantor;

(2) The grantor has no future, contin-
gent, or remainder interest in the cor-
pus of the trust; and

(3) The trust agreement does not pro-
vide for the transfer of the corpus of
the trust to the remainder beneficiary
in less than 20 years from the date the
trust is established except in cases
where the transfer is contingent upon
either the remainder beneficiary
achieving at least the age of majority
or the death of the grantor or income
beneficiary.

Joint operation means a general part-
nership, joint venture, or other similar
business organization in which the
members are jointly and severally lia-
ble for the obligations of the organiza-
tion.

Land means farmland that meets the
specific requirements of the applicable
program. The land may be leased from
any source. If the land is leased from
another person or legal entity with an
interest in the farming operation, the
land must be leased at a fair market
value.

Lawful alien means any person who is
not a citizen or national of the United
States but who is admitted into the
United States for permanent residence
under the Immigration and Nationality
Act and possesses appropriate valid
credentials issued by the United States
Citizenship and Immigration Services,
Department of Homeland Security.

Legal entity means an entity created
under Federal or State law and that:

(1) Owns land or an agricultural com-
modity, product, or livestock; or

§1400.3

(2) Produces an agricultural com-
modity, product, or livestock.

Livestock means those animals in-
cluded in §1416.304(a) of this chapter.

Payment means:

(1) Payments made in accordance
with part 1412 of this chapter or suc-
cessor regulation of this chapter;

(2) CRP annual rental payments
made in accordance with part 1410 of
this chapter or successor regulation of
this chapter;

(3) NAP payments made in accord-
ance with part 1437 of this chapter or
successor regulation of this chapter;

(4) ELAP, LIP, LFP, and TAP pay-
ments made in accordance with part
1416 of this chapter or successor regula-
tions of this chapter:

(5) Price support payments made in
accordance with parts 1421 and 1434 of
this chapter; and

(6) For other programs, any bpay-
ments designated in individual pro-
gram regulations in this chapter.

Person means an individual, natural
person and does not include a legal en-
tity.

Public school means a primary, ele-
mentary, secondary school, college, or
university that is directly adminis-
tered under the authority of a govern-
mental body or that receives a pre-
dominant amount of its financing from
public funds.

Secretary means the Secretary of the
United States Department of Agri-
culture.

Sharecropper means a person who per-
forms work in connection with the pro-
duction of the crop under the super-
vision of the operator and who receives
a share of the crop in return for work.

Significant contribution means the
provision of the following to a farming
operation:

(i)(A) For land, capital, or equipment
contributed independently by a person
or legal entity, a contribution that has
a value at least equal to 50 percent of
the person’s or legal entity’s commen-
surate share of the total:

(I) Value of the capital necessary to
conduct the farming operation;

(2) Rental value of the land necessary
to conduct the farming operation; or

(3) Rental value of the equipment
necessary to conduct the farming oper-
ation; or
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(B) If the contribution by a person or
legal entity consists of any combina-
tion of land, capital, and equipment,
such combined contribution must have
a value at least equal to 30 percent of
the person’s or legal entity’s commen-
surate share of the total value of the
farming operation;

(ii) For active personal labor, an
amount contributed by a person to the
farming operation that is described by
the smaller of the following:

(A) 1,000 hours per calendar year; or

(B) 50 percent of the total hours that
would be necessary to conduct a farm-
ing operation that is comparable in
size to such person’s or legal entity’s
commensurate share in the farming op-
eration;

(iii) With respect to active personal
management, activities that are crit-
ical to the profitability of the farming
operation, taking into consideration
the person’s or legal entity’s commen-
surate share in the farming operation;
and

(iv) With respect to a combination of
active personal labor and active per-
sonal management, when neither con-
tribution by itself meets the require-
ment of paragraphs (ii) and (iii) of this
definition, a combination of active per-
sonal labor and active personal man-
agement that, when made together, re-
sults in a critical impact on the profit-
ability of the farming operation in an
amount at least equal to either the sig-
nificant contribution of active personal
labor or active personal management
as defined in paragraphs (ii) and (iii) of
this definition.

Substantial amount of active personal
labor means the provision of active per-
sonal labor to a farming operation in
an amount described by the smaller of
the following:

(1) 1,000 hours per calendar year; or

(2) 50 percent of the total hours that
would be necessary to conduct a farm-
ing operation that is comparable in
size to the person’s or legal entity’s
commensurate share in the farming op-
eration.

Total value of the farming operation
means the total of the costs, excluding
the value of active personal labor and
active personal management contrib-
uted by a person who is a member of
the farming operation, needed to carry
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out the farming operation for the year
for which the determination is made.

[73 FR 79273, Dec. 29, 2008, as amended at 79
FR 21097, Apr. 14, 2014; 85 FR 52037, Aug. 24,
2020; 85 FR 73602, Nov. 19, 2020]

§1400.4 Indian Tribe.

Provisions of this part do not apply
to Indian tribes as defined in §1400.3.

§1400.5 Denial of program benefits.

(a) All or any part of a payment oth-
erwise due a person or legal entity on
all farms in which the person or legal
entity has an interest may be withheld
or be required to be refunded if the per-
son or legal entity fails to comply with
the provisions of this part.

(b) All or any part of a payment oth-
erwise due a person or legal entity on
all farms in which the person or legal
entity has an interest may be withheld
or be required to be refunded if the per-
son or legal entity fails to comply with
the provisions of this part and adopts
or participates in adopting a scheme or
device designed to evade this part, or
that has the effect of evading this part.
Examples of acts may include, but are
not limited to:

(1) Concealing information that af-
fects the application of this part;

(2) Submitting false or erroneous in-
formation; or

(3) Creating a business arrangement
using rental agreements and other ar-
rangements to conceal the interest of a
person or legal entity in a farm or
farming operation for the purpose of
obtaining program payments the per-
son or legal entity would otherwise not
be eligible to receive. Examples of busi-
ness arrangements or acts include, but
are not limited to the following:

(i) No crops are grown or agricultural
commodities produced by the rep-
resented operation;

(ii) The represented operation has no
appreciable assets;

(iii) The only source of capital for
the operation is the program pay-
ments; or

(iv) The represented operation exists
only for the receipt of program pay-
ments.

(c) If the Deputy Administrator de-
termines that a person or legal entity
has adopted a scheme or device to
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evade, or that has the purpose of evad-
ing, the provisions of 7 U.S.C. 1308,
1308-1, or 1308-3, as amended, the per-
son or legal entity will be ineligible to
receive payments under the programs
specified in §1400.1 in the year the
scheme or device was perpetrated or
adopted and the succeeding year.

(d) A person or legal entity that lies
or perpetuates fraud, commits fraud, or
participates in equally serious actions
for the benefit of the person or legal
entity, or the benefit of any other per-
son or legal entity, to exceed the appli-
cable limit on payments or the require-
ments of this part will be subject to a
b-year denial of all program benefits.
Examples of equally serious actions in-
clude, but are not limited to:

(1) Knowingly engaged in, or aided in
the creation of a fraudulent document;

(2) Failed to disclose material infor-
mation relevant to the administration
of the provisions of this part, or

(3) Any other actions of a person or
legal entity determined by the Deputy
Administrator as designed or intended
to circumvent the provisions of this
subpart.

(e) Program payments and benefits
will be denied on pro-rata basis:

(1) In accordance to the interest held
by the person or legal entity in any
other legal entity or joint operations
and

(2) To any person or legal entity that
is a cash rent tenant on land owned or
under control of a person or legal enti-
ty for which a determination of this
section has been made.

[738 FR 79273, Dec. 29, 2008, as amended at 85
FR 52038, Aug. 24, 2020]

§1400.6 Joint and several liability.

(a) Any legal entity, including joint
operations, and any member of a legal
entity determined to have knowingly
participated in a scheme or device, or
other equally serious actions to evade
the payment limitation provisions in
this part, or that has the purpose of
evading the provisions of this part, will
be jointly and severally liable for any
amounts determined to be payable as
the result of the scheme or device, or
other examples of equally serious ac-
tions mentioned in this section or in
§1400.5, including amounts necessary to
recover the payments.

§1400.9

(b) Any person or legal entity that
cooperates in the enforcement of the
payment limitation and payment eligi-
bility provisions of this part may be
partially or fully released from liabil-
ity, as determined by the Executive
Vice President, CCC.

(c) The provisions of this section will
be applicable in addition to any liabil-
ity that arises under a criminal or civil
statute.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 899, Jan. 7, 2010; 85 FR 52038, Aug. 24, 2020]
§1400.7

A revocable trust and the grantor
will be considered to be the same per-
son under this part.

[85 FR 52038, Aug. 24, 2020]

Revocable trust.

§1400.8 Equitable treatment.

(a) Actions taken by a person or legal
entity in good faith based on action or
advice of an authorized representative
of the Administrator may be accepted
as meeting the requirements of this
part to the extent the Administrator
deems necessary to provide fair and eq-
uitable treatment to the person or
legal entity.

(b) Actions taken by a person or legal
entity in good faith based on action or
advice of an authorized representative
of the NRCS Chief may be accepted as
meeting the requirements of this part
to the extent the NRCS Chief deems
necessary to provide fair and equitable
treatment to the person or legal enti-
ty.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52038, Aug. 24, 2020]

§1400.9 Appeals.

(a) A person or legal entity may ob-
tain reconsideration and review of de-
terminations made under this part in
accordance with the appeal regulations
set forth in part 780 of this title. With
respect to the appeals, the applicable
reviewing authority will:

(1) Schedule a hearing with respect to
the appeal within 45 days following re-
ceipt of the written appeal and

(2) Issue a determination within 60
days following the hearing.

(b) The time limitations provided in
paragraph (a) will not apply if:
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(1) The appellant, or the appellant’s
representative, requests a postpone-
ment of the scheduled hearing;

(2) The appellant, or the appellant’s
representative, requests additional
time following the hearing to present
additional information or a written
closing statement;

(3) The appellant has not timely pre-
sented information to the reviewing
authority; or

(4) An investigation by the Office of
Inspector General is ongoing or a court
proceeding is involved that affects the
amount of payments a person may re-
ceive.

(c) If the deadlines provided in para-
graphs (a) and (b) of this section are
not met, the relief sought by the pro-
ducer’s appeal will be granted for the
applicable crop year unless the Deputy
Administrator determines that the pro-
ducer did not follow the farm operating
plan initially presented to the county
committee for the year that is the sub-
ject of the appeal.

(d) An appellant may waive the pro-
visions of paragraphs (a) and (b) of this
section.

[738 FR 79273, Dec. 29, 2008, as amended at 85
FR 52038, Aug. 24, 2020]

§1400.10 Notification of interests.

(a) To facilitate administration of
subparts B, C, E, and F of this part for
programs specified in §1400.1, or any
other program as provided in indi-
vidual program regulations in this
chapter, a person or legal entity must
provide information in the manner as
prescribed by the Deputy Adminis-
trator.

(b) The information required to be
submitted under paragraph (a) of this
section must include:

(1) The name, address, valid taxpayer
identification number, and ownership
share of each person, or the name, ad-
dress, valid taxpayer identification
number, and ownership share of each
legal entity, that holds or acquires an
ownership interest in the legal entity;
and

(2) The name, address, valid taxpayer
identification number, and ownership
share of each legal entity in which the
person or legal entity holds an owner-
ship interest.
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(c) Except as provided in paragraph
(d) of this section, payments to a legal
entity will be reduced in proportion to
a member’s ownership share when a
valid taxpayer identification number
for a person or legal entity that holds
a direct or indirect ownership interest
of less than 10 percent at, or above the
fourth level of ownership in the busi-
ness structure 1is not provided to
USDA. Additionally, A legal entity will
not be eligible to receive payment
when a valid taxpayer identification
number for a person or legal entity
that holds a direct or indirect owner-
ship interest of 10 percent or greater
at, or above the fourth level of owner-
ship in the business structure is not
provided to USDA.

(d) In order to be eligible to receive
any payment specified in §1400.1(a)(7)
or as provided by the Natural Re-
sources Conservation Service in indi-
vidual program regulations in this
chapter, a person or legal entity must
provide information in the manner as
prescribed by the Deputy Adminis-
trator as identified in paragraph (b) of
this section. Paragraph (c) of this sec-
tion does not apply to the identified
Natural Resources Conservation Serv-
ice programs (programs specified in
§1400.1(a)(7) or any other Natural Re-
sources Conservation Service program
as specified in the individual program
regulations in this chapter).

[87 FR 1890, Jan. 11, 2023]

Subpart B—Payment Limitation
§1400.100 [Reserved]

§1400.101 Minor children.

(a) Except as provided in paragraph
(b) of this section, payments received
by a child under 18 years of age as of
June 1 of the applicable crop, program,
or fiscal year, including the person who
is the beneficiary of a trust or who is
an heir of an estate, will be attributed
for the entire crop, program, or fiscal
year to the parent receiving the great-
er amount of program payments sub-
ject to this part or to any court-ap-
pointed person such as a guardian or
conservator who is responsible for the
minor.

(b) Payments received by a minor
will not be attributed to the minor’s
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parent or to any court-appointed per-
son such as a guardian or conservator
who is responsible for the minor if all
of the following apply:

(1) The minor is a producer on a farm
and the minor’s parents or any court-
appointed person such as guardian or
conservator who is responsible for the
minor, does not have any interest in
the farm;

(2) The minor has established and
maintains a separate household from
the minor’s parents or any court-ap-
pointed person such as a guardian or
conservator who is responsible for the
minor, and the minor personally car-
ries out the farming activities with re-
spect to the minor’s farming operation
for which there is a separate account-
ing; and

(3) The minor does not live in the
same household as the minor’s parents
and:

(i) Is represented by a court-ap-
pointed guardian or conservator who is
responsible for the minor and

(ii) Ownership of the farm is vested in
the minor.

(c) A person will be considered to be
a minor until the age 18 is reached.
Court proceedings conferring majority
on a person under 18 years of age will
not change the person’s status as a
minor.

[78 FR 79273, Dec. 29, 2008, as amended at 75
FR 899, Jan. 7, 2010; 85 FR 52038, Aug. 24, 2020]

§1400.102 States, political
sions, and agencies thereof.

(a) A State, political subdivision, and
agency thereof, is not eligible for pay-
ments or benefits under programs spec-
ified in §1400.1, unless the exception
provided in paragraph (b) of this sec-
tion applies.

(b) Subject to the limitation in para-
graph (c) of this section, a State, polit-
ical subdivision, and any agency there-
of, may receive payments or benefits

subdivi-

under programs specified in
§1400.1(a)(1) if both of the following
apply:

(1) The land for which payments are
received is owned by the State, polit-
ical subdivision, or agency thereof and

(2) The payments are used solely for
the support of public schools;

(c) The total payments described in
paragraph (b) of this section cannot ex-

§1400.104

ceed $500,000 annually except for States
with a population less than 1,500,000, as
established by the most recent U.S.
Census Bureau annual estimate of the
State’s resident population.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 899, Jan. 7, 2010; 85 FR 52038, Aug. 24, 2020]

§1400.103 Charitable organizations.

(a) A charitable organization, includ-
ing a club, society, fraternal organiza-
tion, or religious organization will be
considered a separate legal entity for
payment limitation purposes to the ex-
tent that the entity is independently
engaged in the production of crops, ag-
ricultural commodities, or livestock,
except where the land or the proceeds
from the farming operation may trans-
fer to a legal entity that exercises con-
trol or authority over the organization.

(b) If the land or the proceeds from
the farming operation may transfer to
a legal entity that exercises control or
authority over the charitable organiza-
tion, payments to the charitable orga-
nization will be attributed to the par-
ent organization.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52038, Aug. 24, 2020]

§1400.104 Changes in farming oper-
ations.

(a) Any change in a farming oper-
ation that would increase the number
of persons to which the provisions of
this part apply must be bona fide and
substantive. If bona fide, the following
will be considered to be a substantive
change in the farming operation:

(1) The addition of a family member
to a farming operation in accordance
with §1400.208, except that the addition
will not affect the status of any other
person or legal entity that is added to
the farming operation; or

(2) With respect to a landowner only,
a change from a cash rent to a share
rent; or

(3) An increase through the acquisi-
tion of land used for agricultural pro-
duction not previously involved in the
farming operation of at least 20 percent
or more in the total land involved in
the farming operation.

(i) For the purpose of payment limi-
tations, the increase in agricultural
land will be considered an applicable
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bona fide and substantive change for
the increase of only one person or legal
entity to the farming operation, un-
less;

(ii) A representative of the State
FSA office determines, based on the
magnitude and complexity of the
change represented, the increase in ag-
ricultural land supports additional per-
sons or legal entities to the farming
operation; or

(4) A change in ownership by sale or
gift of equipment from a person or
legal entity previously engaged in a
farming operation to a person or legal
entity that has not been involved in
the operation. The sale or gift of equip-
ment will be considered to be bona fide
and substantive only if:

(i) The transferred amount of the
equipment is commensurate with the
new person’s or legal entity’s share of
the farming operation;

(ii) The sale or gift of the equipment
was based on the equipment’s fair mar-
ket value;

(iii) The former owner of the equip-
ment has no direct or indirect control
over the equipment;

(iv) The transaction was not financed
by the former owner; and

(v) Preference was not given to the
former owner to re-purchase the equip-
ment at a later date; or

(5) A change in ownership by sale or
gift of land or livestock from a person
or legal entity who previously has been
engaged in a farming operation to a
person or legal entity that has not
been involved in the operation. The
sale or gift of land or livestock will be
considered to be bona fide and sub-
stantive only if:

(i) The transferred amount of the
land or livestock is commensurate with
the new person’s or legal entity’s share
of the farming operation;

(ii) The sale or gift of land or live-
stock was based on land’s or livestock’s
fair market value;

(iii) The former owner of the land or
livestock has no direct or indirect con-
trol over the land or livestock;

(iv) The transaction was not financed
by the former owner; and

(v) Preference was not given to the
former owner to re-purchase the land
or livestock at a later date.
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(b) Unless the requirements in para-
graph (a) of this section are met, the
increase in persons in the farming op-
eration will not be recognized for pay-
ment limitation purposes and the addi-
tional persons or legal entities are not
eligible for program payment identified
in §1400.1 otherwise resulting from the
farming operation.

[78 FR 79273, Dec. 29, 2008, as amended at 75
FR 899, Jan. 7, 2010; 85 FR 52038, Aug. 24, 2020]

§1400.105 Attribution of payments.

(a) A payment made directly to a per-
son or legal entity will be combined
with the pro rata interest of the person
or legal entity in payments received by
a legal entity in which the person or
legal entity has a direct or indirect
ownership interest, unless the pay-
ments of the legal entity have been re-
duced by the pro rata share of the per-
son or legal entity.

(b) A payment made to a legal entity
will be attributed to those persons who
have a direct and indirect ownership
interest in the legal entity, unless the
payment of the legal entity has been
reduced by the pro rata share of the
person.

(c) Attribution of payments made to
legal entities will be tracked through
four levels of ownership in legal enti-
ties as follows:

(1) First level of ownership—any pay-
ment made to a legal entity that is
owned in whole or in part by a person
will be attributed to the person in an
amount that represents the direct own-
ership interest in the first-tier or pay-
ment legal entity;

(2)(1) Second level of ownership—any
payment made to a first-tier legal enti-
ty that is owned in whole or in part by
another legal entity (referred to as a
second-tier legal entity) will be attrib-
uted to the second-tier legal entity in
proportion to the ownership of the sec-
ond-tier legal entity in the first-tier
legal entity;

(ii) If the second-tier legal entity is
owned in whole or in part by a person,
the amount of the payment made to
the first-tier legal entity will be attrib-
uted to the person in the amount that
represents the indirect ownership in
the first-tier legal entity by the per-
son.
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(3) Third and fourth levels—except as
provided in paragraph (2)(ii) of this sec-
tion, any payments made to a legal en-
tity at the third and fourth tiers of
ownership will be attributed in the
same manner as specified in paragraph
(2)(1) of this section.

(4) Fourth-tier ownership—if the
fourth-tier of ownership is that of a
legal entity and not that of a person, a
reduction in payment will be applied to
the first-tier or payment legal entity
in the amount that represents the indi-
rect ownership in the first-tier or pay-
ment legal entity by the fourth-tier
legal entity.

(d) For purposes of administering di-
rect attribution, and to determine a
person’s ownership interest in a legal
entity that receives a payment subject
to limitation; the ownership interest
on June 1 of each year will be used.

(1) If the change in ownership inter-
est is due to the death of an interest
holder in the legal entity or the legal
entity did not exist on June 1 of the ap-
plicable year, the Deputy Adminis-
trator may determine that a change
after June 1 is considered relevant or
effective for the current year.

(2) Changes that occur after June 1
cannot be used to increase the amount
of program payments a legal entity, or
its members, is eligible to receive di-
rectly or indirectly for the applicable
year.

(e) Direct attribution of payments is
not applicable to a cooperative associa-
tion of producers with respect to com-
modities produced by the members of
the association that are marketed by
the association on behalf of the mem-
bers of the association. The payments
will instead be attributed to the pro-
ducers as persons.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.106 Payment limits.

(a) Direct or indirect payments made
to a person or legal entity will not ex-
ceed the amounts specified in subpart
A of this part and will be determined in
accordance with §1400.105.

(b) Payments made to a joint oper-
ation cannot exceed, for each payment
specified in subpart A of this part, the
amount determined by multiplying the
maximum payment amount specified

§1400.201

in subpart A of this part by the number
of persons and legal entities, other
than joint operations, that comprise
the ownership of the joint operation.

(c) Payments made to a legal entity
will be reduced proportionately by an
amount that represents the direct or
indirect ownership in the legal entity
by any person or legal entity that has
otherwise reached the applicable max-
imum payment limitation.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

Subpart C—Payment Eligibility

§1400.201 General provisions for de-
termining whether a person or legal
entity is actively engaged in farm-
ing.

(a) To be considered eligible to re-
ceive payments with respect to a par-
ticular farming operation, a person or
legal entity must be actively engaged
in farming with respect to the oper-
ation.

(b) Actively engaged in farming
means, except as otherwise provided in
this part, that the person or legal enti-
ty:

(1) Independently and separately
makes a significant contribution to a
farming operation of:

(i) Capital, equipment, or land, or a
combination of capital, equipment, or
land and

(ii) Active personal labor or active
personal management, or a combina-
tion of active personal labor and active
personal management;

(2) Has a share of the profits or losses
from the farming operation commensu-
rate with the person’s or legal entity’s
contributions to the operation; and

(3) Makes contributions to the farm-
ing operation that are at risk for a
loss, with the level of risk being com-
mensurate with the person’s or legal
entity’s claimed share of the farming
operation.

(c) All of the following factors will be
taken into consideration in deter-
mining if the person or legal entity is
independently and separately contrib-
uting a significant amount of capital,
equipment, or land, or a combination
of capital, equipment, or land, to the
farming operation:
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(1) A separate and distinct interest in
the land, crop, and livestock involved
in the farming operation;

(2) The demonstration of separate
and total responsibility for the interest
in the land, crop, and livestock in the
farming operation; and

(3) All funds and business accounts of
the farming operation are separate
from that of any other person and legal
entity.

(d) In determining if the person or
legal entity is independently and sepa-
rately contributing a significant
amount of active personal labor or ac-
tive personal management, all of the
following factors will be taken into
consideration:

(1) The types of crops and livestock
produced by the farming operation;

(2) The normal and customary farm-
ing practices of the area;

(3) The total amount of labor and
management necessary for the farming
operation in the area; and

(4) Whether the person or legal entity
receives compensation for the labor
and management activities.

[738 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.202

(a) A person will be considered to be
actively engaged in farming with re-
spect to a farming operation if:

(1) The person independently and sep-
arately makes a significant contribu-
tion to a farming operation of:

(i) Capital, equipment, or land, or a
combination of capital, equipment, or
land and

(ii) Active personal labor or active
personal management, or a combina-
tion of active personal labor and active
personal management;

(2) Has a share of the profits or losses
from the farming operation commensu-
rate with the person’s or legal entity’s
contributions to the operation; and

(3) Makes contributions to the farm-
ing operation that are at risk for a
loss, with the level of risk being com-
mensurate with the person’s or legal
entity’s claimed share of the farming
operation.

(b) If one spouse, or an estate of a de-
ceased spouse, is determined to be ac-
tively engaged in farming as specified
in paragraph (a) of this section, the

Persons.
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other spouse is considered to have
made a significant contribution, as
specified in paragraph (a)(1)(ii) of this
section, only to the same farming oper-
ation.

(c) If a farming operation is con-
ducted by a person, and the capital,
land, or equipment is contributed by
the person, the capital, land, or equip-
ment:

(1) To meet the requirements of para-
graph (a)(1)(i) of this section, must be
contributed directly by the person and
must not be acquired as a result of a
loan made to, guaranteed, co-signed, or
secured by any other person, joint op-
eration, or legal entity that has an in-
terest in the farming operation; and

(2) To meet the requirements of para-
graphs (a)(2) and (a)(3) of this section,
and if acquired as a loan made to, guar-
anteed, co-signed, or secured by the
persons, joint operations, or legal enti-
ties, the loan must:

(i) Bear the prevailing interest rate
and

(ii) Have a repayment schedule con-
sidered reasonable and customary for
the area.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.203 Joint operations.

(a) A member of a joint operation
will be considered to be actively en-
gaged in farming with respect to a
farming operation if the member:

(1) Makes a significant contribution
of:

(i) Capital, equipment, or land or a
combination of capital, equipment, or
land and

(ii) Active personal labor or active
personal management, or a combina-
tion of active personal labor and active
personal management, and that are:

(A) Performed on a regular basis,

(B) Identifiable and documentable,
and

(C) Separate and distinct from the
contributions of any other member of
the farming operation;

(2) Has a share of the profits or losses
from the farming operation commensu-
rate with the member’s contributions
to the operation; and

(3) Makes contributions to the farm-
ing operation that are at risk for a
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loss, with the level of risk being com-
mensurate with the member’s claimed
share of the farming operation.

(b) For a farming operation con-
ducted by a joint operation in which
the capital, land, or equipment is con-
tributed by the joint operation, the
capital, land, or equipment:

(1) To meet the requirements of para-
graph (a)(1)(i) of this section, and if
contributed directly by the joint oper-
ation, must not be acquired as a loan
made to, guaranteed, co-signed, or se-
cured by any person, legal entity, or
other joint operation that has an inter-
est in the farming operation; and

(2) To meet the requirements of para-
graphs (a)(2) and (3) of this section, and
if acquired as a result of a loan made
to, guaranteed, co-signed, or secured by
the persons, legal entities, or joint op-
erations with an interest in the oper-
ation, the loan must:

(i) Bear the prevailing interest rate
and

(ii) Have a repayment schedule con-
sidered reasonable and customary for
the area.

(c) If a joint operation separately
makes a significant contribution of
capital, equipment, or land, or a com-
bination of capital, equipment, or land,
and the joint operation meets the pro-
visions of §1400.201(b)(2) and (3), the
members of the joint operation who
make a significant contribution of ac-
tive personal labor, active personal
management, or a combination of ac-
tive personal labor and active personal
management to the farming operation
as specified in paragraph (a)(1)(ii) of
this section will be considered to be ac-
tively engaged in farming with respect
to the farming operation.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.204 Limited partnerships, lim-
ited liability partnerships, limited
liability companies, corporations,
and other similar legal entities.

(a) A limited partnership, limited 1li-
ability partnership, limited liability
company, corporation, or other similar
legal entity will be considered to be ac-
tively engaged in farming with respect
to a farming operation if:

(1) The legal entity independently
and separately makes a significant

§1400.204

contribution to the farming operation
of capital, equipment, or land, or a
combination of capital, equipment, or
land;

(2) Each partner, stockholder, or
member with an ownership interest or
their spouse with an ownership interest
makes a contribution, whether com-
pensated or not compensated, of active
personal labor, active personal man-
agement, or a combination of active
personal labor and active personal
management to the farming operation;
that are:

(i) Performed on a regular basis;

(ii) Identifiable and documentable;
and

(iii) Separate and distinct from the
contributions of any other partner,
stockholder or member of the farming
operation;

(3) The collective contribution of the
partners, stockholders and members is
significant and commensurate;

(4) The legal entity has a share of the
profits or losses from the farming oper-
ation commensurate with the legal en-
tity’s contributions to the operation;
and

(5) The legal entity makes contribu-
tions to the farming operation that are
at risk for a loss, with the level of risk
being commensurate with the legal en-
tity’s claimed share of the farming op-
eration.

(b) If any partner, stockholder, or
member fails to meet the requirements
in paragraph (a)(2) of this section, any
program payment and benefit subject
to this subpart provided to the legal
entity will be reduced by an amount
commensurate with the ownership
share held by that partner, stock-
holder, or member in the legal entity.

(c) An exception to paragraph (b) of
this section will apply if:

(1) At least 50 percent of the stock is
held by partners, stockholders, or
members that are actively providing
labor or management and

(2) The partners, stockholders, or
members are collectively receiving, di-
rectly or indirectly, total payments
equal to or less than one payment limi-
tation.

(d) For a farming operation con-
ducted by a legal entity in which the
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capital, land, or equipment is contrib-
uted by the legal entity, the capital,
land, or equipment:

(1) To meet the requirements of para-
graph (a)(1) of this section, must be
contributed directly by the legal entity
and must not be acquired as a loan
made to, guaranteed, co-signed, or se-
cured by any person, legal entity, or
joint operation that has an interest in
the farming operation, as defined in
this part; and

(2) To meet the requirements of para-
graphs (a)(4) and (a)(b) of this section,
and if acquired as a result of a loan
made to, guaranteed, co-signed, or se-
cured by the persons, legal entities, or
joint operations as defined, the loan
must:

(i) Bear the prevailing interest rate
and

(ii) Have a repayment schedule con-
sidered reasonable and customary for
the area.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.205 Trusts.

A trust will be considered to be ac-
tively engaged in farming with respect
to a farming operation if:

(a) The trust independently and sepa-
rately makes a significant contribution
to the farming operation of capital,
equipment, or land, or a combination
of capital, equipment, or land;

(b) The income beneficiaries collec-
tively make a significant contribution
of active personal labor or active per-
sonal management, or a combination of
active personal labor and active per-
sonal management to the farming oper-
ation. The combined interest of all the
income beneficiaries providing active
personal labor or active personal man-
agement, or a combination of active
personal labor and active personal
management, must be at least 50 per-
cent;

(c) The trust has a share of the prof-
its or losses from the farming oper-
ation commensurate with the legal en-
tity’s contributions to the operation;

(d) The trust makes contributions to
the farming operation that are at risk
for a loss, with the level of risk being
commensurate with the legal entity’s
claimed share of the farming oper-
ation;
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(e) For a farming operation con-
ducted by a trust in which the capital,
land, or equipment is contributed by
the trust, the capital, land, or equip-
ment:

(1) To meet the requirements of para-
graph (a) of this section, must be con-
tributed directly by the trust and must
not be acquired as a loan made to,
guaranteed, co-signed, or secured by
any person, legal entity, or joint oper-
ation that has an interest in the farm-
ing operation, as defined in this part;
and

(2) To meet the requirements of para-
graphs (¢) and (d) of this section and if
land, capital or equipment is acquired
as a result of a loan made to, guaran-
teed, co-signed, or secured by the per-
sons, legal entities, or joint operations
as defined, the loan must:

(i) Bear the prevailing interest rate;
and

(ii) Have a repayment schedule con-
sidered reasonable and customary for
the area.

(f) The trust has provided a tax iden-
tification number of the trust unless
the trust is a revocable trust and the
grantor is the sole income beneficiary;
and

(g) The trust has provided a copy of
the trust agreement to the county
committee unless the trust is a rev-
ocable trust.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.206 Estates.

(a) For 2 program years after the pro-
gram year in which a person dies, the
person’s estate will be considered to be
actively engaged in farming if:

(1) The estate, as a legal entity,
makes a significant contribution of ei-
ther:

(i) Capital, equipment, or land or

(ii) A combination of capital, equip-
ment, or land; and

(2) The personal representative or
heirs of the estate collectively make a
significant contribution of either:

(i) Active personal labor or active
personal management or

(ii) The combination of active per-
sonal labor and active personal man-
agement; and
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(3) The estate has a share of the prof-
its or losses from the farming oper-
ation commensurate with the legal en-
tity’s contributions to the operation;

(4) The estate makes contributions to
the farming operation that are at risk
for a loss, with the level of risk being
commensurate with the legal entity’s
claimed share of the farming oper-
ation; and

(5) The representative of the estate
has provided a tax identification num-
ber for the estate and a copy of a court
order, will, or other legal document
that identifies the heir(s) and tax iden-
tification number(s) of the heir(s).

(b) For a farming operation con-
ducted by an estate in which the cap-
ital, land, or equipment is contributed
by the estate, the capital, land, or
equipment:

(1) To meet the requirements of para-
graph (a) of this section, must be con-
tributed directly by the estate and
must not be acquired as a loan made
to, guaranteed, co-signed, or secured by
any person, legal entity, or joint oper-
ation that has an interest in the farm-
ing operation, as defined in this part;
and

(2) To meet the requirements of para-
graphs (c)(3)and (a)(4) of this section,
and if land, capital or equipment is ac-
quired as a result of a loan made to,
guaranteed, co-signed, or secured by
the persons, legal entities, or joint op-
erations as defined, the loan must:

(i) Bear the prevailing interest rate;
and

(ii) Have a repayment schedule con-
sidered reasonable and customary for
the area.

(c) After the period set forth in para-
graph (a) of this section, the deceased
person’s estate will not be considered
to be actively engaged in farming un-
less, on a case by case basis, the Dep-
uty Administrator determines, for the
purpose of obtaining program pay-
ments, that the estate has not been
settled.

[78 FR 79273, Dec. 29, 2008, as amended at 75
FR 900, Jan. 7, 2010; 85 FR 52039, Aug. 24, 2020]

§1400.207 Landowners.

(a) A person or legal entity that is a
landowner, including landowners with
an undivided interest in land, making a
significant contribution of owned land

§1400.208

to the farming operation, will be con-
sidered to be actively engaged in farm-
ing with respect to the owned land, if
the landowner:

(1) Receives rent or income for the
use of the land based on the land’s pro-
duction or the operation’s operating re-
sults;

(2) Has a share of the profits or losses
from the farming operation commensu-
rate with the landowner’s contribu-
tions to the operation; and

(3) Makes contributions to the farm-
ing operation that are at risk for a
loss, with the level of risk being com-
mensurate with the landowner’s
claimed share of the farming oper-
ation.

(b) A landowner also includes a mem-
ber of a joint operation if the joint op-
eration holds title to land in the name
of the joint operation and if the joint
operation or its members submit ade-
quate documentation to determine
that, upon dissolution of the joint op-
eration, the title to the land owned by
the joint operation will revert to the
member of the joint operation.

[78 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.208 Family members.

(a) Notwithstanding the provisions of
§§1400.201 through 1400.206, with respect
to a farming operation conducted by
persons, a majority of whom are family
members, an adult family member who
makes a significant contribution of ac-
tive personal labor, active personal
management, or a combination of ac-
tive personal labor and active personal
management will be considered to be
actively engaged in farming if the
adult family member meets the provi-
sions in paragraph (b) of this section.

(b) An adult family member who
elects to be considered actively en-
gaged in farming under this section
must:

(1) Have a share of the profits or
losses from the farming operation com-
mensurate with the person’s contribu-
tions to the operation and

(2) Make contributions to the farm-
ing operation that are at risk for a
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loss, with the level of risk being com-
mensurate with the person’s claimed
share of the farming operation.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.209 Sharecroppers.

(a) Notwithstanding the provisions of
§§1400.201 through 1400.206 of this part,
with respect to a person who is a share-
cropper, the person will be considered
to be actively engaged in farming if the
sharecropper meets the provisions of
paragraph (b) of this section.

(b) A sharecropper who elects to be
considered actively engaged in farming
under this section must:

(1) Make a significant contribution of
active personal labor to the farming
operation;

(2) Have a share of the profits or
losses from the farming operation com-
mensurate with the person’s contribu-
tion to the operation; and

(3) Make a contribution to the farm-
ing operation that is at risk for a loss,
with the level of risk being commensu-
rate with the person’s claimed share of
the farming operation.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.210 Deceased and incapacitated
persons.

If the person dies or is incapacitated
before a determination is made that
the person is ‘‘actively engaged in
farming,”” the representative of the de-
ceased person’s estate or the incapaci-
tated person, or other person if nec-
essary, must provide the determining
authority information to verify that
the person did make a conscious effort
to and would have been determined to
be actively engaged in farming if not
for the person’s death or incapacita-
tion. If the person dies or is incapaci-
tated after being determined to be
“actively engaged in farming,” the de-
termining authority will allow the de-
termination to be in effect for that pro-
gram year or fiscal year, as applicable.
However, the following year the person
or the person’s estate must meet all
necessary requirements in order to be

7 CFR Ch. XIV (1-1-25 Edition)

determined to be ‘‘actively engaged in
farming’’ for that year.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.211 Persons and legal entities
not considered to be actively en-
gaged in farming.

Any person or legal entity that does
not satisfy all of the applicable provi-
sions of §§1400.201 through 1400.210 and
a landowner who rents land to a farm-
ing operation for cash or a crop share
guaranteed as to the amount of the
commodity will not be considered to be
actively engaged in farming with re-
spect to the farming operation.

§1400.212 Growers of hybrid seed.

The existence of a hybrid seed con-
tract for a person or legal entity will
not be taken into account when mak-
ing an actively engaged in farming de-
termination with respect to the person
or legal entity. However, the person or
legal entity must satisfy all other ap-
plicable provisions of this part.

[78 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.213 Military personnel.

If a person is called to active duty in
the military before a determination is
made that the person is actively en-
gaged in farming, the person may be
considered to be actively engaged in
farming if the determining authority
determines that the person did make a
conscious effort to, and would have
been determined to be, actively en-
gaged in farming if the person would
not have been called to active duty. If
the person is called to active duty after
being determined to be actively en-
gaged in farming, the determination
will remain in effect for the program
year.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52039, Aug. 24, 2020]

§1400.214 Cash rent tenants.

(a) Any tenant that is actively en-
gaged in farming in accordance with
the provisions of this subpart and con-
ducts a farming operation in which the
tenant rents the land for cash, for a
crop share guaranteed as to the
amount of the commodity, or by any
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arrangement in which the tenant does
not compensate the landlord by cash or
a crop share, and receives benefits,
with respect to the land under a pro-
gram specified in §1400.1(a)(1) and (2)
will not be eligible to receive any pay-
ment with respect to the cash-rented
land unless the tenant independently
makes a significant contribution to the
farming operation of:

(1) Active personal labor; or

(2) Significant contributions of both
active personal management and
equipment.

(b) If the equipment is leased by the
tenant from:

(1) The landlord, then the lease must
reflect the fair market value of the
equipment leased with a payment
schedule considered reasonable and
customary for the area; or

(2) The same person or legal entity
that is providing hired labor to the
farming operation, then the contracts
for the lease of the equipment and for
the hired labor must be two separate
contracts.

(c) If the equipment is leased by the
tenant from the landlord, or from the
same person or legal entity that is pro-
viding hired labor to the farming oper-
ation, then the tenant must exercise
complete control over the leased equip-
ment during the entire current crop
yvear. Complete control is defined as ex-
clusive access and use by the tenant.

(d) If the cash rent tenant is a joint
operation, then each member or their
spouse must make a significant con-
tribution of active personal labor or ac-
tive personal management as specified
in §1400.203(a)(1)(ii) to be considered el-
igible for the member’s share of the
program payments received by the
joint operation on the cash rented
land.

(e) If the cash rent tenant is a legal
entity, then a significant contribution
of active personal labor or active per-
sonal management must be made to
the legal entity as specified in
§1400.204(a)(2) for the legal entity to be
considered eligible for the program
payments on the cash rented land.

[856 FR 52040, Aug. 24, 2020]

Subpart D [Reserved]

§1400.401

Subpart E—Foreign Persons

§1400.401 Eligibility.

(a) Subject to the conditions set out
in paragraphs (b) and (c) of this sec-
tion, any person who is not a citizen of
the United States or an alien lawfully
admitted into the United States for
permanent residence under the Immi-
gration and Nationality Act (8 U.S.C.
1101-1778) will be ineligible to receive
any type of loans or payments made
available under Title I of the Food,
Conservation, and Energy Act of 2008,
the Agricultural Market Transition
Act, the Commodity Credit Corpora-
tion Charter Act (15 U.S.C. 714-7140), or
subtitle D of Title XII of the Food Se-
curity Act of 1985 (16 U.S.C. 3831-3836),
or under any contract entered into
under Title XII of that Act (16 U.S.C.
3801-3845), with respect to any com-
modity produced, or land set aside
from production, on a farm that is
owned or operated by the person, un-
less the person is an individual who is
providing land, capital, and a substan-
tial amount of personal labor in the
production of crops on the farm. Like-
wise, and subject to the same condi-
tions, such persons may be ineligible
for payments under any other program
which by its own regulations specifi-
cally provides for that ineligibility and
adopts the regulations in this subpart.

(b)(1) A corporation or other legal en-
tity will be ineligible to receive pay-
ments, loans, and benefits if more than
10 percent of the ownership of the legal
entity is held by persons who are not
citizens of the United States or lawful
aliens unless each foreign person who
is a stockholder or other type of mem-
ber provides a substantial amount of
active personal labor in the production
of crops on a farm owned or operated
by the legal entity. However, upon the
written request of the legal entity, the
Deputy Administrator may make pay-
ments in an amount determined by the
Deputy Administrator to be represent-
ative of the percentage interest of the
legal entity that is owned by citizens
of the United States and lawful aliens
or foreign stockholders or other type of
member who provide a significant con-
tribution of active personal labor in
the production of crops on a farm
owned or operated by the legal entity.
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(2) In determining whether more than
10 percent of the ownership of a legal
entity is held by persons who are not
citizens of the United States or by law-
ful aliens, the ownership interest will
be the higher of the amount of the in-
terest on:

(i) The date the applicable program
contract or agreement is executed by
the legal entity or

(ii) Any other date prior to the final
harvest date that is determined and an-
nounced by the Deputy Administrator
to be normal in the area for the appli-
cable program crop.

(3) A corporation or other legal enti-
ty must inform the county committee
of any increase in ownership that oc-
curs after the applicable program con-
tract or agreement is executed.

(4) In the event of an increase in own-
ership after a payment, loan, or benefit
has been made, the legal entity will re-
fund the payment, loan, or benefit.

(5) Where there is only one class of
stock or other similar unit of owner-
ship, a person’s or legal entity’s per-
centage share of the limited partner-
ship, corporation, or other similar
legal entity will be based upon the out-
standing shares of stock or other simi-
lar unit of ownership held by the per-
son or legal entity as compared to the
total outstanding shares of stock or
other similar unit of ownership. If the
limited partnership, corporation, or
other similar legal entity has more
than one class of stock or other unit of
ownership, the percentage share of the
limited partnership, corporation or
other similar legal entity owned by a
person or legal entity will be deter-
mined by the Deputy Administrator on
the basis of market quotations. If mar-
ket quotations are unavailable or so in-
frequent that they do not represent
fair market value, the percentage share
will be determined by the Deputy Ad-
ministrator on the basis of all relevant
factors affecting the fair market value
of the stock or other unit of ownership,
including the various rights and privi-
leges that are attributed to each the
class.

(c) A citizen of the United States,
lawful alien, or legal entity that is not
subject to this part who is in lawful
possession, through a lease or other-
wise, of a farm owned by a person or

7 CFR Ch. XIV (1-1-25 Edition)

legal entity who is subject to this part
may receive a payment, loan, and ben-
efit without regard to this part.

[73 FR 79273, Dec. 29, 2008, as amended at 75
FR 19189, Apr. 14, 2010]; 85 FR 52040, Aug. 24,
2020]

§1400.402 Notification.

(a) Any legal entity, whether foreign
or domestic, that executes a program
contract or agreement under which a
payment, loan, or benefit may be avail-
able must provide written notification
to the county committee in the county
where the legal entity conducts its
farming operation if:

(1) Any person, group of persons,
legal entity, or group of legal entities
holds more than a 10 percent interest
in the legal entity; and

(2) The person, group of persons, legal
entity, or group of legal entities, in ac-
cordance with §1400.401, are ineligible
to receive a payment, loan, or benefit.

(b) Written notification must include
the name and social security number
or taxpayer identification number of
the a person or legal entity, if known,
and of all persons and legal entities
that hold an interest in the legal enti-
ty.

(c) The failure of the legal entity to
provide this information will result in
the ineligibility of the legal entity to
receive any payment, loan, or benefit.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52040, Aug. 24, 2020]

Subpart F—Average Adjusted
Gross Income Limitation

§1400.500 Applicability.

(a) A person or legal entity, other
than a joint venture or general part-
nership, will not be eligible to receive,
directly or indirectly, certain program
payments or benefits described in
§1400.1 if the average adjusted gross in-
come of the person or legal entity ex-
ceeds $900,000 for the 3 taxable years
preceding the most immediately pre-
ceding complete taxable year, as deter-
mined by the Deputy Administrator.

(b) Determinations made under this
subpart for conservation programs are:

(1) Applicable starting with the 2015
fiscal year, except for AMA which is
applicable with the 2014 fiscal year;
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(2) Based on the year for which the
conservation program contract or
agreement is approved; and

(3) Applicable for the entire term of
the subject agreement or contract.

(c) Vendors that receive payment for
technical services provided in conjunc-
tion with programs made subject to
this subpart by regulation or statute,
but who are not beneficiaries of the
program, are not subject to this sub-
part for services that are of the type
that are also performed by the Federal
Government in connection with the
programs.

(d) Payments to an escrow agent, or
other legal entity of similar capacity
in which the recipient is maintaining
temporary custody of the funds for
eventual disbursement to an eligible
program participant, are not subject to
this subpart so long as the party ulti-
mately receiving the payment is eligi-
ble under this subpart.

(e) Payments to States, counties, po-
litical subdivisions and agencies there-
of, and Indian tribes as defined in
§1400.3 are not subject to this subpart.

(f) The Administrator or NRCS Chief
may waive the limitation under this
section on a case-by-case basis for the
protection of environmentally sen-
sitive land of special significance. A
waiver request must be in writing and:

(1) Show that use of conservation
program funding on or adjacent to en-
vironmentally sensitive land of special
significance is critical to the success of
a project that provides conservation
benefits to multiple producers or land-
owners in a community, watershed, or
other geographic area;

(2) Demonstrate that the proposed
action achieves enduring protection of
environmentally sensitive land of spe-
cial significance through use of a long-
term agreement that is greater than 15
years in duration or through use of a
deed restriction on the land; or

(3) Present evidence that otherwise
demonstrates, as determined by the
Administrator or the NRCS Chief, that
the waiver is necessary to address the
critical natural resources referenced in
the definition of environmentally sen-
sitive land of special significance.

[73 FR 79273, Dec. 29, 2008, as amended at 79

FR 21097, Apr. 14, 2014; 85 FR 52040, Aug. 24,
2020]

§1400.501

§1400.501 Determination of average
adjusted gross income.

(a) Except as otherwise provided in
this subpart, average adjusted gross in-
come means:

(1) For a person filing a separate tax
return, the amount reported as ‘‘ad-
justed gross income’ on the final fed-
eral income tax return for the person
for the applicable tax year;

(2) For a person filing a joint tax re-
turn, the amount reported as ‘‘adjusted
gross income’ on the final federal in-
come tax return for the applicable tax
year unless a certified statement is
provided by a certified public account-
ant or attorney specifying the manner
in which the income would have been
declared and reported if the persons
had filed two separate returns and that
this calculation is consistent with the
information supporting the filed joint
return;

(3) For a corporation, including a
subchapter S corporation, the total re-
ported ‘‘taxable income’ as reported to
the Internal Revenue Service plus the
amount of the charitable contributions
as reported on the final federal income
tax return for the applicable tax year;

(4) For a tax exempt legal entity, the
“unrelated business taxable income” of
the legal entity as reported to the In-
ternal Revenue Service on the final
federal income tax return, less any
other income CCC determines to be
from non-commercial activities;

(5) For a limited liability company,
limited partnership, limited liability
partnership, or similar type of organi-
zation, the income from trade or busi-
ness activities plus the amount of
guaranteed payments to the members
as reported to the Internal Revenue
Service on the final federal income tax
return for the applicable tax year; and

(6) For an estate or trust, the ad-
justed total income plus charitable de-
ductions as reported to the Internal
Revenue Service on the final federal in-
come tax return for the applicable tax
year, or the amount of net increase in
the estate’s or trust’s value resulting
from its business or investment inter-
ests.

(b) For purposes of applying this sub-
part and calculating the 3-year ave