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joint operation on the cash rented
land.

(e) If the cash rent tenant is a legal
entity, then a significant contribution
of active personal labor or active per-
sonal management must be made to
the legal entity as specified in
§1400.204(a)(2) for the legal entity to be
considered eligible for the program
payments on the cash rented land.

[85 FR 52040, Aug. 24, 2020]
Subpart D [Reserved]

Subpart E—Foreign Persons

§1400.401 Eligibility.

(a) Subject to the conditions set out
in paragraphs (b) and (c) of this sec-
tion, any person who is not a citizen of
the United States or an alien lawfully
admitted into the United States for
permanent residence under the Immi-
gration and Nationality Act (8 U.S.C.
1101-1778) will be ineligible to receive
any type of loans or payments made
available under Title I of the Food,
Conservation, and Energy Act of 2008,
the Agricultural Market Transition
Act, the Commodity Credit Corpora-
tion Charter Act (15 U.S.C. 714-7140), or
subtitle D of Title XII of the Food Se-
curity Act of 1985 (16 U.S.C. 3831-3836),
or under any contract entered into
under Title XII of that Act (16 U.S.C.
3801-3845), with respect to any com-
modity produced, or land set aside
from production, on a farm that is
owned or operated by the person, un-
less the person is an individual who is
providing land, capital, and a substan-
tial amount of personal labor in the
production of crops on the farm. Like-
wise, and subject to the same condi-
tions, such persons may be ineligible
for payments under any other program
which by its own regulations specifi-
cally provides for that ineligibility and
adopts the regulations in this subpart.

(b)(1) A corporation or other legal en-
tity will be ineligible to receive pay-
ments, loans, and benefits if more than
10 percent of the ownership of the legal
entity is held by persons who are not
citizens of the United States or lawful
aliens unless each foreign person who
is a stockholder or other type of mem-
ber provides a substantial amount of

§1400.401

active personal labor in the production
of crops on a farm owned or operated
by the legal entity. However, upon the
written request of the legal entity, the
Deputy Administrator may make pay-
ments in an amount determined by the
Deputy Administrator to be represent-
ative of the percentage interest of the
legal entity that is owned by citizens
of the United States and lawful aliens
or foreign stockholders or other type of
member who provide a significant con-
tribution of active personal labor in
the production of crops on a farm
owned or operated by the legal entity.

(2) In determining whether more than
10 percent of the ownership of a legal
entity is held by persons who are not
citizens of the United States or by law-
ful aliens, the ownership interest will
be the higher of the amount of the in-
terest on:

(i) The date the applicable program
contract or agreement is executed by
the legal entity or

(ii) Any other date prior to the final
harvest date that is determined and an-
nounced by the Deputy Administrator
to be normal in the area for the appli-
cable program crop.

(3) A corporation or other legal enti-
ty must inform the county committee
of any increase in ownership that oc-
curs after the applicable program con-
tract or agreement is executed.

(4) In the event of an increase in own-
ership after a payment, loan, or benefit
has been made, the legal entity will re-
fund the payment, loan, or benefit.

(56) Where there is only one class of
stock or other similar unit of owner-
ship, a person’s or legal entity’s per-
centage share of the limited partner-
ship, corporation, or other similar
legal entity will be based upon the out-
standing shares of stock or other simi-
lar unit of ownership held by the per-
son or legal entity as compared to the
total outstanding shares of stock or
other similar unit of ownership. If the
limited partnership, corporation, or
other similar legal entity has more
than one class of stock or other unit of
ownership, the percentage share of the
limited partnership, corporation or
other similar legal entity owned by a
person or legal entity will be deter-
mined by the Deputy Administrator on
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the basis of market quotations. If mar-
ket quotations are unavailable or so in-
frequent that they do not represent
fair market value, the percentage share
will be determined by the Deputy Ad-
ministrator on the basis of all relevant
factors affecting the fair market value
of the stock or other unit of ownership,
including the various rights and privi-
leges that are attributed to each the
class.

(c) A citizen of the United States,
lawful alien, or legal entity that is not
subject to this part who is in lawful
possession, through a lease or other-
wise, of a farm owned by a person or
legal entity who is subject to this part
may receive a payment, loan, and ben-
efit without regard to this part.

[78 FR 79273, Dec. 29, 2008, as amended at 75
FR 19189, Apr. 14, 2010]; 85 FR 52040, Aug. 24,
2020]

§1400.402 Notification.

(a) Any legal entity, whether foreign
or domestic, that executes a program
contract or agreement under which a
payment, loan, or benefit may be avail-
able must provide written notification
to the county committee in the county
where the legal entity conducts its
farming operation if:

(1) Any person, group of persons,
legal entity, or group of legal entities
holds more than a 10 percent interest
in the legal entity; and

(2) The person, group of persons, legal
entity, or group of legal entities, in ac-
cordance with §1400.401, are ineligible
to receive a payment, loan, or benefit.

(b) Written notification must include
the name and social security number
or taxpayer identification number of
the a person or legal entity, if known,
and of all persons and legal entities
that hold an interest in the legal enti-
ty.

(c) The failure of the legal entity to
provide this information will result in
the ineligibility of the legal entity to
receive any payment, loan, or benefit.

[73 FR 79273, Dec. 29, 2008, as amended at 85
FR 52040, Aug. 24, 2020]

7 CFR Ch. XIV (1-1-23 Edition)

Subpart F—Average Adjusted
Gross Income Limitation

§1400.500 Applicability.

(a) A person or legal entity, other
than a joint venture or general part-
nership, will not be eligible to receive,
directly or indirectly, certain program
payments or benefits described in
§1400.1 if the average adjusted gross in-
come of the person or legal entity ex-
ceeds $900,000 for the 3 taxable years
preceding the most immediately pre-
ceding complete taxable year, as deter-
mined by the Deputy Administrator.

(b) Determinations made under this
subpart for conservation programs are:

(1) Applicable starting with the 2015
fiscal year, except for AMA which is
applicable with the 2014 fiscal year;

(2) Based on the year for which the
conservation program contract or
agreement is approved; and

(3) Applicable for the entire term of
the subject agreement or contract.

(c) Vendors that receive payment for
technical services provided in conjunc-
tion with programs made subject to
this subpart by regulation or statute,
but who are not beneficiaries of the
program, are not subject to this sub-
part for services that are of the type
that are also performed by the Federal
Government in connection with the
programs.

(d) Payments to an escrow agent, or
other legal entity of similar capacity
in which the recipient is maintaining
temporary custody of the funds for
eventual disbursement to an eligible
program participant, are not subject to
this subpart so long as the party ulti-
mately receiving the payment is eligi-
ble under this subpart.

(e) Payments to States, counties, po-
litical subdivisions and agencies there-
of, and Indian tribes as defined in
§1400.3 are not subject to this subpart.

(f) The Administrator or NRCS Chief
may waive the limitation under this
section on a case-by-case basis for the
protection of environmentally sen-
sitive land of special significance. A
waiver request must be in writing and:

(1) Show that use of conservation
program funding on or adjacent to en-
vironmentally sensitive land of special
significance is critical to the success of
a project that provides conservation
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