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(4) A determination that a parcel of 
land is a wetland or highly erodible 
land. 

(b) Limitation. The procedures con-
tained in this part may not be used to 
seek review of statutes or USDA regu-
lations issued under Federal Law. 

§ 11.4 Other laws and regulations. 
(a) The provisions of the Administra-

tive Procedure Act generally applica-
ble to agency adjudications (5 U.S.C. 
554–557), and the Equal Access to Jus-
tice Act (5 U.S.C. 504) and its imple-
menting regulations at 7 CFR part 1, 
subpart J, shall apply to proceedings 
under this part except for proceedings 
under § 11.5 and § 11.6(a). 

(b) The Federal Rules of Evidence, 28 
U.S.C. App., shall not apply to pro-
ceedings under this part. 

[64 FR 33373, June 23, 1999, as amended at 74 
FR 57401, Nov. 6, 2009] 

§ 11.5 Informal review of adverse deci-
sions. 

(a) Required informal review of FSA ad-
verse decisions. Except with respect to 
farm credit programs, a participant 
must seek an informal review of an ad-
verse decision issued at the field serv-
ice office level by an officer or em-
ployee of FSA, or by any employee of a 
county or area committee established 
under section 8(b)(5) of the Soil Con-
servation and Domestic Allotment Act, 
16 U.S.C. 590h(b)(5), before NAD will ac-
cept an appeal of a FSA adverse deci-
sion. Such informal review shall be 
done by the county or area committee 
with responsibility for the adverse de-
cision at issue. The procedures for re-
questing such an informal review be-
fore FSA are found in 7 CFR part 780. 
After receiving a decision upon review 
by a county or area committee, a par-
ticipant may seek further informal re-
view by the State FSA committee or 
may appeal directly to NAD under 
§ 11.6(b). 

(b) Optional informal review. With re-
spect to adverse decisions issued at the 
State office level of FSA and adverse 
decisions of all other agencies, a par-
ticipant may request an agency infor-
mal review of an adverse decision of 
that agency prior to appealing to NAD. 
Procedures for requesting such an in-
formal review are found at 7 CFR part 

780 (FSA), 7 CFR part 614 (NRCS), 7 
CFR part 1900, subpart B (RUS), 7 CFR 
part 1900, subpart B (RBS), and 7 CFR 
part 1900, subpart B (RHS). 

(c) Mediation. A participant also shall 
have the right to utilize any available 
alternative dispute resolution (ADR) or 
mediation program, including any me-
diation program available under title V 
of the Agricultural Credit Act of 1987, 7 
U.S.C. 5101 et seq., in order to attempt 
to seek resolution of an adverse deci-
sion of an agency prior to a NAD hear-
ing. If a participant: 

(1) Requests mediation or ADR prior 
to filing an appeal with NAD, the par-
ticipant stops the running of the 30-day 
period during which a participant may 
appeal to NAD under § 11.6(b)(1), and 
will have the balance of days remain-
ing in that period to appeal to NAD 
once mediation or ADR has concluded. 

(2) Requests mediation or ADR after 
having filed an appeal to NAD under 
§ 11.6(b), but before the hearing, the 
participant will be deemed to have 
waived his right to have a hearing 
within 45 days under § 11.8(c)(1) but 
shall have a right to have a hearing 
within 45 days after conclusion of me-
diation or ADR. 

§ 11.6 Director review of agency deter-
mination of appealability and right 
of participants to Division hearing. 

(a) Director review of agency determina-
tion of appealability. (1) Not later than 
30 days after the date on which a par-
ticipant receives a determination from 
an agency that an agency decision is 
not appealable, the participant must 
submit a written request personally 
signed by the participant to the Direc-
tor to review the determination in 
order to obtain such review by the Di-
rector. 

(2) The Director shall determined 
whether the decision is adverse to the 
individual participant and thus appeal-
able or is a matter of general applica-
bility and thus not subject to appeal, 
and will issue a final determination no-
tice that upholds or reverses the deter-
mination of the agency. This final de-
termination is not appealable. If the 
Director reverses the determination of 
the agency, the Director will notify the 
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participant and the agency of that de-
cision and inform the participant of his 
or her right to proceed with an appeal. 

(3) The Director may delegate his or 
her authority to conduct a review 
under this paragraph to any subordi-
nate official of the Division other than 
a Hearing Officer. In any case in which 
such review is conducted by such a sub-
ordinate official, the subordinate offi-
cial’s determination shall be consid-
ered to be the determination of the Di-
rector and shall be final and not ap-
pealable. 

(b) Appeals of adverse decisions. (1) To 
obtain a hearing under § 11.8, a partici-
pant personally must request such 
hearing not later than 30 days after the 
date on which the participant first re-
ceived notice of the adverse decision or 
after the date on which the participant 
receives notice of the Director’s deter-
mination that a decision is appealable. 
In the case of the failure of an agency 
to act on the request or right of a re-
cipient, a participant personally must 
request such hearing not later than 30 
days after the participant knew or rea-
sonably should have known that the 
agency had not acted within the time-
frames specified by agency program 
regulations, or, where such regulations 
specify no timeframes, not later than 
30 days after the participant reason-
ably should have known of the agency’s 
failure to act. 

(2) A request for a hearing shall be in 
writing and personally signed by the 
participant, and shall include a copy of 
the adverse decision to be reviewed, if 
available, along with a brief statement 
of the participant’s reasons for believ-
ing that the decision, or the agency’s 
failure to act, was wrong. The partici-
pant also shall send a copy of the re-
quest for a hearing to the agency, and 
may send a copy of the adverse deci-
sion to be reviewed to the agency, but 
failure to do either will not constitute 
grounds for dismissal of the appeal. In-
stead of a hearing, the participant may 
request a record review. 

(c) If a participant is represented by 
an authorized representative, the au-
thorized representative must file a dec-
laration with NAD, executed in accord-
ance with 28 U.S.C. 1746, stating that 
the participant has duly authorized the 
declarant in writing to represent the 

participant for purposes of a specified 
adverse decision or decisions, and at-
tach a copy of the written authoriza-
tion to the declaration. 

§ 11.7 Ex parte communications. 

(a)(1) At no time between the filing of 
an appeal and the issuance of a final 
determination under this part shall 
any officer or employee of the Division 
engage in ex parte communications re-
garding the merits of the appeal with 
any person having any interest in the 
appeal pending before the Division, in-
cluding any person in an advocacy or 
investigative capacity. This prohibi-
tion does not apply to: 

(i) Discussions of procedural matters 
related to an appeal; or 

(ii) Discussions of the merits of the 
appeal where all parties to the appeal 
have been given notice and an oppor-
tunity to participate. 

(2) In the case of a communication 
described in paragraph (a)(1)(ii) of this 
section, a memorandum of any such 
discussion shall be included in the 
hearing record. 

(b) No interested person shall make 
or knowingly cause to be made to any 
officer or employee of the Division an 
ex parte communication relevant to the 
merits of the appeal. 

(c) If any officer or employee of the 
Division receives an ex parte commu-
nication in violation of this section, 
the one who receives the communica-
tion shall place in the hearing record: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of all such oral communications; and 
(3) All written responses to such com-

munications, and memoranda stating 
the substance of any oral responses 
thereto. 

(d) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a party in violation of 
this section the Hearing Officer or Di-
rector may, to the extent consistent 
with the interests of justice and the 
policy of the underlying program, re-
quire the party to show cause why such 
party’s claim or interest in the appeal 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation. 
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