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applicable executive order concerning
the classification of records, the re-
ceiving component shall refer the re-
sponsibility for responding to the re-
quest regarding that information to
the component or agency that classi-
fied the information, or should con-
sider the information for classification.
Whenever a component’s record con-
tains information classified by another
component or agency, the component
shall coordinate with or refer the re-
sponsibility for responding to that por-
tion of the request to the component or
agency that classified the underlying
information.

(f) Notice of referral. Whenever a com-
ponent refers any part of the responsi-
bility for responding to a request to an-
other component or agency, it will no-
tify the requester of the referral and
inform the requester of the name of
each component or agency to which the
records were referred, unless disclosure
of the identity of the component or
agency would harm an interest pro-
tected by an applicable exemption, in
which case the component should co-
ordinate with the other component or
agency, rather than refer the records.

(g) Timing of responses to consultations
and referrals. All consultations and re-
ferrals received by DHS will be handled
according to the date that the FOIA re-
quest initially was received by the first
component or agency, not any later
date.

(h) Agreements regarding consultations
and referrals. Components may estab-
lish agreements with other components
or agencies to eliminate the need for
consultations or referrals with respect
to particular types of records.

(i) Electronic records and searches—(1)
Significant interference. The FOIA al-
lows components to not conduct a
search for responsive documents if the
search would cause significant inter-
ference with the operation of the com-
ponent’s automated information sys-
tem.

(2) Business as usual approach. A
“business as usual’ approach exists
when the component has the capability
to process a FOIA request for elec-
tronic records without a significant ex-
penditure of monetary or personnel re-
sources. Components are not required

10

6 CFR Ch. | (1-1-23 Edition)

to conduct a search that does not meet
this business as usual criterion.

(i) Creating computer programs or
purchasing additional hardware to ex-
tract email that has been archived for
emergency retrieval usually are not
considered business as usual if exten-
sive monetary or personnel resources
are needed to complete the project.

(ii) Creating a computer program
that produces specific requested fields
or records contained within a well-de-
fined database structure usually is con-
sidered business as usual. The time to
create this program is considered as
programmer or operator search time
for fee assessment purposes and the
FOIA requester may be assessed fees in
accordance with §5.11(c)(1)(iii). How-
ever, creating a computer program to
merge files with disparate data formats
and extract specific elements from the
resultant file is not considered business
as usual, but a special service, for
which additional fees may be imposed
as specified in §5.11. Components are
not required to perform special serv-
ices and creation of a computer pro-
gram for a fee is up to the discretion of
the component and is dependent on
component resources and expertise.

(3) Data links. Components are not re-
quired to expend DHS funds to estab-
lish data links that provide real time
or near-real-time data to a FOIA re-
quester.

§5.5 Timing of responses to requests.

(a) In general. Components ordinarily
will respond to requests according to
their order of receipt. Appendix A to
this part contains the list of compo-
nents that are designated to accept re-
quests. In instances involving mis-
directed requests that are re-routed
pursuant to §5.4(c), the response time
will commence on the date that the re-
quest is received by the proper compo-
nent, but in any event not later than
ten working days after the request is
first received by any DHS component
designated in appendix A to this part.

(b) Multitrack processing. All compo-
nents must designate a specific track
for requests that are granted expedited
processing, in accordance with the
standards set forth in paragraph (e) of
this section. A component may also
designate additional processing tracks
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that distinguish between simple and
more complex requests based on the es-
timated amount of work or time need-
ed to process the request. Among the
factors a component may consider are
the number of pages involved in proc-
essing the request or the need for con-
sultations or referrals. Components
shall advise requesters of the track
into which their request falls, and
when appropriate, shall offer request-
ers an opportunity to narrow their re-
quest so that the request can be placed
in a different processing track.

(¢) Unusual circumstances. Whenever
the statutory time limits for proc-
essing a request cannot be met because
of ““‘unusual circumstances,’”” as defined
in the FOIA, and the component ex-
tends the time limits on that basis, the
component shall, before expiration of
the twenty-day period to respond, no-
tify the requester in writing of the un-
usual circumstances involved and of
the date by which processing of the re-
quest can be expected to be completed.
Where the extension exceeds ten work-
ing days, the component shall, as de-
scribed by the FOIA, provide the re-
quester with an opportunity to modify
the request or agree to an alternative
time period for processing. The compo-
nent shall make available its des-
ignated FOIA Officer and its FOIA Pub-
lic Liaison for this purpose. The com-
ponent shall also alert requesters to
the availability of the Office of Govern-
ment Information Services (OGIS) to
provide dispute resolution services.

(d) Aggregating requests. For the pur-
poses of satisfying unusual cir-
cumstances under the FOIA, compo-
nents may aggregate requests in cases
where it reasonably appears that mul-
tiple requests, submitted either by a
requester or by a group of requesters
acting in concert, constitute a single
request that would otherwise involve
unusual circumstances. Components
will not aggregate multiple requests
that involve unrelated matters.

(e) Expedited processing. (1) Requests
and appeals will be processed on an ex-
pedited basis whenever the component
determines that they involve:

(i) Circumstances in which the lack
of expedited processing could reason-
ably be expected to pose an imminent

11

§5.5

threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
who is primarily engaged in dissemi-
nating information;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the gov-
ernment’s integrity which affect public
confidence.

(2) A request for expedited processing
may be made at any time. Requests
based on paragraphs (e)(1)(i), (ii), and
(iii) of this section must be submitted
to the component that maintains the
records requested. When making a re-
quest for expedited processing of an ad-
ministrative appeal, the request should
be submitted to the DHS Office of Gen-
eral Counsel or the component Appeals
Officer. Address information is avail-
able at the DHS Web site, http:/
www.dhs.gov/freedom-information-act-
foia, or by contacting the component
FOIA officers via the information list-
ed in appendix A to part 5. Requests for
expedited processing that are based on
paragraph (e)(1)(iv) of this section
must be submitted to the Senior Direc-
tor of FOIA Operations, the Privacy Of-
fice, U.S. Department of Homeland Se-
curity, 245 Murray Lane SW STOP-0655,
Washington, DC 20598-0655. A compo-
nent that receives a misdirected re-
quest for expedited processing under
the standard set forth in paragraph
(e)(1)(iv) of this section shall forward it
immediately to the DHS Senior Direc-
tor of FOIA Operations, the Privacy Of-
fice, for determination. The time pe-
riod for making the determination on
the request for expedited processing
under paragraph (e)(1)(iv) of this sec-
tion shall commence on the date that
the Privacy Office receives the request,
provided that it is routed within ten
working days, but in no event shall the
time period for making a determina-
tion on the request commence any
later than the eleventh working day
after the request is received by any
component designated in appendix A to
part 5.

(3) A requester who seeks expedited
processing must submit a statement,
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certified to be true and correct, ex-
plaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (e)(1)(ii)
of this section, a requester who is not
a full-time member of the news media
must establish that he or she is a per-
son who primarily engages in informa-
tion dissemination, though it need not
be his or her sole occupation. Such a
requester also must establish a par-
ticular urgency to inform the public
about the government activity in-
volved in the request—one that extends
beyond the public’s right to know
about government activity generally.
The existence of numerous articles
published on a given subject can be
helpful to establishing the requirement
that there be an ‘‘urgency to inform”
the public on the topic. As a matter of
administrative discretion, a component
may waive the formal certification re-
quirement.

(4) A component shall notify the re-
quester within ten calendar days of the
receipt of a request for expedited proc-
essing of its decision whether to grant
or deny expedited processing. If expe-
dited processing is granted, the request
shall be given priority, placed in the
processing track for expedited re-
quests, and shall be processed as soon
as practicable. If a request for expe-
dited processing is denied, any appeal
of that decision shall be acted on expe-
ditiously.

[81 FR 83632, Nov. 22, 2016, as amended at 87
FR 68601, Nov. 16, 2022]

§5.6 Responses to requests.

(a) In general. Components should, to
the extent practicable, communicate
with requesters having access to the
Internet using electronic means, such
as email or web portal.

(b) Acknowledgments of requests. A
component shall acknowledge the re-
quest and assign it an individualized
tracking number if it will take longer
than ten working days to process. Com-
ponents shall include in the acknowl-
edgment a brief description of the
records sought to allow requesters to
more easily keep track of their re-
quests.

(c) Grants of requests. Ordinarily, a
component shall have twenty (20)
working days from when a request is
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received to determine whether to grant
or deny the request unless there are
unusual or exceptional circumstances.
Once a component makes a determina-
tion to grant a request in full or in
part, it shall notify the requester in
writing. The component also shall in-
form the requester of any fees charged
under §5.11 and shall disclose the re-
quested records to the requester
promptly upon payment of any applica-
ble fees. The component shall inform
the requester of the availability of its
FOIA Public Liaison to offer assist-
ance.

(d) Adverse determinations of requests.
A component making an adverse deter-
mination denying a request in any re-
spect shall notify the requester of that
determination in writing. Adverse de-
terminations, or denials of requests, in-
clude decisions that the requested
record is exempt, in whole or in part;
the request does not reasonably de-
scribe the records sought; the informa-
tion requested is not a record subject
to the FOIA; the requested record does
not exist, cannot be located, or has
been destroyed; or the requested record
is not readily reproducible in the form
or format sought by the requester. Ad-
verse determinations also include deni-
als involving fees, including requester
categories or fee waiver matters, or de-
nials of requests for expedited proc-
essing.

(e) Content of denial. The denial shall
be signed by the head of the compo-
nent, or designee, and shall include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons
for the denial, including any FOIA ex-
emption applied by the component in
denying the request;

(3) An estimate of the volume of any
records or information withheld, for
example, by providing the number of
pages or some other reasonable form of
estimation. This estimation is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records
that are disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; and



		Superintendent of Documents
	2023-11-14T04:55:39-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




