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(2) The purpose of the cost principles
at 2 CFR part 230 is to define what
costs can be paid on Federal awards
issued to non-profit organizations. The
regulation establishes both general
principles and detailed items of costs.

(3) Under 2 CFR part 230, costs for
certain lobbying activities are unal-
lowable as charges to Federal awards.
These activities would include any at-
tempts to influence:

(i) The introduction of Federal or
state legislation;

(ii) The enactment or modification of
any pending legislation by preparing,
distributing, or using publicity or prop-
aganda, or by urging members of the
general public to contribute to or to
participate in any demonstration,
march, rally, fundraising drive, lob-
bying campaign, or letter writing or
telephone campaign.

(4) Generally, costs associated with
providing a technical and factual pres-
entation directly related to the per-
formance of a grant, through hearing
testimony, statements, or letters to
Congress or a state legislature are al-
lowable if made in response to a docu-
mented request.

(5) Costs associated with lobbying to
influence state legislation in order to
reduce the cost or to avoid material
impairment of the organization’s au-
thority to perform the grant are also
allowable.

[75 FR 59152, Sept. 27, 2010]

§600.230 Removal.

The Secretary may remove for cause
any Secretarially appointed member of
a Council in accordance with section
302(b)(6) of the Magnuson-Stevens Act,
wherein the Council concerned first
recommends removal of that member
by not less than two-thirds of the vot-
ing members. A recommendation of a
Council to remove a member must be
made in writing to the Secretary and
accompanied by a statement of the rea-
sons upon which the recommendation
is based.

[61 FR 32540, June 24, 1996, as amended at 63
FR 7073, Feb. 12, 1998]
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§600.235 Financial
recusal.

disclosure and

(a) Definitions. For purposes of
§600.235:

Affected individual means an indi-
vidual who is—

(1) Nominated by the Governor of a
state or appointed by the Secretary of
Commerce to serve as a voting member
of a Council in accordance with section
302(b)(2) of the Magnuson-Stevens Act;
or

(2) A representative of an Indian
tribe appointed to the Pacific Council
by the Secretary of Commerce under
section 302(b)(5) of the Magnuson-Ste-
vens Act who is not subject to disclo-
sure and recusal requirements under
the laws of an Indian tribal govern-
ment.

(3) A member of an SSC shall be
treated as an affected individual for
the purposes of paragraphs (b)(1), (b)(5)
through (b)(7), and (i) of this section.

Close causal link means that a Council
decision would reasonably be expected
to directly impact or affect the finan-
cial interests of an affected individual.

Council decision means approval of a
fishery management plan (FMP) or
FMP amendment (including any pro-
posed regulations); request for amend-
ment to regulations implementing an
FMP; finding that an emergency exists
involving any fishery (including rec-
ommendations for responding to the
emergency); and comments to the Sec-
retary on FMPs or amendments devel-
oped by the Secretary. It does not in-
clude a vote by a committee of a Coun-
cil.

Designated official means an attorney
designated by the NOAA General Coun-
sel.

Ezxpected and substantially dispropor-
tionate benefit means a positive or nega-
tive impact with regard to a Council
decision that is likely to affect a fish-
ery or sector of a fishery in which the
affected individual has a significant fi-
nancial interest.

Financial Interest Form means NOAA
Form 88-195, “STATEMENT OF FI-
NANCIAL INTERESTS For Use By
Voting Members of, and Nominees to,
the Regional Fishery Management
Councils, and Members of the Sci-
entific and Statistical Committee
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(SSC)” or such other form as the Sec-
retary may prescribe.

Financial interest in harvesting, proc-
essing, lobbying, advocacy, or marketing
(1) includes:

(i) Stock, equity, or other ownership
interests in, or employment with, any
company, business, fishing vessel, or
other entity or employment with any
entity that has any percentage owner-
ship in or by another entity engaging
in any harvesting, processing, lob-
bying, advocacy, or marketing activity
in any fishery under the jurisdiction of
the Council concerned;

(ii) Stock, equity, or other ownership
interests in, or employment with, any
company or other entity or employ-
ment with any entity that has any per-
centage ownership in or by another en-
tity that provides equipment or other
services essential to harvesting, proc-
essing, lobbying, advocacy, or mar-
keting activities in any fishery under
the jurisdiction of the Council con-
cerned, such as a chandler or a dock
operation;

(iii) Employment with, or service as
an officer, director, or trustee of, an as-
sociation whose members include com-
panies, vessels, or other entities en-
gaged in any harvesting, processing,
lobbying, advocacy, or marketing ac-
tivities, or companies or other entities
providing services essential to har-
vesting, processing, lobbying, advo-
cacy, or marketing activities in any
fishery under the jurisdiction of the
Council concerned; and

(iv) Employment with an entity that
has any percentage ownership in or by
another entity providing consulting,
legal, or representational services to
any entity engaging in, or providing
equipment or services essential to har-
vesting, processing, lobbying, advo-
cacy, or marketing activities in any
fishery under the jurisdiction of the
Council concerned, or to any associa-
tion whose members include entities
engaged in the activities described in
paragraphs (1)(i) and (ii) of this defini-
tion;

(2) Does not include stock, equity, or
other ownership interests in, or em-
ployment with, an entity engaging in
scientific fisheries research in any fish-
ery under the jurisdiction of the Coun-
cil concerned, unless it is covered
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under paragraph (1) of this definition.
A financial interest in such entities is
covered by 18 U.S.C. 208, the Federal
conflict-of-interest statute.

Significant financial interest means:

(1) A greater than 10-percent interest
in the total harvest of the fishery or
sector of the fishery affected by the
Council decision;

(2) A greater than 10-percent interest
in the marketing or processing of the
total harvest of the fishery or sector of
the fishery affected by the Council de-
cision; or

(3) Full or partial ownership of more
than 10 percent of the vessels using the
same gear type within the fishery or
sector of the fishery affected by the
Council decision.

(b) Reporting. (1) The Magnuson-Ste-
vens Act requires the disclosure of any
financial interest in harvesting, proc-
essing, lobbying, advocacy, or mar-
keting activity that is being, or will
be, undertaken within any fishery over
which the Council concerned has juris-
diction. An affected individual must
disclose such financial interest held by
that individual; the affected individ-
ual’s spouse, minor child, partner; or
any organization (other than the Coun-
cil) in which that individual is serving
as an officer, director, trustee, partner,
or employee. The information required
to be reported must be disclosed on the
Financial Interest Form (as defined in
paragraph (a) of this section), or such
other form as the Secretary may pre-
scribe.

(2) The Financial Interest Form must
be filed by each nominee for Secre-
tarial appointment to the Council with
the Assistant Administrator by April
15 or, if nominated after March 15, one
month after nomination by the Gov-
ernor. A seated voting member ap-
pointed by the Secretary must file a
Financial Interest Form with the Exec-
utive Director of the appropriate Coun-
cil within 45 days of taking office; must
file an update of his or her statement
with the Executive Director of the ap-
propriate Council within 30 days of the
time any such financial interest is ac-
quired or substantially changed by the
affected individual or the affected indi-
vidual’s spouse, minor child, partner,
or any organization (other than the
Council) in which that individual is
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serving as an officer, director, trustee,
partner, or employee; and must update
his or her form annually and file that
update with the Executive Director of
the appropriate Council by February 1
of each year, regardless of whether any
information has changed on that form.

(3) The Executive Director must, in a
timely manner, provide copies of and
updates to the Financial Interest
Forms of appointed Council members
to the NMFS Regional Administrator,
the Regional Attorney who advises the
Council, the Department of Commerce
Assistant General Counsel for Adminis-
tration, and the NMFS Office of Sus-
tainable Fisheries. These completed Fi-
nancial Interest Forms shall be kept on
file in the office of the NMFS Regional
Administrator and at the Council of-
fices, and shall be made available for
public inspection at such offices during
normal office hours. In addition, the
forms shall be made available at each
Council meeting or hearing and shall
be posted for download from the Inter-
net on the Council’s website.

(4) Councils must retain the Finan-
cial Interest Form for a Council mem-
ber for at least 5 years after the expira-
tion of that individual’s last term.

(5) The Regional Administrator must
retain the Financial Interest Form for
a Council member for 20 years from the
date the form is signed by the Council
member or in accordance with the cur-
rent NOAA records schedule.

(6) An individual being considered for
appointment to an SSC must file the
Financial Interest Form with the Re-
gional Administrator for the geo-
graphic area concerned within 45 days
prior to appointment. A member of the
SSC must file an update of his or her
statement with the Regional Adminis-
trator for the geographic area con-
cerned within 30 days of the time any
such financial interest is acquired or
substantially changed by the SSC
member or the SSC member’s spouse,
minor child, partner, or any organiza-
tion (other than the Council) in which
that individual is serving as an officer,
director, trustee, partner, or employee;
and must update his or her form annu-
ally and file that update with the Re-
gional Administrator by February 1 of
each year.
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(7) An individual who serves as an
SSC member to more than one Council
shall file Financial Interest Forms
with each Regional Administrator for
the geographic areas concerned.

(8) The Regional Administrator must
retain the Financial Interest Forms of
all SSC members for at least five years
after the expiration of that individual’s
term on the SSC. Such forms are not
subject to sections 302(j)(5)(B) and (C)
of the Magnuson-Stevens Act.

(c) Restrictions on voting. (1) No af-
fected individual may vote on any
Council decision that would have a sig-
nificant and predictable effect on a fi-
nancial interest disclosed in his/her re-
port filed under paragraph (b) of this
section.

(2) As used in this section, a Council
decision will be considered to have a
‘“‘significant and predictable effect on a
financial interest’” if there is a close
causal link between the decision and
an expected and substantially dis-
proportionate benefit to the financial
interest in harvesting, processing, lob-
bying, advocacy, or marketing of any
affected individual or the affected indi-
vidual’s spouse, minor child, partner,
or any organization (other than the
Council) in which that individual is
serving as an officer, director, trustee,
partner, or employee, relative to the fi-
nancial interests of other participants
in the same gear type or sector of the
fishery. The relative financial interests
of the affected individual and other
participants will be determined with
reference to the most recent fishing
year for which information is avail-
able. However, for fisheries in which
IFQs are assigned, the percentage of
IFQs assigned to the affected indi-
vidual will be the determining factor.

(3) In making a determination under
paragraph (f) of this section as to
whether a Council decision will have a
significant and predictable effect on an
affected individual’s financial inter-
ests, the designated official will:

(i) Initially determine whether the
action before the Council is a Council
decision, and whether the affected indi-
vidual has any financial interest in the
fishery or sector of the fishery affected
by the action.

(ii) If the designated official deter-
mines that the action is not a Council
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decision or that the affected individual
does not have any financial interest in
the fishery or sector of the fishery af-
fected by the action, the designated of-
ficial’s inquiry ends and the designated
official will determine that a voting
recusal is not required under 50 CFR
600.235.

(iii) However, if the designated offi-
cial determines that the action is a
Council decision and that the affected
individual has a financial interest in
the fishery or sector of the fishery af-
fected by the Council decision, a voting
recusal is required under 50 CFR 600.235
if there is:

(A) An expected and substantially
disproportionate benefit to the affected
individual’s financial interest (see
paragraph (c)(5) of this section), and

(B) A close causal link (see paragraph
(c)(4) of this section) between the
Council decision and the expected and
substantially disproportionate benefit
to the affected individual’s financial
interest.

(4) A close causal link for Council de-
cisions that either require or do not re-
quire implementing regulations is de-
termined as follows:

(i) For all Council decisions that re-
quire implementing regulations and
that affect a fishery or sector of a fish-
ery in which an affected individual has
a financial interest, a close causal link
exists unless:

(A) The chain of causation between
the Council decision and the affected
individual’s financial interest is at-
tenuated or is contingent on the occur-
rence of events that are speculative or
that are independent of and unrelated
to the Council decision; or

(B) There is no real, as opposed to
speculative, possibility that the Coun-
cil decision will affect the affected in-
dividual’s financial interest.

(ii) For Council decisions that do not
require implementing regulations, a
close causal link exists if there is a
real, as opposed to speculative, possi-
bility that the Council decision will af-
fect the affected individual’s financial
interest.

(5) A designated official will deter-
mine that an expected and substan-
tially disproportionate benefit exists if
an affected individual has a significant
financial interest (see paragraph (c)(6)
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of this section) in the fishery or sector
of the fishery that is likely to be posi-
tively or negatively affected by the
Council decision. The magnitude of the
positive or negative impact is not de-
terminative of whether there is an ex-
pected and substantially dispropor-
tionate benefit. The determining factor
is the affected individual’s significant
financial interest in the fishery or sec-
tor of the fishery affected by the Coun-
cil decision.

(6) When calculating significant fi-
nancial interest, the designated official
will rely on certain information.

(i) The information to be used is as
follows:

(A) The designated official will use
the information included in the Finan-
cial Interest Form and any other reli-
able and probative information pro-
vided in writing.

(B) The designated official may con-
tact an affected individual to better
understand the reported financial in-
terest or any information provided in
writing.

(C) The designated official will pre-
sume that the information reported on
the Financial Interest Form is true and
correct and the designated official is
not responsible for determining the ve-
racity of the reported information
when preparing a determination under
paragraph (f) of this section.

(D) If an affected individual does not
provide information concerning the
specific percentage of ownership of a fi-
nancial interest reported on his or her
Financial Interest Form, the des-
ignated official will attribute all har-
vesting, processing, or marketing ac-
tivity of, and vessels owned by, the fi-
nancial interest to the affected indi-
vidual.

(ii) The designated official will apply
the following principles when calcu-
lating an affected individual’s financial
interests relative to the significant fi-
nancial interest thresholds for the fish-
ery or sector of the fishery affected by
the action. For purposes of this para-
graph, use of the term ‘‘company’ in-
cludes any business, vessel, or other
entity.

(A) For attributions concerning di-
rect ownership (companies owned by or
that employ an affected individual) the
designated official will attribute to an
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affected individual all harvesting, proc-
essing, and marketing activity of, and
all vessels owned by, a company when
the affected individual owns 100 per-
cent of that company. If an affected in-
dividual owns less than 100 percent of a
company, the designated official will
attribute to the affected individual the
harvesting, processing, and marketing
activity of, and vessels owned by, the
company commensurate with the af-
fected individual’s percentage of own-
ership. The designated official will at-
tribute to an affected individual all
harvesting, processing, and marketing
activity of, and all vessels owned by, a
company that employs the affected in-
dividual.

(B) For attributions concerning indi-
rect ownership (companies owned by an
affected individual’s company or em-
ployer) the designated official will at-
tribute to the affected individual the
harvesting, processing, and marketing
activity of, and vessels owned by, a
company that is owned by that affected
individual’s company or employer com-
mensurate with the affected individ-
ual’s percentage ownership in the di-
rectly owned company, and the di-
rectly owned company’s ownership in
the indirectly owned company.

(C) For attributions concerning par-
ent ownership (companies that own
some percentage of an affected individ-
ual’s company or employer) the des-
ignated official will attribute to an af-
fected individual all harvesting, proc-
essing, and marketing activity of, and
all vessels owned by, a company that
owns fifty percent or more of a com-
pany that is owned by the affected in-
dividual or that employs the affected
individual. The designated official will
not attribute to an affected individual
the harvesting, processing, or mar-
keting activity of, or any vessels
owned by, a company that owns less
than fifty percent of a company that is
owned by the affected individual or
that employs the affected individual.

(D) For attributions concerning em-
ployment or service with associations
or organizations, an affected individual
may be employed by or serve, either
compensated or unpaid, as an officer,
director, board member or trustee of an
association or organization. The des-
ignated official will not attribute to
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the affected individual the vessels
owned by, or the harvesting, proc-
essing, or marketing activity con-
ducted by, the members of that asso-
ciation or organization if such organi-
zation or association, as an entity sep-
arate from its members, does not own
any vessels and is not directly engaged
in harvesting, processing or marketing.
However, if such organization or asso-
ciation receives from NMFS an alloca-
tion of harvesting or processing privi-
leges, owns vessels, or is directly en-
gaged in harvesting, processing or mar-
keting, the designated official will at-
tribute to the affected individual the
vessels owned by, and all harvesting,
processing, and marketing activity of,
that association or organization.

(E) For the financial interests of a
spouse, partner or minor child, the des-
ignated official will consider the fol-
lowing factors for ownership and em-
ployment.

(1) For the financial interests of a
spouse, partner or minor child related
to ownership, the designated official
will attribute to an affected individual
all harvesting, processing, and mar-
keting activity of, and all vessels
owned by, a company when the affected
individual’s spouse, partner or minor
child owns 100 percent of that com-
pany. If an affected individual’s spouse,
partner or minor child owns less than
100 percent of a company, the des-
ignated official will attribute to the af-
fected individual the harvesting, proc-
essing, and marketing activity of, and
vessels owned by, the company com-
mensurate with the spouse’s, partner’s
or minor child’s percentage of owner-
ship.

(2) For the financial interests of a
spouse, partner or minor child related
to employment, the designated official
will not attribute to an affected indi-
vidual the harvesting, processing, or
marketing activity of, or any vessels
owned by, a company that employs the
affected individual’s spouse, partner or
minor child when the spouse’s, part-
ner’s or minor child’s compensation are
not influenced by, or fluctuate with,
the financial performance of the com-
pany. The designated official will at-
tribute to an affected individual all
harvesting, processing, and marketing
activity of, and all vessels owned by, a
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company that employs the Council
member’s spouse, partner or minor
child when the spouse’s, partner’s or
minor child’s compensation are influ-
enced by, or fluctuate with, the finan-
cial performance of the company.

(7) A member of an SSC is not subject
to the restrictions on voting under this
section.

(d) Voluntary recusal. An affected in-
dividual who believes that a Council
decision would have a significant and
predictable effect on that individual’s
financial interest disclosed under para-
graph (b) of this section may, at any
time before a vote is taken, announce
to the Council an intent not to vote on
the decision and identify the financial
interest that would be affected.

(e) Participation in deliberations. Not-
withstanding paragraph (c) of this sec-
tion, an affected individual who is
recused from voting under this section
may participate in Council and com-
mittee deliberations relating to the de-
cision, after notifying the Council of
the voting recusal and identifying the
financial interest that would be af-
fected.

(f) Process and procedure for determina-
tion. (1) At the request of an affected
individual, and as provided under para-
graphs (¢)(3)-(6) of this section, the des-
ignated official shall determine for the
record whether a Council decision
would have a significant and predict-
able effect on that individual’s finan-
cial interest. Unless subject to con-
fidentiality requirements, all informa-
tion considered will be made part of
the public record for the decision. The
affected individual may request a de-
termination by notifying the des-
ignated official—

(i) Within a reasonable time before
the Council meeting at which the
Council decision will be made; or

(ii) During a Council meeting before
a Council vote on the decision.

(2) The designated official may ini-
tiate a determination on the basis of—

(i) His or her knowledge of the fish-
ery and the financial interests dis-
closed by an affected individual; or

(ii) Written and signed information
received within a reasonable time be-
fore a Council meeting or, if the issue
could not have been anticipated before
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the meeting, during a Council meeting
before a Council vote on the decision.

(3) At the beginning of each Council
meeting, or during a Council meeting
at any time reliable and probative in-
formation is received, the designated
official shall announce the receipt of
information relevant to a determina-
tion concerning recusal, the nature of
that information, and the identity of
the submitter of such information.

(4) If the designated official deter-
mines that the affected individual may
not vote, the individual may state for
the record how he or she would have
voted. A Council Chair may not allow
such an individual to cast a vote.

(5) A reversal of a determination
under paragraph (g) of this section may
not be treated as cause for invalidation
or reconsideration by the Secretary of
a Council’s decision.

(6) Regional Recusal Determination
Procedure Handbooks shall be devel-
oped for reach NMFS Region.

(i) Each NMFS Regional Office, in
conjunction with NOAA Office of Gen-
eral Counsel, will publish and make
available to the public its Regional
Recusal Determination Procedure
Handbook, which explains the process
and procedure typically followed in
preparing and issuing recusal deter-
minations.

(ii) A Regional Recusal Determina-
tion Procedure Handbook must in-
clude:

(A) A statement that the Regional

Recusal Determination Procedure
Handbook is intended as guidance to
describe the recusal determination

process and procedure typically fol-
lowed within the region.

(B) Identification of the Council(s) to
which the Regional Recusal Deter-
mination Procedure Handbook applies.
If the Regional Recusal Determination
Procedure Handbook applies to mul-
tiple Councils, any procedure that ap-
plies to a subset of those Councils
should clearly identify the Council(s)
to which the procedure applies.

(C) A description of the process for
identifying the fishery or sector of the
fishery affected by the action before
the Council.
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(D) A description of the process for
preparing and issuing a recusal deter-
mination relative to the timing of a
Council decision.

(E) A description of the process by
which the Council, Council members,
and the public will be made aware of
recusal determinations.

(F) A description of the process for
identifying the designated official(s)
who will prepare recusal determina-
tions and attend Council meetings.

(iii) A Regional Recusal Determina-
tion Procedure Handbook may include
additional material related to the re-
gion’s process and procedure for
recusal determinations not specifically
identified in paragraph (f)(6)(ii) of this
section. A Regional Recusal Deter-
mination Procedure Handbook may be
revised at any time upon agreement by
the NMFS Regional Office and NOAA
Office of General Counsel.

(8) Review of determinations. (1) Any
Council member may file a written re-
quest to the NOAA General Counsel for
review of the designated official’s de-
termination. A request for review must
be received within 10 days of the deter-
mination.

(2) A Council member may request a
review of any aspect of the recusal de-
termination, including but not limited
to, whether the action is a Council de-
cision, the description of the fishery or
sector of the fishery affected by the
Council action, the calculation of an
affected individual’s financial interests
or the finding of a significant financial
interest, and the existence of a close
causal link. A request for review must
include a full statement in support of
the review, including a concise state-
ment as to why the Council member
believes that the recusal determination
is in error and why the designated offi-
cial’s determination should be re-
versed.

(3) If the request for review is from a
Council member other than the af-
fected individual whose vote is at issue,
the requester must provide a copy of
the request to the affected individual
at the same time it is submitted to the
NOAA General Counsel. The affected
individual may submit a response to
the NOAA General Counsel within 10
days from the date of his/her receipt of
the request for review.
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(4) The NOAA General Counsel must
complete the review and issue a deci-
sion within 30 days from the date of re-
ceipt of the request for review. The
NOAA General Counsel will limit the
review to the record before the des-
ignated official at the time of the de-
termination, the request, and any re-
sponse.

(h) The provisions of 18 U.S.C. 208 re-
garding conflicts of interest do not
apply to an affected individual who is a
voting member of a Council appointed
by the Secretary, as described under
section 302(j)(1)(A)(ii) of the Magnuson-
Stevens Act, and who is in compliance
with the requirements of this section
for filing a Financial Interest Form.
The provisions of 18 U.S.C. 208 do not
apply to a member of an SSC, unless
that individual is an officer or em-
ployee of the United States or is other-
wise covered by the requirements of 18
U.S.C. 208.

(i) It is unlawful for an affected indi-
vidual to knowingly and willfully fail
to disclose, or to falsely disclose, any
financial interest as required by this
section, or to knowingly vote on a
Council decision in violation of this
section. In addition to the penalties ap-
plicable under §600.735, a violation of
this provision may result in removal of
the affected individual from Council or
SSC membership.

[63 FR 64185, Nov. 19, 1998, as amended at 75
FR 59152, Sept. 27, 2010; 85 FR 56182, Sept. 11,
2020]

§600.240 Security assurances.

(a) DOC Office of Security will issue
security assurances to Council mem-
bers following completion of favorable
background investigations. A Council
member’s appointment is conditional
until such time as the background in-
vestigation has been favorably adju-
dicated. The Secretary will revoke the
member’s appointment if that member
receives an unfavorable background in-
vestigation. In instances in which
Council members may need to discuss,
at closed meetings, materials classified
for national security purposes, the
agency or individual (e.g., Department
of State, U.S. Coast Guard) providing
such classified information will be re-
sponsible for ensuring that Council
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