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appropriate level of information, the 

Federal agency is encouraged to de-

velop its initiation package in coordi-

nation with the Service. 

(3) Service responsibilities. In addition 

to the Service’s responsibilities under 
the provisions of this section, the Serv-
ice will: 

(i) Provide relevant species informa-
tion to the Federal agency and guid-
ance to assist the Federal agency in 
completing its effects analysis in the 
initiation package; and 

(ii) Conclude the consultation and 
issue a biological opinion within the 
agreed-upon timeframes. 

(m) Termination of consultation. (1) 
Formal consultation is terminated 
with the issuance of the biological 
opinion. 

(2) If during any stage of consulta-
tion a Federal agency determines that 
its proposed action is not likely to 
occur, the consultation may be termi-
nated by written notice to the Service. 

(3) If during any stage of consulta-
tion a Federal agency determines, with 
the concurrence of the Director, that 
its proposed action is not likely to ad-
versely affect any listed species or crit-
ical habitat, the consultation is termi-
nated. 

[51 FR 19957, June 3, 1986, as amended at 54 

FR 40350, Sept. 29, 1989; 73 FR 76287, Dec. 16, 

2008; 74 FR 20423, May 4, 2009; 80 FR 26844, 

May 11, 2015; 84 FR 45016, Aug. 27, 2019] 

§ 402.15 Responsibilities of Federal 
agency following issuance of a bio-
logical opinion. 

(a) Following the issuance of a bio-
logical opinion, the Federal agency 
shall determine whether and in what 
manner to proceed with the action in 
light of its section 7 obligations and 
the Service’s biological opinion. 

(b) If a jeopardy biological opinion is 
issued, the Federal agency shall notify 
the Service of its final decision on the 
action. 

(c) If the Federal agency determines 
that it cannot comply with the require-
ments of section 7(a)(2) after consulta-
tion with the Service, it may apply for 
an exemption. Procedures for exemp-
tion applications by Federal agencies 
and others are found in 50 CFR part 451. 

§ 402.16 Reinitiation of consultation. 

(a) Reinitiation of consultation is re-
quired and shall be requested by the 
Federal agency or by the Service, 
where discretionary Federal involve-
ment or control over the action has 
been retained or is authorized by law 
and: 

(1) If the amount or extent of taking 
specified in the incidental take state-
ment is exceeded; 

(2) If new information reveals effects 
of the action that may affect listed 
species or critical habitat in a manner 
or to an extent not previously consid-
ered; 

(3) If the identified action is subse-
quently modified in a manner that 
causes an effect to the listed species or 
critical habitat that was not consid-
ered in the biological opinion or writ-
ten concurrence; or 

(4) If a new species is listed or crit-
ical habitat designated that may be af-
fected by the identified action. 

(b) An agency shall not be required to 
reinitiate consultation after the ap-
proval of a land management plan pre-
pared pursuant to 43 U.S.C. 1712 or 16 
U.S.C. 1604 upon listing of a new spe-
cies or designation of new critical habi-
tat if the land management plan has 
been adopted by the agency as of the 
date of listing or designation, provided 
that any authorized actions that may 
affect the newly listed species or des-
ignated critical habitat will be ad-
dressed through a separate action-spe-
cific consultation. This exception to 
reinitiation of consultation shall not 
apply to those land management plans 
prepared pursuant to 16 U.S.C. 1604 if: 

(1) Fifteen years have passed since 
the date the agency adopted the land 
management plan prepared pursuant to 
16 U.S.C. 1604; and 

(2) Five years have passed since the 
enactment of Public Law 115–141 
[March 23, 2018] or the date of the list-
ing of a species or the designation of 
critical habitat, whichever is later. 

[51 FR 19957, June 3, 1986, as amended at 84 
FR 45017, Aug. 27, 2019] 

§ 402.17 Other provisions. 

(a) Activities that are reasonably cer-
tain to occur. A conclusion of reason-
ably certain to occur must be based on 
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