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§8401.101 General.

In accordance with 5 CFR 2635.105,
the regulations in this part apply to
the employees of the Federal Mine
Safety and Health Review Commission
(Commission) and supplement the
Standards of HEthical Conduct for Em-
ployees of the Executive Branch at 5
CFR part 2635. Commission employees
also are subject to the executive
branch financial disclosure regulations
at 5 CFR part 2634.

§8401.102 Prohibited financial inter-
ests.

(a) Prohibition. Except as provided in
this section, no employee (other than a
special Government employee), or
spouse or minor child of such an em-
ployee, shall have a financial interest,
including compensated employment or
indebtedness, in any company or other
person engaged in mining activities
subject to the Federal Mine Safety and
Health Act of 1977 (Federal Mine Safety
and Health Act), 30 U.S.C. 801 et seq.

(b) Ezceptions. (1) This section does
not prohibit an employee, or the spouse
or minor child of an employee, from in-
vesting in a publicly traded or publicly
available investment fund which, in its
prospectus, does not indicate the objec-
tive or practice of concentrating its in-
vestments in the securities of any com-
pany or other person engaged in min-
ing activities subject to the Federal

Mine Safety and Health Act, provided
that the employee neither:

(i) Exercises control over the finan-
cial interests held in the fund; nor

(ii) Has the ability to exercise con-
trol over the financial interests held in
the fund.

(2)(Q) Unless divestiture is required by
paragraph (c) of this section, this sec-
tion does not prohibit an employee, or
the spouse or minor child of an em-
ployee, from owning or controlling se-
curities of any company or other per-
son engaged in mining activities sub-
ject to the Federal Mine Safety and
Health Act, whenever:

(A) Ownership or control was ac-
quired prior to the employee’s com-
mencement of employment, through a
change in marital status, or through
circumstances beyond the employee’s
control and without the appearance of
attempting to circumvent the prohibi-
tions in this section, such as acquisi-
tion by inheritance, gift, or merger, ac-
quisition or other change in corporate
ownership, provided that: (I) The em-
ployee makes full, written disclosure
to the designated agency ethics official
within 30 days after the security is ac-
quired or the employment is com-
menced; and

(2) The employee is disqualified from
participating in any decision, examina-
tion, audit, or other particular matter
having a direct and predictable effect
on such company or other person, in
which the employee holds a direct or
indirect interest.

(B) The securities result from a stock
split, stock dividend or the exercise of
preemptive rights arising out of securi-
ties permitted by paragraph (b)(2)(i)(A)
of this section. This paragraph does not
permit the holding of stocks purchased
through voluntary reinvestment of
cash dividends.

(ii) For purposes of this section, the
term ‘‘securities’ includes all interests
in debt or equity instruments. The
term includes, without limitation, se-
cured and unsecured bonds, debentures,
notes, securitized assets and commer-
cial paper, as well as all types of pre-
ferred and common stock. The term en-
compasses both current and contingent
ownership interests, including any ben-
eficial or legal interest derived from a
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§8401.103

trust. It extends to any right to ac-
quire or dispose of any long or short
position in such securities and in-
cludes, without limitation, interests
convertible into such securities, as well
as options, rights, warrants, puts, calls,
and straddles with respect thereto.

(¢c) Divestiture. The designated agency
ethics official may require an employee
to divest a security the employee is
otherwise authorized to retain under
paragraph (b)(2) of this section, based
on a determination of substantial con-
flict under §2635.403(b) of this title.

(d) Waivers. The designated agency
ethics official may grant a written
waiver from the prohibition contained
in this section based on a determina-
tion that the waiver is not inconsistent
with 5 CFR part 2635 or otherwise pro-
hibited by law and that, under the par-
ticular circumstances, application of
the prohibition is not necessary to
avoid the appearance of misuse of posi-
tion or loss of impartiality, or other-
wise to ensure confidence in the impar-
tiality and objectivity with which
Commission programs are adminis-
tered. A waiver under this paragraph
may be accompanied by appropriate
conditions, such as requiring execution
of a written statement of disqualifica-
tion. Notwithstanding the grant of any
waiver, an employee remains subject to
the disqualification requirements of 5
CFR 2635.402 and 2635.502.

§8401.103 Prior approval for outside
employment.

(a) Prior approval requirement. (1) Be-
fore engaging in any outside employ-
ment, whether or not for compensa-
tion, a Commission employee who is
classified at GS-13 or above, as well a
Commission attorney at any grade
level, must obtain the written approval
of the employee’s immediate super-
visor and the designated agency ethics
official. This requirement does not

5 CFR Ch. LXXIV (1-1-23 Edition)

apply to a special Government em-
ployee of the Commission.

(2) Requests for approval shall be for-
warded through the employee’s imme-
diate supervisor to the designated
agency ethics official and shall include
at a minimum the name of the person,
group, or organization for whom the
work is to be performed; the type of
work to be performed; and the proposed
hours of work and approximate dates of
employment.

(b) Standard for approval. Approval
shall be granted only upon a deter-
mination that outside employment is
not expected to involve conduct prohib-
ited by statute or Federal regulation,
including 5 CFR 2635 and this part.

(c) Definitions. For purposes of this
section:

(1) Employment means any form of
non-Federal employment or business
relationship involving the provision of
personal services by the employee. It
includes but is not limited to personal
services as an officer, director, em-
ployee, agent, attorney, consultant,
contractor, general partner, trustee or
teacher. It also includes writing when
done under an arrangement with an-
other person for production or publica-
tion of the written product. It does not,
however, include participation in the
activities of a nonprofit charitable, re-
ligious, professional, social, fraternal,
educational, recreational, public serv-
ice or civic organization, unless such
activities involve the provision of pro-
fessional services or advice or are for
compensation other than reimburse-
ment expenses.

(2) Professional services means the pro-
vision of personal services by an em-
ployee, including the rendering of ad-
vice or consultation, which involves
application of the skills of a profession
as defined in 5 CFR 2636.305(b)(1).
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