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(f) Agency review of medical informa-
tion. When medical information is sup-
plied by the appointee pursuant to 
paragraph (c)(3) of this section, the 
agency may, if authorized, require a 
medical examination under the criteria 
of § 339.301 of this chapter, or otherwise, 
at its option, offer a medical examina-
tion in accordance with the criteria of 
§ 339.302 of this chapter. If the ap-
pointee has the requisite years of serv-
ice under the Civil Service Retirement 
System or the Federal Employees’ Re-
tirement System, the agency must pro-
vide information concerning disability 
retirement. The agency must be aware 
of the affirmative obligations of the 
provisions of 29 CFR 1614.203, which re-
quire reasonable accommodation of a 
qualified individual with a disability. 

(g) Agency decision. (1) In arriving at 
its decision, the agency will consider 
only the reasons specified in the notice 
of proposed action and any answer of 
the appointee or the appointee’s rep-
resentative, or both, made to a des-
ignated official and any medical docu-
mentation reviewed under paragraph 
(f) of this section. 

(2) The notice must specify in writing 
the reasons for the decision and advise 
the appointee of any appeal rights 
under § 752.605 of this part. The agency 
must deliver the notice of decision to 
the appointee on or before the effective 
date of the action. 

(h) Applications for disability retire-
ment. Section 831.1204(e) of this chapter 
provides that an appointee’s applica-
tion for disability retirement need not 
delay any other appropriate personnel 
action. Section 831.1205 and § 844.202 of 
this chapter set forth the basis under 
which an agency must file an applica-
tion for disability retirement on behalf 
of an appointee. 

[74 FR 63532, Dec. 4, 2009, as amended at 85 
FR 65987, Oct. 16, 2020; 87 FR 67783, Nov. 10, 
2022; 89 FR 102295, Dec. 17, 2024] 

§ 752.605 Appeal rights. 
(a) Under 5 U.S.C. 7543(d), a career ap-

pointee against whom an action is 
taken under this subpart is entitled to 
appeal to the Merit Systems Protec-
tion Board. 

(b) A limited term or limited emer-
gency appointee who is covered under 
§ 752.601(c)(2) also may appeal an action 

taken under this subpart to the Merit 
Systems Protection Board. 

§ 752.606 Agency records. 

The agency must maintain copies of, 
and will furnish to the Merit Systems 
Protection Board and to the appointee 
upon his or her request, the following 
documents: 

(a) Notice of the proposed action; 
(b) Appointee’s written reply, if any; 
(c) Summary of the appointee’s oral 

reply, if any; 
(d) Notice of decision; and 
(e) Any order effecting the action, to-

gether with any supporting material. 

PART 754—COMPLAINT PROCE-
DURES, ADVERSE ACTIONS, AND 
APPEALS FOR CRIMINAL HISTORY 
INQUIRIES PRIOR TO CONDI-
TIONAL OFFER 

Subpart A—Complaint Procedures 

Sec. 
754.101 Coverage. 
754.102 Agency complaint process. 
754.103 Applicant representatives. 

Subpart B—Adverse Actions 

754.201 Coverage. 
754.202 Penalty determination. 
754.203 Procedures. 
754.204 Appeal rights. 
754.205 Agency records. 

AUTHORITY: 5 U.S.C. 554(a)(2), 1103(a)(5)(A), 
1104(a)(2), 9201–9205, and Pub. L. 116–92, sec. 
1122(b)(1). 

SOURCE: 88 FR 60330, Sept. 1, 2023, unless 
otherwise noted. 

Subpart A—Complaint Procedures 

§ 754.101 Coverage. 

(a) Actions covered. A complaint, or 
any other information, submitted by 
an applicant for an appointment to a 
civil service position relating to com-
pliance with section 9202 of title 5, 
United States Code. 

(b) Definitions. In this subpart, Agen-
cy, applicant, appointing authority, con-
ditional offer, criminal history record in-
formation, and employee have the mean-
ings set forth in 5 CFR 920.101. 
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§ 754.102 Agency complaint process. 
(a) Complaint intake. (1) Within 90 

days of the effective date of this part, 
each agency must establish and pub-
licize an accessible program for the 
agency to receive a complaint, or any 
other information, from an applicant, 
and any applicable supporting mate-
rial, relating to the agency’s compli-
ance with section 9202 of title 5, United 
States Code and part 920 of this chap-
ter, in accordance with the guidelines 
and standards established in this sec-
tion and the issuances described in 
paragraph (d)(3) of this section. 

(2) An applicant may submit a com-
plaint, or any other information, to an 
agency within 30 calendar days of the 
date of the alleged non-compliance by 
an employee of an agency with section 
9202 of title 5, United States Code and 
part 920 of this chapter. 

(3) The agency shall extend the 30- 
calendar-day time limit in paragraph 
(a)(2) of this section when the applicant 
shows that the applicant was not noti-
fied of the time limits and was not oth-
erwise aware of them, that the appli-
cant did not know and reasonably 
should not have known that the non- 
compliance with 5 U.S.C. 9202 and part 
920 of this chapter occurred, to con-
sider a reasonable accommodation of a 
disability, or for other proper and ade-
quate reasons considered by the agen-
cy. 

(4) The agency must conduct out-
reach to inform an applicant of the 
procedure for submitting a complaint 
when it has reasonable cause to believe 
that the applicant is attempting to file 
a complaint. 

(b) Agency investigation. (1) Acting 
under delegated authority from OPM 
and subject to the limitations and re-
quirements of paragraph (d) of this sec-
tion, the agency employing the em-
ployee against whom the complaint has 
been filed shall investigate the com-
plaint, unless the employee is an ad-
ministrative law judge appointed under 
5 U.S.C. 3105. To carry out this function 
in an impartial manner, the same agen-
cy official(s) responsible for executing 
and advising on the recruitment action 
may not also be responsible for man-
aging, advising, or overseeing the agen-
cy complaint process established in 
this section. 

(2) In carrying out its delegated re-
sponsibilities under paragraph (b)(1) of 
this section, the agency shall develop 
an impartial and appropriate factual 
record adequate for OPM to make find-
ings on the claims raised by any writ-
ten complaint. An appropriate factual 
record is one that allows a reasonable 
fact finder to draw conclusions as to 
whether non-compliance with 5 U.S.C. 
9202 and part 920 of this chapter oc-
curred. Agencies have discretion to de-
termine the appropriate fact-finding 
methods that efficiently and thor-
oughly address the matters at issue. 

(3) The agency must delegate to the 
investigator sufficient authority to se-
cure the production, from agency em-
ployees and contractors, of documen-
tary and testimonial evidence needed 
to investigate and report on the com-
plaint. 

(4) The applicant or applicant’s rep-
resentative must be given a reasonable 
time to respond to a request for docu-
mentary and testimonial evidence. 
This time period will not exceed 10 cal-
endar days under ordinary cir-
cumstances. However, in the agency’s 
discretion, an agency may grant an ex-
tension under extenuating cir-
cumstances. 

(5) The agency shall complete its in-
vestigation within 60 calendar days of 
the date of the filing of the complaint. 
An agency may extend the investiga-
tion period when the agency has pro-
vided more than 10 calendar days for 
the applicant to respond to a request 
for documentary and testimonial evi-
dence pursuant to paragraph (b)(4) of 
this section. Notwithstanding an ex-
tension, the agency shall complete the 
investigation as expeditiously as pos-
sible. 

(6) Within 30 calendar days of com-
pleting its investigation, the agency 
shall provide to OPM an administrative 
report. This report should include the 
applicant’s complaint, or any other in-
formation submitted by the applicant, 
the agency’s factual findings, a com-
plete copy of all information gathered 
during the investigation, and any other 
information that the agency believes 
OPM should consider. The report 
should be submitted to the Manager, 
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Employee Accountability, Account-
ability and Workforce Relations, Em-
ployee Services, Office of Personnel 
Management, 1900 E Street NW, Room 
7H28, Washington, DC 20415 or 
employeeaccountability@opm.gov. 

(c) OPM adjudication. (1) At OPM’s 
discretion, OPM may request the agen-
cy provide additional information as 
necessary. 

(2) OPM shall notify the agency and 
the subject(s) of the complaint in writ-
ing of its assessment of the complaint, 
including any decision to initiate ad-
verse action proceedings under subpart 
B of this part. 

(d) OPM oversight. (1) OPM may re-
voke an agency’s delegation under this 
section if an agency fails to conform to 
this section or OPM issuances as de-
scribed in paragraph (d)(3) of this sec-
tion. 

(2) OPM retains jurisdiction to make 
final determinations and take actions 
regarding the receipt and investigation 
of complaints, or any other informa-
tion; record-keeping; and reporting re-
lated to an allegation of non-compli-
ance with 5 U.S.C. 9202 and part 920 of 
this chapter. Paragraphs (a) and (b) of 
this section notwithstanding, OPM 
may, in its discretion, exercise its ju-
risdiction under this section in any 
case it deems necessary. 

(3) OPM may set forth policies, proce-
dures, standards, and supplementary 
guidance for the implementation of 
this section in OPM issuances. 

§ 754.103 Applicant representatives. 

An applicant may select a represent-
ative of the applicant’s choice to assist 
the applicant during the complaint 
process. An agency may disallow as an 
applicant’s representative an indi-
vidual whose activities as a representa-
tive would cause a conflict of interest 
or position; an agency employee who 
cannot be released from official duties 
because of the priority needs of the 
Government; or an agency employee 
whose release would give rise to unrea-
sonable costs to the Government. 

Subpart B—Adverse Actions 

§ 754.201 Coverage. 

(a) Actions covered. This subpart ap-
plies to actions taken under 5 U.S.C. 
9204. 

(b) Employees covered. This subpart 
covers an employee of an agency as de-
fined and ‘‘employee’’ has the meaning 
given the term in 5 CFR 920.101. 

(c) Definitions. In this subpart— 
Civil penalty means a monetary pen-

alty imposed on an employee of a cov-
ered agency when it has been deter-
mined the employee has violated the 
Fair Chance Act. 

Day means a calendar day. 
Director means the Director of OPM 

or Director’s designee. 
Suspension means the placing of an 

employee of a covered agency in a tem-
porary status without duties and pay 
when it has been determined the em-
ployee violated the Fair Chance Act. 

§ 754.202 Penalty determination. 
(a) First violation. If the Director or 

Director’s designee determines, after 
OPM provides the procedural rights in 
§ 754.203, that an employee of an agency 
has violated 5 U.S.C. 9202 and part 920 
of this chapter, the Director or Direc-
tor’s designee shall issue to the em-
ployee a written warning that includes 
a description of the violation and the 
additional penalties that may apply for 
subsequent violations; and direct the 
agency to file such warning in the em-
ployee’s official personnel record file. 

(b) Subsequent violations. If the Direc-
tor or Director’s designee determines, 
after OPM provides the procedural 
rights in § 754.203, that an employee of 
an agency has committed a subsequent 
violation of 5 U.S.C. 9202 and part 920 of 
this chapter, the Director or Director’s 
designee may take the following ac-
tion: 

(1) For a second violation, order a 
suspension of the employee for a period 
of not more than 7 days. 

(2) For a third violation, order a sus-
pension of the employee for a period of 
more than 7 days. 

(3) For a fourth violation— 
(i) Order a suspension of the em-

ployee for a period of more than 7 days; 
and 
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(ii) Order the employee’s agency to 
collect a civil penalty against the em-
ployee in an amount that is not more 
than $250, and remit the penalty 
amount to the U.S. Department of 
Treasury for deposit in the Treasury. 

(4) For a fifth violation— 
(i) Order a suspension of the em-

ployee for a period of more than 7 days; 
and 

(ii) Order the employee’s agency to 
collect a civil penalty against the em-
ployee in an amount that is not more 
than $500, and remit the penalty 
amount to the U.S. Department of 
Treasury for deposit in the Treasury. 

(5) For any subsequent violation— 
(i) Order a suspension of the em-

ployee for a period of more than 7 days; 
and 

(ii) Order the employee’s agency to 
collect a civil penalty against the em-
ployee in an amount that is not more 
than $1,000, and remit the penalty 
amount to the U.S. Department of 
Treasury for deposit in the Treasury. 

(c) Duration of suspension and penalty 
amount. The Director or Director’s Des-
ignee has discretion to determine the 
duration of a suspension and the 
amount of a penalty under this section, 
subject only to the minimum and max-
imum durations and amounts specified 
in this section. 

(d) Agency responsibilities. An agency 
shall carry out an order of the Director 
to suspend an employee, or to collect 
and remit a civil penalty, pursuant to 
processing and recordkeeping instruc-
tions issued by OPM. 

(1) The agency shall carry out the 
order of the Director to suspend the 
employee as soon as practicable. 

(2) The agency shall carry out the 
order of the Director to collect and 
remit a civil penalty as soon as prac-
ticable, unless the employee timely ap-
peals the action under § 754.204, in 
which case the agency shall collect and 
remit the civil penalty as soon as prac-
ticable after the Merit Systems Protec-
tion Board issues a final decision sus-
taining the action. 

(e) Administrative law judges. Para-
graphs (a) through (d) of this section do 
not apply if the Director or Director’s 
designee believes that an administra-
tive law judge has violated 5 U.S.C. 9202 
and part 920 of this chapter. In any 

such case the Director or Director’s 
designee shall file a complaint with the 
Merit Systems Protection Board pro-
posing an action set forth in 5 U.S.C. 
9204 and describing with particularity 
the facts that support the proposed 
agency action, and the Board will de-
termine whether the action is for good 
cause under its regulations in 5 CFR 
part 1201, subpart D. 

§ 754.203 Procedures. 
(a) Notice of proposed action. An em-

ployee against whom action is proposed 
under this subpart is entitled to at 
least 30 days’ advance written notice. 
The notice must state the specific rea-
son(s) for the proposed action and in-
form the employee of the right to re-
view the material which is relied on to 
support the reasons for the proposed 
action given in the notice before any 
final decision is made by the Director 
or Director’s designee. 

(b) Employee’s answer. (1) An em-
ployee may answer orally and in writ-
ing. The employee’s agency must give 
the employee a reasonable amount of 
official time to review the material re-
lied on to support OPM’s proposed ac-
tion, to prepare and present an answer 
orally and in writing, and to secure af-
fidavits, if the employee is in an active 
duty status. OPM may require the em-
ployee to furnish any answer to the 
proposed action, and affidavits and 
other documentary evidence in support 
of the employee’s answer, within such 
time as would be reasonable, but not 
less than 7 days. 

(2) The Director or Director’s Des-
ignee may designate an Office of Per-
sonnel Management official to hear the 
employee’s oral answer, and confer au-
thority on that person to make or rec-
ommend a final decision on the pro-
posed adverse action. 

(c) Representation. An employee cov-
ered by this part is entitled to be rep-
resented by an attorney or other rep-
resentative. An agency may disallow as 
an employee’s representative an indi-
vidual whose activities as representa-
tive would cause a conflict of interest 
or position, or an employee of the 
agency whose release from the employ-
ee’s official position would give rise to 
unreasonable costs or whose priority 
work assignments preclude release. 
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(d) OPM decision. (1) In arriving at a 
decision, the Director or Director’s 
Designee will consider only the com-
plaint, the applicant’s supporting ma-
terial, the agency’s administrative file, 
the reasons specified in the notice of 
proposed action, and any oral and writ-
ten answer by the employee or the em-
ployee’s representative. 

(2) The decision notice must specify 
in writing the reasons for the decision 
and advise the employee of any appeal 
rights. 

(e) Administrative Law Judges. This 
section does not apply if the Director 
or Director’s designee believes that an 
administrative law judge has violated 5 
U.S.C. 9202 and part 920 of this chapter. 

§ 754.204 Appeal rights. 

(a) An employee against whom an ac-
tion is taken by OPM under § 754.203 
may appeal to the Merit Systems Pro-
tection Board, under the regulations of 
the Board, but only to the extent the 
action concerns suspensions for more 
than 14 days or combines a suspension 
and a civil penalty. An appeal must be 
filed by not later than 30 days after the 
effective date of the action. The proce-
dures for filing an appeal with the 
Board are found at 5 CFR part 1201. 

(b) If the Board finds that one or 
more of the charges brought by OPM 
against the employee is supported by a 
preponderance of the evidence, regard-
less of whether all specifications are 
sustained, it must affirm OPM’s action. 
The Board may neither review whether 
the adverse action is for such cause as 
will promote the efficiency of the serv-
ice, nor mitigate the duration of a sus-
pension or the amount of a civil pen-
alty ordered under this part. 

(c) An appeal against OPM is the ex-
clusive avenue of appeal. The employee 
has no right to file a separate appeal 
against the employing agency for proc-
essing a personnel action as ordered by 
OPM under § 754.202. 

(d) OPM’s action under § 754.202 of 
this part is not subject to an agency’s 
administrative grievance procedure or 
a negotiated grievance procedure under 
a collective bargaining agreement be-
tween an exclusive bargaining rep-
resentative and any agency. 

§ 754.205 Agency records. 
The complaint, the applicant’s sup-

porting material, the agency’s admin-
istrative file, the notice of the pro-
posed action, the employee’s written 
reply, if any, summary or transcript of 
the employee’s oral reply, if any, the 
notice of decision, and any order to the 
covered agency effecting the action to-
gether with any supporting material, 
must be maintained in the applicable 
Privacy Act system of records. 

PART 755—APPEAL PROCEDURES 
FOR RECOUPMENT OF AWARDS, 
BONUSES, OR RELOCATION EX-
PENSES AWARDED OR AP-
PROVED FOR ALL EMPLOYEES OF 
THE DEPARTMENT OF VETERANS 
AFFAIRS (VA) 

Subpart A—Awards and Bonuses 

Sec. 
755.101 Scope of subpart and definitions. 
755.102 Procedures for submitting appeals. 
755.103 Basis of appeal decision. 
755.104 Form of appeal decision. 
755.105 Finality of appeal decision. 

Subpart B—Relocation Expenses 

755.201 Scope of subpart and definitions. 
755.202 Procedures for submitting appeals. 
755.203 Basis of appeal decision. 
755.204 Form of appeal decision. 
755.205 Finality of appeal decision. 

AUTHORITY: 5 U.S.C. 1103; 38 U.S.C. 721 and 
723. 

SOURCE: 90 FR 3608, Jan. 15, 2025, unless 
otherwise noted. 

Subpart A—Awards and Bonuses 

§ 755.101 Scope of subpart and defini-
tions. 

(a) Employees covered. A current or 
former civil service employee of the 
Department of Veterans Affairs (VA) as 
defined by title 38 of the U.S. Code, or 
by 5 U.S.C. 2105. 

(b) Appeals covered. This subpart pre-
scribes general procedures applicable 
to appeals, pursuant to 38 U.S.C. 721, by 
a covered employee to the Director of 
the Office of Personnel Management 
(OPM), or designee, regarding an order 
by the Secretary of the VA, or des-
ignee, directing the employee to repay 
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