
285 

Office of Personnel Management Pt. 352 

§ 351.807 Certification of Expected 
Separation. 

(a) For the purpose of enabling other-
wise eligible employees to be consid-
ered for eligibility to participate in 
dislocated worker programs under the 
Workforce Investment Act of 1998 ad-
ministered by the U.S. Department of 
Labor, an agency may issue a Certifi-
cate of Expected Separation to a com-
peting employee who the agency be-
lieves, with a reasonable degree of cer-
tainty, will be separated from Federal 
employment by reduction in force pro-
cedures under this part. A certification 
may be issued up to 6 months prior to 
the effective date of the reduction in 
force. 

(b) This certification may be issued 
to a competing employee only when 
the agency determines: 

(1) There is a good likelihood the em-
ployee will be separated under this 
part; 

(2) Employment opportunities in the 
same or similar position in the local 
commuting area are limited or non-
existent; 

(3) Placement opportunities within 
the employee’s own or other Federal 
agencies in the local commuting area 
are limited or nonexistent; and 

(4) If eligible for optional retirement, 
the employee has not filed a retirement 
application or otherwise indicated in 
writing an intent to retire. 

(c) A certification is to be addressed 
to each individual eligible employee 
and must be signed by an appropriate 
agency official. A certification must 
contain the expected date of reduction 
in force, a statement that each factor 
in paragraph (b) of this section has 
been satisfied, and a description of 
Workforce Investment Act of 1998, title 
I, programs, the Interagency Place-
ment Program, and the Reemployment 
Priority List. 

(d) A certification may not be used to 
satisfy any of the notice requirements 
elsewhere in this subpart. 

(e) An agency determination of eligi-
bility for certification may not be ap-
pealed to OPM or the Merit Systems 
Protection Board. 

(f) An agency may also enroll eligible 
employees on the agency’s Reemploy-
ment Priority List up to 6 months in 
advance of a reduction in force. For re-

quirements and criteria, see subpart B 
of part 330 of this chapter. 

[60 FR 2678, Jan. 11, 1995, as amended at 60 
FR 44254, Aug. 25, 1995; 65 FR 64134, Oct. 26, 
2000; 66 FR 29896, June 4, 2001] 

Subpart I—Appeals and 
Corrective Action 

§ 351.901 Appeals. 
An employee who has been fur-

loughed for more than 30 days, sepa-
rated, or demoted by a reduction in 
force action may appeal to the Merit 
Systems Protection Board. 

[52 FR 46051, Dec. 4, 1987] 

§ 351.902 Correction by agency. 
When an agency decides that an ac-

tion under this part was unjustified or 
unwarranted and restores an individual 
to the former grade or rate of pay held 
or to an intermediate grade or rate of 
pay, it shall make the restoration 
retroactively effective to the date of 
the improper action. 

Subpart J [Reserved] 

PART 352—REEMPLOYMENT RIGHTS 

Subpart A [Reserved] 

Subpart B—Reemployment Rights Based 
on Movement Between Executive 
Agencies During Emergencies 

Sec. 
352.201 Letter of Authority. 
352.202 Request for Letter of Authority. 
352.203 Standards for issuing Letters of Au-

thority. 
352.204 Basic eligibility for reemployment 

rights. 
352.205 Appeal of losing agency. 
352.205a Authority to return employee to 

his or her former or successor agency. 
352.205b Authority to return an SES em-

ployee to his or her former or successor 
agency. 

352.206 Expiration of reemployment rights. 
352.207 Exercise or termination of reemploy-

ment rights. 
352.208 Agency’s obligation to reemploy. 
352.209 Employee appeals to the Merit Sys-

tems Protection Board. 

Subpart C—Detail and Transfer of Federal 
Employees to International Organizations 

352.301 Purpose. 
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352.302 Definitions. 
352.303 [Reserved] 
352.304 International organizations covered. 
352.305 Eligibility for detail. 
352.306 Length of details. 
352.307 Eligibility for transfer. 
352.308 Effecting employment by transfer. 
352.309 Retirement, health benefits, and 

group life insurance. 
352.310 [Reserved] 
352.311 Reemployment. 
352.312 When to apply. 
352.313 Failure to reemploy and right of ap-

peal. 
352.314 Consideration for promotion and pay 

increases. 

Subpart D—Employment of Presidential 
Appointees and Elected Officers by 
the International Atomic Energy Agen-
cy 

352.401 Purpose. 
352.402 Coverage. 
352.403 Definitions. 
352.404 Retirement and insurance. 
352.405 Resumption of Federal service. 

Subpart E—Reinstatement Rights After Serv-
ice Under Section 233(d) and 625(b) of 
the Foreign Assistance Act of 1961 

352.501 Purpose. 
352.502 Coverage. 
352.503 Definitions. 
352.504 Basic entitlement. 
352.505 Proposed termination. 
352.506 Application for reinstatement. 
352.507 Reinstatement. 
352.508 Appeals to the Merit Systems Pro-

tection Board. 

Subpart F [Reserved] 

Subpart G—Reemployment Rights of 
Former Bureau of Indian Affairs and In-
dian Health Service Employees After 
Service Under the Indian Self-Deter-
mination Act in Tribal Organizations 

352.701 Purpose. 
352.702 Definitions. 
352.703 Basic entitlement to reemployment 

rights on leaving Federal employment. 
352.704 Duration of reemployment rights. 
352.705 Return to Federal employment. 
352.706 Agency response to reemployment 

application. 
352.707 Employee appeals to the Merit Sys-

tems Protection Board. 

Subpart H—Reemployment Rights Under 
the Taiwan Relations Act 

352.801 Purpose. 
352.802 Definitions. 
352.803 Basic entitlement to reemployment 

rights on leaving Federal employment. 

352.804 Maximum period of entitlement to 
reemployment. 

352.805 Position to which entitled on reem-
ployment. 

352.806 Return to Federal employment. 
352.807 Appeals. 

Subpart I—Reemployment Rights After 
Service With the Panama Canal Com-
mission 

352.901 Purpose. 
352.902 Definitions. 
352.903 Effecting a detail or transfer. 
352.904 Eligibility. 
352.905 Employees on detail. 
352.906 Termination of transfer. 
352.907 Exercise or termination of reemploy-

ment rights. 
352.908 Agency obligation. 
352.909 Appeals. 

SOURCE: 33 FR 12433, Sept. 4, 1968, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 352 appear at 69 FR 2050, Jan. 13, 2004. 

Subpart A [Reserved] 

Subpart B—Reemployment Rights 
Based on Movement Between 
Executive Agencies During 
Emergencies 

AUTHORITY: 5 U.S.C. 3101 note, 3301, 3131 et 
seq. 3302; E.O. 10577, 3 CFR 1954–1958 Com., p. 
218; sec. 352. 209 also issued under 5 U.S.C. 
7701, et seq. 

§ 352.201 Letter of Authority. 
(a) Definition. A Letter of Authority 

is an authorization from OPM to an 
agency appointing officer to grant re-
employment rights. 

(b) Scope of authority. A Letter of Au-
thority shall specify the conditions 
under which it may be used, including 
the types of positions covered and the 
organizational and geographic areas to 
which it is restricted. 

(c) Time limit of authority. A Letter of 
Authority shall remain in force for one 
year from date of issuance unless ear-
lier revoked by OPM. Renewals or ex-
tensions will not be issued unless justi-
fied by exceptional circumstances. 

§ 352.202 Request for Letter of Author-
ity. 

When an agency believes that an 
emergency situation is so critical as to 
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justify offers of reemployment rights, 
it may request OPM to issue a Letter 
of Authority. In submitting the request 
the agency shall present its justifica-
tion in terms of the standards provided 
in § 352.203. 

§ 352.203 Standards for issuing Letters 
of Authority. 

OPM will determine the standards to 
be used in issuing Letters of Authority, 
which shall include the following: 

(a) The positions to be filled must be 
related to emergency situations for 
which the usual recruiting methods are 
inadequate. 

(b) The positions must be a part of a 
specific program immediately essential 
to the national interest. 

(c) The positions must be essential to 
the functioning of the program. 

(d) There must be substantial basis 
for the belief that reemployment rights 
will be a significant and reasonable aid 
in meeting the emergency situation. 

§ 352.204 Basic eligibility for reemploy-
ment rights. 

(a) Employees eligible. The following 
employees in the executive branch of 
the Government are eligible to be 
granted reemployment rights when 
they are hired by another executive 
agency without break in service of a 
full workday by transfer or reinstate-
ment, or by excepted appointment, in a 
position which the agency is currently 
authorized to fill with reemployment 
rights: 

(1) An employee serving in a competi-
tive position under a career or career- 
conditional appointment; 

(2) An employee serving under a ca-
reer appointment in the Senior Execu-
tive Service (SES); or 

(3) A nontemporary excepted em-
ployee. 

(b) Employees not eligible. The fol-
lowing employees are not eligible to be 
granted reemployment rights: 

(1) An employee who is serving a pro-
bationary or trial period under an ap-
pointment to a position in the excepted 
or competitive service or the SES. 

(2) An employee serving in an obli-
gated position; 

(3) An employee serving with reem-
ployment rights granted under this 
subpart; 

(4) An employee who has received a 
notice of involuntary separation be-
cause of reduction in force or other-
wise; or 

(5) An employee who has already sub-
mitted a resignation. 

[33 FR 12433, Sept. 4, 1968, as amended at 51 
FR 25187, July 11, 1986] 

§ 352.205 Appeal of losing agency. 

An appointing officer who intends to 
employ with reemployment rights an 
employee of another executive agency 
shall give the losing agency written no-
tice at least 15 calendar days before the 
effective date of the proposed action. If 
the losing agency believes the grant of 
reemployment rights would be detri-
mental to the public interest, it may 
appeal the proposed grant to OPM 
within 15 calendar days after receipt of 
the notice. The losing agency, at the 
same time, shall furnish a copy of the 
appeal to the prospective appointing 
officer, who shall withhold the pro-
posed grant pending decision on the ap-
peal. OPM shall determine whether the 
employee will be given reemployment 
rights and notify both agencies accord-
ingly. If the losing agency does not ap-
peal within 15 calendar days, the em-
ployee shall be granted reemployment 
rights. 

§ 352.205a Authority to return em-
ployee to his or her former or suc-
cessor agency. 

The transfer of an employee with a 
grant of reemployment rights under 
this subpart authorizes the return of 
the employee to his or her former or 
successor agency without regard to 
part 351, 752, or 771 of this chapter when 
the employee is reemployed in his or 
her former or successor agency— 

(a) Without a break in service of 1 
workday or more in a position at the 
same or higher grade in the same occu-
pational field and geographical area as 
the position he or she last held in the 
former or successor agency; and 

(b) At not less than the rate of pay he 
or she would have been receiving in the 
position last held in the former or suc-
cessor agency if he or she had not been 
transferred. 

[51 FR 25187, July 11, 1986] 
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§ 352.205b Authority to return an SES 
employee to his or her former or 
successor agency. 

The transfer of a career SES ap-
pointee with a grant of reemployment 
rights under this subpart authorizes 
the return of the employee to his or 
her former or successor agency when 
the employee is reemployed in his or 
her former or successor agency— 

(a) Without a break in service of 1 
workday or more in any position in the 
SES for which the employee is quali-
fied; and 

(b) At not less than the SES rate of 
basic pay as determined under 5 CFR 
part 534, subpart D at which the em-
ployee was being paid immediately be-
fore his or her transfer. 

[51 FR 25187, July 11, 1986] 

§ 352.206 Expiration of reemployment 
rights. 

Reemployment rights granted under 
a Letter of Authority expire at the end 
of 2 years following the date of the per-
sonnel action, unless exercised or oth-
erwise terminated before that time, ex-
cept that the reemployment rights of 
an employee serving outside the conti-
nental United States extend for an ad-
ditional period of 3 months. 

§ 352.207 Exercise or termination of re-
employment rights. 

(a) Exercise. The time limits for appli-
cation for reemployment under this 
subpart are: 

(1) Within 30 calendar days before the 
expiration of the term of reemploy-
ment rights; 

(2) Within 30 calendar days after re-
ceipt of notice of involuntary separa-
tion; 

(3) At least 30 calendar days in ad-
vance of the person’s scheduled entry 
into active military duty. In this case 
he shall be reemployed and separated, 
furloughed, or granted leave of absence 
for military service by the reemploying 
agency; or 

(4) At any time before the expiration 
of the term of reemployment rights 
with the written consent of the current 
employing agency if application for re-
employment is made within 30 days 
after date of separation, or after re-
ceipt of advance notice of proposed de-

motion by the current employing agen-
cy. 

(b) Termination. An employee’s reem-
ployment rights terminate if: 

(1) He fails to apply within the time 
limits stated in paragraph (a) of this 
section; 

(2) He resigns without the written 
consent of the current employing agen-
cy; or 

(3) Within 10 calendar days, he fails 
to accept an offer of reemployment 
made under § 352.208 which is deter-
mined to be a proper offer of reemploy-
ment by the reemploying agency or by 
the Merit Systems Protection Board on 
appeal. 

§ 352.208 Agency’s obligation to reem-
ploy. 

(a) Employee’s right to reemployment. 
An employee is entitled to be reem-
ployed by the reemploying agency as 
promptly as possible but not more than 
30 calendar days after receipt of his ap-
plication. Except as provided in para-
graph (c) of this section, the employee 
is entitled to reemployment in the oc-
cupational field and at the same grade 
or level and in the same geographical 
area as the position which the em-
ployee last held in that agency. If the 
reemployment would cause the separa-
tion or demotion of another employee, 
the applicant shall then be considered 
an employee for the purpose of apply-
ing the reduction-in-force regulations 
(5 CFR part 351) to determine to what, 
if any, position, he or she is entitled. 

(b) Reemployment in a higher grade. 
The reemploying agency may reemploy 
the employee in a position of higher 
grade than that to which he is entitled, 
but not if this reemployment would 
cause the displacement of another em-
ployee. 

(c) Reemployment in SES. When the 
employee’s right is to a position in the 
SES, reemployment or return may be 
to any position in the SES for which 
the employee is qualified. 

(d) Seniority in postal service. On reem-
ployment in the postal service, the em-
ployee is entitled to the seniority he 
would have attained had he remained 
in the postal service. 

(e) Basis for agency refusal to reemploy. 
An agency may refuse to reemploy 
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under this section only when the em-
ployee was last separated for serious 
cause evidencing his unsuitability for 
reemployment. 

[33 FR 12433, Sept. 4, 1968, as amended at 51 
FR 25187, July 11, 1986] 

§ 352.209 Employee appeals to the 
Merit Systems Protection Board. 

When an agency denies reemploy-
ment to a person claiming reemploy-
ment rights under this subpart, the 
agency shall inform him or her of that 
denial by a written notice. In the same 
notice, the agency shall inform him/her 
of his/her right to appeal to the Merit 
Systems Protection Board under the 
provisions of the Board’s regulations. 
The agency shall comply with the pro-
visions of § 1201.21 of this title. 

[44 FR 48952, Aug. 21, 1979] 

Subpart C—Detail and Transfer of 
Federal Employees to Inter-
national Organizations 

AUTHORITY: 5 U.S.C. 3584, E.O. 11552, 3 CFR 
1966–1970 Comp., p. 954; Section 352.313 also 
issued under 5 U.S.C. 7701, et seq. 

SOURCE: 35 FR 16525, Oct. 23, 1970, unless 
otherwise noted. 

§ 352.301 Purpose. 
The purpose of this subpart is to en-

courage details and transfers of em-
ployees for service with international 
organizations as authorized by sections 
3343 and 3581–3584 of title 5, United 
States Code, and to provide procedures 
for participation in the program. 

§ 352.302 Definitions. 
In this subpart: 
(a) Agency, employee, international or-

ganization, and transfer have the mean-
ing given them by section 3581 of title 
5, United States Code; 

(b) Detail has the meaning given it by 
section 3343 of title 5, United States 
Code; and 

(c) Term of employment means not 
more than (1) 5 consecutive years of 
employment, except that when the Sec-
retary of State determines it to be in 
the national interest, the detail or 
transfer may be extended up to an ad-
ditional 3 years, or (2) the period of less 
than 5 years specified at the time of 

consent to transfer or detail, beginning 
with entrance on duty in the inter-
national organization. 

§ 352.303 [Reserved] 

§ 352.304 International organizations 
covered. 

(a) An agency may detail or transfer 
an employee under this subpart, with-
out prior approval, to an organization 
which the Department of State has des-
ignated as an international organiza-
tion. 

(b) An agency may detail or transfer 
an employee under this subpart to any 
other public international organization 
or international organization pre-
paratory commission only when the 
Department of State agrees that the 
organization concerned could be des-
ignated as an international organiza-
tion covered by sections 3343 and 3581 
of title 5, United States Code. 

[73 FR 64860, Oct. 31, 2008] 

§ 352.305 Eligibility for detail. 

An employee is eligible for detail to 
an international organization with the 
rights provided for in, and in accord-
ance with, section 3343 of title 5, 
United States Code, and this subpart, 
except the following: 

(a) A Presidential appointee (other 
than a postmaster, Foreign Service of-
ficer or a Foreign Service information 
officer), regardless of whether the ap-
pointment was made by and with the 
advice and consent of the Senate. 

(b) A person serving in the executive 
branch in a confidential or policy-de-
termining position excepted from the 
competitive service under Schedule C 
of part 213 of this chapter. 

(c) A person serving under a non-ca-
reer, limited emergency, or limited 
term appointment in the Senior Execu-
tive Service (SES). 

(d) A person serving under a tem-
porary appointment. 

[73 FR 64860, Oct. 31, 2008] 

§ 352.306 Length of details. 

The total length of a detail or several 
details combined must not exceed 5 
consecutive years, except that when 
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the Secretary of State, on the rec-
ommendation of the head of the agen-
cy, determines it to be in the national 
interest, the 5 years allowed for details 
may be extended for up to an addi-
tional 3 years. A detail or combination 
of details and transfers must not ex-
ceed 8 years in the aggregate through-
out an employee’s Federal career. 

[73 FR 64860, Oct. 31, 2008] 

§ 352.307 Eligibility for transfer. 
An employee is eligible for transfer 

to an international organization with 
the rights provided for in, and in ac-
cordance with, sections 3581–3584 of 
title 5, United States Code, and this 
subpart, except the following: 

(a) A Presidential appointee (other 
than a postmaster, a Foreign Service 
officer or a Foreign Service informa-
tion officer), regardless of whether his 
appointment was made by and with the 
advice and consent of the Senate. 

(b) A person serving in the executive 
branch in a confidential or policy-de-
termining position excepted from the 
competitive service under Schedule C 
of part 213 of this chapter. 

(c) A person serving under a non-
career, limited emergency, or limited 
term appointment in the SES. 

(d) A person serving under a tem-
porary appointment pending establish-
ment of a register. 

(e) A person serving under an ap-
pointment specifically limited to 1 
year or less. 

(f) A person serving on a seasonal, 
intermittent, or part-time basis. 

[35 FR 16525, Oct. 23, 1970, as amended at 51 
FR 25188, July 11, 1986; 57 FR 10124, Mar. 24, 
1992] 

§ 352.308 Effecting employment by 
transfer. 

(a) Authority to approve transfers. On 
written request by an international or-
ganization for the services of an em-
ployee, the agency may authorize the 
transfer of the employee to the organi-
zation for any period not to exceed 5 
years, except that when the Secretary 
of State determines it to be in the na-
tional interest, a period of employment 
by transfer may be extended, subject to 
the approval of the head of the agency, 
for up to an additional 3 years. A trans-

fer or series of transfers or combina-
tion of details and transfers shall not 
exceed 8 years in the aggregate. Re-
fusal by the head of the agency to au-
thorize the transfer or the extension of 
the transfer is not reviewable by or ap-
pealable to OPM. 

(b) Letter of consent. When an agency 
consents to the transfer of an em-
ployee, the agency shall give its con-
sent in writing to the international or-
ganization and shall furnish the em-
ployee with a copy of the consent. 

(c) Effective date. The agency and the 
international organization shall estab-
lish the effective date of transfer by 
mutual agreement. 

(d) Recording requirement. The agency 
must furnish the employee with a leave 
statement, showing his or her annual 
and sick leave balances at the time of 
transfer. In addition, the notification 
of personnel action effecting the em-
ployee’s separation for transfer must 
include: 

(1) Identification of the international 
organization to which the employee is 
transferring, 

(2) A clear statement of the period 
during which the employee has reem-
ployment rights in the agency under 
section 3582 of title 5, United States 
Code, and this subpart, and 

(3) The legal and regulatory condi-
tions for reemployment. 

[35 FR 16525, Oct. 23, 1970, as amended at 73 
FR 64860, Oct. 31, 2008] 

§ 352.309 Retirement, health benefits, 
and group life insurance. 

(a) Agency action. An employee who is 
transferred to an international organi-
zation with the consent of the employ-
ing agency is entitled to retain cov-
erage for retirement, health benefits, 
and group life insurance purposes if he 
or she so chooses. The period during 
which coverage, rights, and benefits 
are retained under this paragraph, dur-
ing employment with the international 
organization, is deemed employment 
by the United States. At the time an 
employing Federal agency consents to 
the transfer of an employee, the agency 
must advise the employee in writing of 
the employee’s right to continue re-
tirement, health benefits, and group 
life insurance coverage, as applicable, 
for the duration of the assignment or 
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transfer. The notice must explain the 
conditions for continued coverage and 
the employee’s obligations and respon-
sibilities with regard to continued cov-
erage. The notice must also explain 
that, if the employee elects to retain 
coverage, the agency will continue to 
make the agency contributions to the 
funds, and the employee’s coverage will 
continue as long as employee payments 
are currently deposited in the respec-
tive funds. 

(b) Employee action. The employee 
must acknowledge, in writing, receipt 
of the notice and state whether or not 
he or she wishes to retain coverage 
under the retirement, health benefits, 
and group life insurance systems or 
any of them by continuing the required 
employee payments. The employee 
must make a written election to retain 
benefits, as applicable, and make ar-
rangements for the required employee 
payments. An employee who transfers 
to an international organization is not 
eligible to participate in the Thrift 
Savings Plan (TSP) while employed by 
the international organization even if 
he or she elects to retain Federal re-
tirement coverage. However, upon re-
employment, an employee who elected 
to retain Federal retirement coverage 
while employed by the international 
organization and has made all deposits 
required for such coverage may make 
contributions to the TSP which he or 
she missed as a result of the service 
with an international organization, 
and receive make-up agency contribu-
tions and lost earnings on the agency 
contributions, as provided under 
§ 352.311(e). 

(c) Agency responsibility. For retire-
ment and group life insurance pur-
poses, the employing agency is respon-
sible for determining the applicable 
rate of pay in accordance with the pro-
visions of section 3583 of title 5, United 
States Code. The agency is also respon-
sible for collecting, accounting for, and 
depositing in the respective funds all 
retirement, health benefits, and group 
life insurance employee payments re-
quired to be made for the purpose of 
protecting the rights of the employee 
so transferred; and for accounting for 
and depositing in the respective funds 
all agency contributions. The agency 
must furnish the employee with spe-

cific information as to how, when, and 
where the payments are to be sub-
mitted. 

(d) Coverage. Employee payments are 
considered to be currently deposited if 
received by the agency before, during, 
or within 3 months after the end of the 
pay period covered by the deposit. If 
the contributions are not currently de-
posited, coverage terminates on the 
last day of the pay period for which the 
required contributions were currently 
deposited, subject to a 31-day extension 
of group life insurance and health bene-
fits coverage as provided in parts 870 
and 890 of this chapter and to the con-
version benefits provided in parts 870 
and 890 of this chapter. Coverage so 
terminated may not be re-established 
before the employee actually enters on 
duty, on the first day in a pay status in 
an agency. However, terminated retire-
ment, health benefits, and group life 
insurance coverage must be reinstated 
retroactively when, in the judgment of 
OPM, the failure to make the required 
current deposit was due to cir-
cumstances beyond the employee’s 
control and the required payments 
were deposited at the first opportunity. 
Coverage under a system other than 
the Civil Service Retirement System 
must be reinstated retroactively if the 
agency which administers the retire-
ment system determines that the fail-
ure to make the required current de-
posit was due to circumstances beyond 
the control of the employee and the re-
quired payments were deposited at the 
first opportunity. 

[73 FR 64860, Oct. 31, 2008] 

§ 352.310 [Reserved] 

§ 352.311 Reemployment. 
(a) An employee who transferred to 

an international organization with the 
consent of the employing agency is en-
titled to be reemployed in his or her 
former position, or one of like senior-
ity, status, and pay, within 30 days of 
applying for reemployment if the em-
ployee: 

(1) Is separated, either voluntarily or 
involuntarily, without cause, within 
the term of employment with an inter-
national organization; and 

(2) Applies for reemployment with 
the employing agency or its successor 
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no later than 90 days after separation 
from the international organization. 

(b) Pay upon reemployment will be 
set at that to which the employee 
would have been entitled had the em-
ployee remained with the employing 
agency. 

(c) When an employee’s reemploy-
ment right is to a position in the SES, 
reemployment may be to any position 
in the SES for which the employee is 
qualified. The employee must be re-
turned at not less than the SES rate of 
basic pay as determined under 5 CFR 
part 534, subpart D, at which the em-
ployee was being paid immediately be-
fore transfer to the international orga-
nization, or if pay has been adjusted 
under § 352.314(c), at not less than the 
adjusted pay level. 

(d) The period of separation caused 
by the employment of the employee 
with the international organization 
and the period necessary to effect re-
employment are creditable service for 
all appropriate civil service employ-
ment purposes (e.g., tenure, service 
computation date, retirement, time in 
grade). Employees, upon return, are 
also entitled to restoration of any sick 
leave. 

(e) An employee who elected to re-
tain Federal retirement coverage while 
employed by the international organi-
zation and has made all deposits re-
quired for such coverage may make 
contributions to the TSP which he or 
she missed as a result of the service 
with the international organization, 
and receive make-up agency contribu-
tions and lost earnings on the agency 
contributions, consistent with applica-
ble TSP requirements. 

[73 FR 64861, Oct. 31, 2008] 

§ 352.312 When to apply. 
An employee may apply for reem-

ployment, in writing, either before or 
after separation from the international 
organization. If the employee applies 
before separation, the 30-day period 
prescribed in § 352.311 begins either 
with the date of the application or 30 
days before the employee’s date of sep-
aration from the international organi-
zation, whichever is later. If the em-
ployee applies for reemployment after 
separation, the application must be re-
ceived by the employing agency no 

later than 90 days after separation 
from the international organization. 

[73 FR 64861, Oct. 31, 2008] 

§ 352.313 Failure to reemploy and 
right of appeal. 

(a) When an agency fails to reemploy 
an employee within 30 days of receiving 
the employee’s application, it must no-
tify the employee, in writing, of the 
reasons and of the employee’s right to 
appeal to the Merit Systems Protec-
tion Board under the provisions of the 
Board’s regulations. The agency must 
comply with the provisions of § 1201.21 
of this title. 

(b) If the agency fails to reach and 
issue a decision to the employee within 
30 days from the date of the application 
for reemployment, the employee is en-
titled to appeal the agency’s failure to 
issue a decision to the Merit Systems 
Protection Board under the provisions 
of the Board’s regulations. 

(c) An employee may submit an ap-
peal, alleging that the agency has 
failed to comply with any of the other 
provisions of sections 3343 and 3581–3584 
of title 5, United States Code, or of this 
part, to the Merit Systems Protection 
Board under the provisions of the 
Board’s regulations. 

[73 FR 64861, Oct. 31, 2008] 

§ 352.314 Consideration for promotion 
and pay increases. 

(a) The employing agency must con-
sider an employee who is detailed or 
transferred to an international organi-
zation for all promotions for which the 
employee would be considered if not 
absent. A promotion based on this con-
sideration is effective on the date it 
would have been effective if the em-
ployee were not absent. 

(b) When the position of an employee 
who is absent on detail or transfer to 
an international organization is up-
graded during the employee’s absence, 
the employing agency must place the 
employee in the upgraded position 
upon return. 

(c) The employing agency must con-
sider an employee who is detailed or 
transferred to an international organi-
zation from an ungraded pay system 
for all pay increases for which the em-
ployee would have been considered if 
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not absent. An increase is effective on 
the date it would have been effective if 
the employee were not absent. 

[73 FR 64861, Oct. 31, 2008] 

Subpart D—Employment of Presi-
dential Appointees and Elect-
ed Officers by the Inter-
national Atomic Energy 
Agency 

AUTHORITY: Sec. 6(c), 71 Stat. 455; 22 U.S.C. 
2025(c); E.O. 10774, 3 CFR, 1954–1958 Comp., p. 
418, as amended by E.O. 10804, 3 CFR, 1959– 
1963 Comp., p. 328. 

§ 352.401 Purpose. 
The purpose of this subpart is to im-

plement section 6(b) of the Inter-
national Atomic Energy Agency Par-
ticipation Act of 1957 and Executive 
Order 10774 as amended by Executive 
Order 10804 to protect the civil service 
rights and privileges, wherever appro-
priate, of Presidential appointees and 
elected officers who leave their posi-
tions and within 90 days enter employ-
ment with the International Atomic 
Energy Agency. 

§ 352.402 Coverage. 
This subpart applies to all officers, as 

defined in § 352.403(b), of any branch of 
the Federal Government. 

§ 352.403 Definitions. 
In this subpart: 
(a) Agency means the International 

Atomic Energy Agency; 
(b) Officer means any Presidential ap-

pointee or elected officer who leaves 
his position after August 27, 1957, and 
within 90 days enters employment with 
the agency; and 

(c) Term of employment means not 
more than 3 consecutive years of em-
ployment beginning with entrance on 
duty in the agency. 

§ 352.404 Retirement and insurance. 
(a) Coverage. (1) To obtain retirement 

benefits for a term of employment with 
the agency, an officer covered by sub-
chapter III of chapter 83 of title 5 
United States Code, within 90 days 
after the date he is separated from the 
agency, shall pay to OPM all necessary 
employee deductions and agency con-

tributions for coverage under that sub-
chapter for his term of employment 
with the agency. Interest shall not be 
charged an officer on any payment of 
necessary employee deductions and 
agency contributions. The amount of 
the employee deductions so paid shall 
be added to the officer’s lump-sum 
credit in the Civil Service Retirement 
and Disability Fund. 

(2) To retain coverage under chapter 
87 of title 5, United States Code, during 
his term of employment with the agen-
cy, an officer covered by that chapter 
shall currently pay employee deduc-
tions and agency contributions nec-
essary for coverage under that chapter 
for his term of employment with the 
agency. Collections may be made under 
procedures which may be determined in 
accordance with written agreements 
reached between accounting represent-
atives of OPM and the agency. 

(3) All retirement and insurance ben-
efits and obligations shall be computed 
in the same manner as if the rate of 
basic pay the officer was receiving on 
the last day he was in his Federal posi-
tion before employment with the agen-
cy had continued without change. 

(4) An officer not covered by either 
subchapter III of chapter 83, or chapter 
87, of title 5, United States Code, in the 
Federal position which he last held or 
from which he separates to enter em-
ployment with the agency does not ac-
quire coverage or benefits under these 
statutes based on employment with the 
agency. 

(b) Death coverage. An officer who 
dies during his term of employment or 
within 90 days of his separation there-
from is deemed to have died in the Fed-
eral Service. 

§ 352.405 Resumption of Federal serv-
ice. 

(a) Pay increase. Except for an em-
ployee whose right is to a position in 
the Senior Executive Service (SES), an 
officer who is reemployed in the Fed-
eral position which he or she left or 
one of like seniority, status, and pay 
within 90 days of his or her separation 
from the agency following a term of 
employment, is entitled to the rate of 
basic pay to which he/she would have 
been entitled had he or she remained in 
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the Federal service. When the employ-
ee’s right is to a position in the SES, 
this subpart authorizes reemployment 
to any position in the SES for which 
the employee is qualified at not less 
than the SES rate of basic pay as de-
termined under 5 CFR part 534, subpart 
D at which the employee was being 
paid immediately before his or her 
transfer. 

(b) Sick leave account. An officer shall 
have any sick leave account which he 
may have had in his last Federal posi-
tion reestablished for credit or charge, 
if he returns to an appropriate leave 
system within 52 calendar weeks after 
the date he is separated from his term 
of employment with the agency. 

(c) Service credit for agency employ-
ment. An officer who is reemployed in 
the Federal service within 90 days after 
completion of his term of employment 
with the agency is entitled to credit as 
Federal service for his term of employ-
ment with the agency. However, OPM 
shall give service credit for subchapter 
III of chapter 83 of title 5, United 
States Code, purposes only if the offi-
cer complies with the requirements of 
§ 352.404(a)(1). 

[33 FR 12433, Sept. 4, 1968, as amended at 51 
FR 25188, July 11, 1986] 

Subpart E—Reinstatement Rights 
After Service Under Section 
233(d) and 625(b) of the For-
eign Assistance Act of 1961 

AUTHORITY: Sec. 625, 75 Stat. 449; 22 U.S.C. 
2385; E.O. 10973; 3 CFR 1959–1963 Comp., p. 493; 
Section 352.508 also issued under 5 U.S.C. 7701 
et seq. 

§ 352.501 Purpose. 
This subpart governs reinstatement 

authorized by sections 233(d) and 625(b) 
of the Foreign Assistance Act of 1961, 
as amended (22 U.S.C. 2193(d) and 22 
U.S.C. 235(b)). 

[36 FR 13897, July 28, 1971] 

§ 352.502 Coverage. 
This subpart applies to any of the fol-

lowing serving in a position in the Fed-
eral Government: 

(a) A person serving in the competi-
tive service under a career or career- 
conditional appointment. 

(b) A person serving under a career 
appointment in the Senior Executive 
Service (SES). 

(c) A person serving in the excepted 
service under an appointment without 
a specific time limitation. 

(d) A person appointed or assigned 
under authority of the Foreign Service 
Act of 1946, as amended (22 U.S.C. 801 et 
seq.). 

[33 FR 12433, Sept. 4, 1968, as amended at 51 
FR 25188, July 11, 1986] 

§ 352.503 Definitions. 
In this subpart: 
(a) Act means the Foreign Assistance 

Act of 1961, as amended (22 U.S.C. 2151 
et seq.); and 

(b) Former position means the position 
that an employee was occupying at the 
time of his appointment to a position 
under authority of section 233(d) or sec-
tion 625(b) of the Act. 

[36 FR 13897, July 28, 1971] 

§ 352.504 Basic entitlement. 
Subject to the conditions specified in 

this subpart, an employee who is ap-
pointed to a position under authority 
of section 233(d) or section 625(b) of the 
Act is entitled, on termination of that 
appointment for any reason other than 
his or her own misconduct or delin-
quency, to be reinstated in his or her 
former position or in one of like senior-
ity, status, and pay in the same agen-
cy. When the employee’s right is to a 
position in the SES, reinstatement 
may be to any position in the SES for 
which the employee is qualified. The 
employee shall be returned at not less 
than the SES rate of basic pay as de-
termined under 5 CFR part 534, subpart 
D at which the employee was being 
paid immediately before his or her 
transfer. If the functions with which 
the employee’s former position was 
identified have been transferred to an-
other agency, the employee’s right to 
reinstatement is in the gaining agency. 

[51 FR 25188, July 11, 1986] 

§ 352.505 Proposed termination. 
At least 45 days before termination of 

the appointment of an employee enti-
tled to reinstatement, the agency ter-
minating the employee shall notify the 
employee and his former agency in 
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writing of the proposed termination. 
However, notification under this sec-
tion is not required when: 

(a) The termination is at the employ-
ee’s own request; or 

(b) The employee is reinstated with-
out a break in service under an ar-
rangement made between the agencies 
concerned. 

§ 352.506 Application for reinstate-
ment. 

An employee who desires reinstate-
ment shall apply for reinstatement, in 
writing, no later than 30 days after his 
appointment under authority of sec-
tion 233(d) or section 625(b) of the Act 
is terminated, unless arrangement has 
been made for his reinstatement with-
out a break in service under § 352.505(b). 

[36 FR 13897, July 28, 1971] 

§ 352.507 Reinstatement. 

An employee eligible for reinstate-
ment is entitled to be reinstated as 
soon as possible after his application 
for reinstatement, filed in accordance 
with § 352.506, is received. In any event, 
he is entitled to be reinstated (a) with-
in 30 days after his application for rein-
statement is received, or (b) on termi-
nation of the appointment made under 
authority of section 233(d) or section 
625(b) of the act, whichever is later. 

[36 FR 13897, July 28, 1971] 

§ 352.508 Appeals to the Merit Systems 
Protection Board. 

(a) If an agency determines that an 
employee who has applied for rein-
statement is not eligible for reinstate-
ment, it shall notify the employee as 
promptly as possible of its decision, of 
the basis therefor, and of the employ-
ee’s appeal rights under this subpart. 
The employee is entitled to appeal the 
decision to the Merit Systems Protec-
tion Board under the provisions of the 
Board’s regulations. The agency shall 
comply with the provisions of § 1201.21 
of this title. 

(b) If an agency fails to reinstate an 
employee within the time limits speci-
fied in § 352.507, the employee is enti-
tled to appeal to the Merit Systems 
Protection Board under the provisions 
of the Board’s regulations. 

(c) If an employee considers that his 
reinstatement is not in accordance 
with the act and this subpart, he or she 
is entitled to appeal to the Merit Sys-
tems Protection Board under the provi-
sions of the Board’s regulations. 

[44 FR 48952, Aug. 21, 1979] 

Subpart F [Reserved] 

Subpart G—Reemployment Rights 
of Former Bureau of Indian Af-
fairs and Indian Health Serv-
ice Employees After Service 
Under the Indian Self-Deter-
mination Act in Tribal Organi-
zations 

AUTHORITY: Sec. 105(i), Pub. L. 93–638, 88 
Stat. 2210 (25 U.S.C. 450); E.O. 11899; 41 FR 
3459; Section 352.707 also issued under 5 
U.S.C. 7701, et seq. 

SOURCE: 41 FR 27713, July 6, 1976, unless 
otherwise noted. 

§ 352.701 Purpose. 
This subpart governs reemployment 

rights authorized by section 105(i) of 
the Indian Self-Determination Act (88 
Stat. 2210; Pub. L. 93–638, the Act) and 
E.O. 11899 after service in an Indian 
tribal organization under the Act. 

§ 352.702 Definitions. 
In this subpart: 
(a) Agency means the Bureau of In-

dian Affairs and the Indian Health 
Service. For reemployment purposes, 
the Public Health Service shall be con-
sidered the agency to which Indian 
Health Service employees may return. 

(b) Competitive area is the same as de-
fined in § 351.402 of this title. 

(c) Tribal organization is defined in 
section 4(c) of the Indian Self-Deter-
mination Act (88 Stat. 2204). 

§ 352.703 Basic entitlement to reem-
ployment rights on leaving Federal 
employment. 

(a) Employees entitled. The following 
employees of the Bureau of Indian Af-
fairs, Department of the Interior, and 
the Indian Health Service and the Pub-
lic Health Service of the Department of 
Health and Human Services, are grant-
ed reemployment rights subject to the 
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conditions of this subpart, to the Bu-
reau of Indian Affairs, the Indian 
Health Service, or the Public Health 
Service, as appropriate, if they leave 
their Federal employment to be em-
ployed, with no break in service fol-
lowing separation from their agency, 
by an Indian tribal organization to 
work in a function of their respective 
agency contracted under the Indian 
Self-Determination Act to be per-
formed by that tribal organization: 

(1) An employee serving in a competi-
tive position under a career or career- 
conditional appointment and who has 
satisfactorily completed at least 6 
months of a probationary period; or 

(2) A non-temporary excepted service 
employee who has satisfactorily com-
pleted at least 6 months of a trial pe-
riod if one is required by the agency. 

(3) An employee serving under a ca-
reer appointment in the Senior Execu-
tive Service (SES) who is not serving a 
probationary period. 

(b) Employees not entitled. The fol-
lowing employees are not entitled to 
reemployment rights under this sub-
part: 

(1) An employee who has received a 
notice of involuntary separation be-
cause of reduction in force, or other 
cause, not directly related to con-
tracting under the Act to a tribal orga-
nization; 

(2) An employee whose resignation 
has been accepted for reasons other 
than to accept tribal employment 
under this subpart; or 

(3) An employee serving under a 
Schedule C excepted appointment. 

(c) Not related to other benefits. Enti-
tlement to reemployment rights does 
not depend on continuation of Federal 
employee benefits coverage during 
service with a tribal organization. 

[41 FR 27713, July 6, 1976, as amended at 51 
FR 25188, July 11, 1986; 57 FR 10124, Mar. 24, 
1992] 

§ 352.704 Duration of reemployment 
rights. 

(a) Termination of authority. Rights 
are not granted to persons who leave 
Federal employment for employment 
with a tribal organization after the 
date (December 31, 1985, at present) 
specified in section 105(e) of the Indian 
Self-Determination Act (88 Stat. 2209). 

(b) Maximum period of entitlement. En-
titlement to reemployment terminates 
at the end of 6 years following the date 
employment commences in the tribal 
organization unless exercised or other-
wise terminated before that time as 
provided in this subpart. 

§ 352.705 Return to Federal employ-
ment. 

(a) Conditions. Reemployment rights 
may be exercised only under the fol-
lowing conditions. The individual must 
apply in writing to the former employ-
ing agency for reemployment not later 
than 30 calendar days after: 

(1) Receipt of notice of involuntary 
separation from tribal employment. 
For this purpose, involuntary separa-
tion means any separation against the 
will and without consent of the indi-
vidual. 

(2) Reversion of the function to Fed-
eral operation, whether reversion is 
through tribal or Federal action; or 

(3) Separation with the joint consent 
of the tribal organization and the Fed-
eral agency for reasons of personal 
hardship or other special cir-
cumstances. 

(b) Termination. A former employee’s 
entitlement to reemployment termi-
nates for: 

(1) Failure to apply for reemploy-
ment within the time limit stated in 
paragraph (a) of this section; 

(2) Resignation from tribal service 
without the joint consent, described in 
paragraph (a)(3) of this section, of the 
tribal organization and the Federal em-
ployer; or 

(3) Failure to accept, within 10 cal-
endar days of receipt thereof, an offer 
of reemployment made under § 352.706 
which is determined by the employing 
agency or by the Merit Systems Pro-
tection Board on appeal to be a proper 
offer of reemployment. 

§ 352.706 Agency response to reem-
ployment application. 

(a) Employee’s right to reemployment. 
An employee is entitled to be reem-
ployed by the reemploying agency as 
promptly as possible, and, in any 
event, within 45 calendar days after 
agency receipt of application. 
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(1) Within the competitive area the 
employee is entitled to reemployment 
in: 

(i) The position held immediately be-
fore leaving the agency; 

(ii) One in the same competitive 
level; or 

(iii) Another position for which quali-
fied and eligible at the same grade or 
level and in the same competitive area 
as the position the employee last held 
in the agency. The employing agency 
determines the position under para-
graph (a)(1) (i), (ii), or (iii) of this sec-
tion to which the employee is entitled. 
Reduction-in-force procedures shall be 
applied where necessary in determining 
the position to which the employee has 
a right. In applying the reduction-in- 
force regulations, the applicant shall 
be considered an employee of the agen-
cy. 

(2) Extending the area. Responsibility 
for reemploying an applicant is nation- 
wide within the agency. If the appli-
cant is not placed under paragraph 
(a)(1) of this section, the agency must 
extend reemployment rights, based on 
the employee’s availability, for assign-
ment outside the competitive area. The 
employee is entitled to a position, for 
which qualified and eligible, at the 
same grade or level as the position last 
held in the agency. Where necessary, 
reduction-in-force procedures shall be 
applied in determining the position to 
which the employee has a right. The 
applicant shall be considered an em-
ployee for the purpose of applying the 
reduction-in-force regulations. 

(b) Employee option. Before the com-
petitive area is extended under para-
graph (a)(2) of this section, an em-
ployee who cannot be placed under 
paragraph (a)(1) of this section, in the 
competitive area at the same grade or 
level as the position last held is enti-
tled, if the employee elects, to reem-
ployment in a position at a lower grade 
or level identified under the same con-
ditions and procedures as paragraph 
(a)(1) of this section. 

(c) Agency option. At any stage in the 
process, the agency has the option to 
satisfy the employee’s right to reem-
ployment by offering a vacant position 
which, under reduction-in-force regula-
tions, is in accord with the employee’s 
rights. Also, with the employee’s con-

sent, right to reemployment can be 
met by placement in a vacant position, 
for which the employee is qualified ac-
cording to agency determination, and 
available, outside the organizational or 
geographic area of entitlement, either 
at the appropriate grade or at a grade 
other than the one to which entitled. 

(d) Reemployment to an SES position. 
When the employee’s right is to a posi-
tion in the SES, reemployment or re-
turn may be to any position in the SES 
for which the employee is qualified. 
The employee shall be returned at not 
less than the SES rate of basic pay as 
determined under 5 CFR part 534, sub-
part D at which the employee was 
being paid immediately before his or 
her transfer. 

(e) Basis for agency refusal to reemploy. 
An agency may refuse to reemploy 
when the employee was last separated 
from tribal employment for serious 
cause establishing unsuitability for re-
employment. 

(f) Basis for agency inability to reem-
ploy. An agency may find it is unable 
to reemploy in the event no position 
can be found under procedures in this 
section. 

[41 FR 27713, July 6, 1976, as amended at 51 
FR 25188, July 11, 1986] 

§ 352.707 Employee appeals to the 
Merit Systems Protection Board. 

(a) If an agency denies reemployment 
to a person claiming reemployment 
rights under this subpart, the agency 
shall inform the individual of that de-
nial and of the reasons therefor by a 
written notice. In the same notice, the 
agency shall inform the employee of 
the right to appeal to the Merit Sys-
tems Protection Board under the provi-
sions of the Board’s regulations. The 
agency shall comply with the provi-
sions of § 1201.21 of this title. 

(b) If an employee considers reem-
ployment to be not in accordance with 
this subpart, the employee is entitled 
to appeal to the Merit Systems Protec-
tion Board under the provisions of the 
Board’s regulations. 

(c) Refusal of a tribe to hire a Fed-
eral employee is not appealable to the 
Merit Systems Protection Board. 

[44 FR 48953, Aug. 21, 1979] 
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Subpart H—Reemployment Rights 
Under the Taiwan Relations Act 

AUTHORITY: 22 U.S.C. 3310; E.O. 12143, 44 FR 
37191; Section 352.807 also issued under 22 
U.S.C. 3310; E.O. 12143, 45 FR 37452. 

SOURCE: 46 FR 8433, Jan. 27, 1981, unless 
otherwise noted. 

§ 352.801 Purpose. 
This subpart governs reemployment 

rights authorized by section 11(a) (1) 
and (2) of the Taiwan Relations Act 
(Pub. L. 96–8) after service in the Amer-
ican Institute in Taiwan (AIT) under 
the Act. 

§ 352.802 Definitions. 
For the purposes of this subpart: 
Act refers to Taiwan Relations Act 

(Pub. L. 96–8). 
Competitive area is the same as de-

fined in § 351.402 of this title; 
Institute means the American Insti-

tute in Taiwan. 
Specified period of service shall be a pe-

riod of not more than 6 years. 

§ 352.803 Basic entitlement to reem-
ployment rights on leaving Federal 
employment. 

(a) This subpart applies to all execu-
tive agencies as defined in section 105 
of title 5, United States Code, the U.S. 
Postal Service, the Postal Rate Com-
mission, and to the employees thereof, 
and to those positions in the competi-
tive civil service and the employees oc-
cupying those positions. 

(b) The agency must give employees 
entitled to reemployment rights under 
this subpart written notice of these 
rights at the time of their separation. 

(c) Employees entitled. The following 
employees or former employees are 
granted reemployment rights subject 
to the conditions of this subpart, if 
they leave their Federal employment 
to be employed (on the date of incorpo-
ration of AIT or within 30 calendar 
days following separation from their 
agency) by the Institute for a specified 
period of service. 

(1) An employee serving in a competi-
tive position under a career or career- 
conditional appointment; 

(2) A non-temporary excepted service 
employee; or 

(3) An employee serving under a ca-
reer appointment in the Senior Execu-
tive Service. 

(d) Employees not entitled. The fol-
lowing employees are not entitled to 
reemployment rights under this sub-
part: 

(1) An employee who has received a 
notice of involuntary separation be-
cause of reduction in force, or other 
cause, not directly related to employ-
ment with the Institute under the Act; 

(2) An employee whose resignation 
has been accepted for reasons other 
than to accept employment with the 
Institute under this subpart; 

(3) An employee serving under a 
Schedule C excepted appointment; or 

(4) An employee serving under a non-
career, limited emergency, or limited 
term appointment in the Senior Execu-
tive Service. 

[46 FR 8433, Jan. 27, 1981, as amended at 57 
FR 10124, Mar. 24, 1992] 

§ 352.804 Maximum period of entitle-
ment to reemployment. 

Entitlement to reemployment termi-
nates at the end of 6 years and 30 days, 
following the date employment com-
mences in the Institute unless exer-
cised or otherwise terminated before 
that time as provided in this subpart. 

§ 352.805 Position to which entitled on 
reemployment. 

(a) Basic position entitlement. (1) On 
reemployment, an employee is entitled 
to be appointed to a position in the em-
ployee’s former or successor agency in 
the following order: 

(i) To the position last held in the 
former agency: 

(A) If that position has been identi-
fied for transfer to a different agency, 
reemployment rights must be exercised 
with the gaining agency. 

(B) If that position has been reclassi-
fied, the employee should be placed in 
the reclassified position; 

(ii) A position in the same competi-
tive level; or 

(iii) Another position for which oth-
erwise qualified at the same grade or 
level and in the same competitive area. 

(2) The employing agency determines 
under paragraph (a)(1) of this section the 
position to which the employee is entitled. 
Reduction-in-force procedures shall be 

VerDate Sep<11>2014 11:11 Jun 05, 2023 Jkt 259008 PO 00000 Frm 00308 Fmt 8010 Sfmt 8010 Y:\SGML\259008.XXX 259008js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



299 

Office of Personnel Management § 352.807 

applied when necessary in determining 
the position to which the employee has 
a right. In applying reduction-in-force 
procedures, the applicant shall be con-
sidered an employee of the agency. 

(3) Extending the area. Responsibility 
for reemploying an applicant is agen-
cywide. If the applicant is not placed 
under paragraph (a)(1) of this section, 
the agency must extend reemployment 
rights, based on the agency’s need, for 
assignment outside the competitive 
area. The employee is entitled to a po-
sition, for which qualified and eligible, 
at the same grade or level as the posi-
tion last held in the agency. Where 
necessary, reduction-in-force proce-
dures shall be applied in determining 
the position to which the employee has 
a right. The applicant shall be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force proce-
dures. 

(b) Employee option. Before the com-
petitive area is extended under para-
graph (a)(3) of this section, an em-
ployee who cannot be placed under 
paragraph (a)(1) of this section in the 
same competitive area at the grade or 
level as the position last held, is enti-
tled, if the employee elects, to reem-
ployment in a position at a lower grade 
or level identified under the same con-
ditions and procedures as paragraph 
(a)(1) of this section. 

(c) Agency option. At any stage in the 
process, the agency has the option to 
satisfy the employee’s right to reem-
ployment by offering a vacant position 
which, under reduction-in-force regula-
tions, is in accord with the employee’s 
rights. Also, with the employee’s con-
sent, right to reemployment can be 
met by placement in a vacant position, 
for which the employee is qualified ac-
cording to agency determination and 
need, outside the organizational or geo-
graphic area of entitlement, either at 
the appropriate grade or at a grade 
other than the one to which entitled. 

(d) Basic position entitlement in the 
Senior Executive Service. (1) On reem-
ployment, an employee (who meets the 
requirements to § 352.803(c)(3)) is enti-
tled to be given a career appointment 
in the Senior Executive Service the 
employee’s former or successor agency. 

(2) The employee may be assigned to 
any position in the Senior Executive 

Service for which he/she meets the 
qualifications requirements. 

(3) The employee may elect to accept 
reemployment in a position outside the 
Senior Executive Service. Such place-
ment would be subject to the provi-
sions of paragraphs (b) and (c) of this 
section. 

§ 352.806 Return to Federal employ-
ment. 

(a) Conditions: Reemployment rights 
may be exercised only under the fol-
lowing conditions. The employees must 
apply in writing to their former or suc-
cessor agency: 

(1) No less that 30 calendar days be-
fore completion of the specified period 
of service with the Institute; or 

(2) No more than 30 calendar days 
after involuntary separation from the 
Institute; or 

(3) No more than 30 calendar days 
after separation based on personal 
hardship or other special cir-
cumstances with the consent of Insti-
tute and former employing agency. 

(b) An agency must act on the former 
employee’s request for reemployment 
within 30 calendar days of receipt 
thereof, i.e., the agency must provide 
the employee with a written notice 
stating the agency’s decision whether 
to reemploy and the position being of-
fered, if the employee is to be reem-
ployed. 

(c) Termination of reemployment rights. 
A former employee’s entitlement to re-
employment terminates for: 

(1) Failure to apply, except for good 
cause shown, for reemployment within 
the time limits stated in paragraph (a) 
of this section; 

(2) Resignation from the Institute 
without the consent of the Institute or 
the former employing agency; or 

(3) Failure to accept, within 15 work-
days of receipt thereof, an offer of re-
employment under § 352.803 which is de-
termined to be a proper offer of reem-
ployment by the employing agency and 
by Merit Systems Protection Board 
(MSPB), if appealed. 

§ 352.807 Appeals. 
An employee may appeal to MSPB, 

under the provisions of the Board’s reg-
ulations, an agency’s decision on his or 
her request for reemployment which he 
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or she believes is in violation of this 
subpart. 

Subpart I—Reemployment Rights 
After Service With the Pan-
ama Canal Commission 

AUTHORITY: Pub. L. 96–70, 22 U.S.C. 3643. 

SOURCE: 50 FR 13963, Apr. 9, 1985, unless 
otherwise noted. 

§ 352.901 Purpose. 
This subpart implements section 1203 

of the Panama Canal Act of 1979, which 
provides for the detail or transfer of 
Federal employees to the Panama 
Canal Commission with reemployment 
rights in the former agency. 

§ 352.902 Definitions. 
In this subpart— 
Act means the Panama Canal Act of 

1979 (22 U.S.C. 3601 et seq.). 
Agency means an Executive agency, 

the United States Postal Service, and 
the Smithsonian Institution. 

Commission means the Panama Canal 
Commission as established by section 
1101 of the Act. 

Competitive area is defined in § 351.402 
of part 351 of this chapter. 

Competitive level is defined in 
§ 351.403(a) of part 351 of this chapter. 

Detail is the assignment of loan of an 
employee to the Commission without 
the employee’s transfer. The employee 
remains an employee of the agency in 
which employed and continues to be 
the incumbent of the position from 
which detailed. 

Term of employment means the period 
of employment specified in the written 
agreement between the Commission 
and the agency for the transfer of an 
employee or extension of transfer. 

Transfer means the change in ap-
pointment of an employee from an 
agency to a new appointment with the 
Commission. 

§ 352.903 Effecting a detail or transfer. 
(a) Authority to approve. The head of 

an agency may enter into written 
agreements with the Commission for 
the detail or voluntary transfer, for set 
periods of time, of agency employees to 
the Commission in accordance with 
section 3643 of title 22, United States 

Code, and this subpart. Refusal by the 
head of the agency to agree to a detail 
or transfer, or extension of detail or 
transfer, is not reviewable by the Office 
of Personnel Management or appeal-
able. 

(b) Employee notice. The agency will 
furnish the employee with a copy of 
the written agreement which must con-
tain a statement of the time limits for 
exercising reemployment rights and 
the conditions of reemployment. 

§ 352.904 Eligibility. 
This subpart covers only eligible em-

ployees transferred or detailed to Com-
mission positions with duty stations in 
the Republic of Panama. 

(a) Employees eligible. Except as pro-
vided in paragraph (b) of this section, 
an employee serving in a position in an 
agency under any of the following ap-
pointments may be granted rights 
under this subpart: 

(1) Career or career-conditional ap-
pointment in the competitive service; 

(2) An appointment without a specific 
time limit in the excepted service; or 

(3) A career appointment in the Sen-
ior Executive Service. 

(b) Employee not eligible. The fol-
lowing employees are not eligible 
under this subpart: 

(1) An employee who is serving a trial 
period or probationary period under an 
initial appointment; 

(2) An employee who has received a 
proposed notice of involuntary separa-
tion (e.g., separation based on reduc-
tion in force, adverse action, or per-
formance); 

(3) An employee who is serving in a 
position excepted from the competitive 
service under Schedule C of part 213 of 
this chapter, or under Presedential ap-
pointment; or 

(4) An employee whose resignation 
has been accepted for reasons other 
than to accept employment with the 
Commission. 

[50 FR 13963, Apr. 9, 1985, as amended at 57 
FR 10125, Mar. 24, 1992] 

§ 352.905 Employees on detail. 
(a) An employee detailed to the Com-

mission is subject to the same condi-
tions of employment at his or her em-
ploying agency as if the employee has 
not been detailed. 
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(b) The Commission and the employ-
ing agency will arrange for the termi-
nation of a detail and the agency will 
return the employee to his or her 
former position or an equivalent one as 
provided in § 352.908 (b) and (c). 

§ 352.906 Termination of transfer. 
At the conclusion of a term of em-

ployment agreed upon as provided in 
§ 352.903, employment with the Commis-
sion may be terminated without regard 
to parts 351, 359, 432, 752, or 771 of this 
chapter. 

§ 352.907 Exercise or termination of re-
employment rights. 

(a) Exercise. An individual who has 
been transferred under this subpart to 
the Commission and wishes to be reem-
ployed must apply in writing to the 
former employing agency. The time 
limits for application for reemploy-
ment are— 

(1) No later than 30 calendar days 
after the expiration of the term of em-
ployment with the Commission; 

(2) No later than 30 calendar days 
after receipt of notice of involuntary 
separation during the term of employ-
ment with the Commission; or 

(3) No later than 30 calendar days 
after resignation with the consent of 
the Commission. 

(b) Termination. Reemployment rights 
terminate if the individual— 

(1) Fails to apply within the time 
limits stated in paragraph (a) of this 
section; 

(2) Resigns without the written con-
sent of the Commission; or 

(3) Within 10 calendar days, fails to 
accept an offer of reemployment made 
under § 352.908 that is determined to be 
a proper offer of reemployment by the 
reemploying agency or by the Merit 
Systems Protection Board on appeal. 

§ 352.908 Agency obligation. 
(a) Time limits. An employee is to be 

reemployed by the reemploying agency 
as promptly as possible, but not later 
than 30 calendar days after receipt of 
the reemployment application or on 
termination of the term of employ-
ment with the Commission, whichever 
is later. 

(b) Conditions. An employee will be 
reemployed or returned from detail 

without loss of pay, seniority, or other 
rights or benefits to which the em-
ployee would have been entitled had he 
or she not been transferred or detailed. 
An employee in the Senior Executive 
Service will be reemployed or returned 
at not less than the rate at which paid 
immediately before the transfer or de-
tail. An employee who is reemployed is 
not eligible for grade or pay retention 
under part 536 of this chapter based on 
a grade or rate of pay attained while 
employed by the Commission. 

(c) Position to which entitled. (1) If the 
function with which the employee’s 
former position was identified has been 
transferred, the employee’s right is to 
a position in the gaining agency or ac-
tivity. 

(2) An employee whose right is to a 
position in the Senior Executive Serv-
ice may be reemployed in or returned 
to any Senior Executive Service posi-
tion in the former agency for which 
qualified. 

(3) All other employees are entitled 
to be reemployed in or returned to a 
position at the same grade or level and 
in the same competitive area as the po-
sition last held in the former agency. If 
the reemployment would cause the sep-
aration or demotion of another em-
ployee, the applicant should be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force regula-
tions to determine to what, if any, po-
sition the employee is entitled. If the 
employee is not placed at the former 
grade or level, the agency must extend 
consideration beyond the competitive 
area. Responsibility for reemployment 
is agencywide. 

(4) Reemployment may be at a higher 
grade than that to which the employee 
is entitled if all appropriate standards 
and requirements are satisfied and if 
this will not cause the displacement of 
another employee. 

(5) The reemployment obligation 
may be satisfied by placement in any 
position within the agency that is ac-
ceptable to the employee. 

(d) Agency refusal to reemploy. An 
agency may refuse to reemploy under 
this section only when the employee 
was separated from the Commission for 
serious cause showing unsuitability for 
reemployment. 

VerDate Sep<11>2014 11:11 Jun 05, 2023 Jkt 259008 PO 00000 Frm 00311 Fmt 8010 Sfmt 8010 Y:\SGML\259008.XXX 259008js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



302 

5 CFR Ch. I (1–1–23 Edition) § 352.909 

§ 352.909 Appeals. 
(a) If an agency denies reemployment 

to an applicant who claims reemploy-
ment rights under this subpart, the 
agency must notify the applicant in 
writing of that denial and its reasons. 
In the same notice, the agency will in-
form the applicant of the right to ap-
peal to the Merit Systems Protection 
Board under the provisions of the 
Board’s regulations. The agency must 
comply with the provisions of § 1201.21 
of this title. 

(b)(1) When an agency has reem-
ployed or returned an employee, it will 
advise the employee of the right of ap-
peal if he or she considers the reem-
ployment or return not to be in accord-
ance with the Act and this subpart. 

(2) An employee in a bargaining unit 
covered by a negotiated grievance pro-
cedure that does not exclude this mat-
ter must use the negotiated grievance 
procedure. 

(3) An employee to whom paragraph 
(b)(2) of this section does not apply is 
entitled to appeal to the Merit Systems 
Protection Board under the provisions 
of the Board’s regulations. The agency 
must comply with the provisions of 
§ 1201.21 of this title. 

PART 353—RESTORATION TO DUTY 
FROM UNIFORMED SERVICE OR 
COMPENSABLE INJURY 

Subpart A—General Provisions 

Sec. 
353.101 Scope. 
353.102 Definitions. 
353.103 Persons covered. 
353.104 Notification of rights and obliga-

tions. 
353.105 Maintenance of records. 
353.106 Personnel actions during employee’s 

absence. 
353.107 Service credit upon reemployment. 
353.108 Effect of performance and conduct 

on restoration rights. 
353.109 Transfer of function to another 

agency. 
353.110 OPM placement assistance. 

Subpart B—Uniformed Service 

353.201 Introduction. 
353.202 Discrimination and acts of reprisal 

prohibited. 
353.203 Length of service. 
353.204 Notice to employer. 

353.205 Return to duty and application for 
reemployment. 

353.206 Documentation upon return. 
353.207 Position to which restored. 
353.208 Use of paid time off during uni-

formed service. 
353.209 Retention protections. 
353.210 Department of Labor assistance to 

applicants and employees. 
353.211 Appeal rights. 

Subpart C—Compensable Injury 

353.301 Restoration rights. 
353.302 Retention protections. 
353.303 Restoration rights of TAPER em-

ployees. 
353.304 Appeals to the Merit Systems Pro-

tection Board. 

AUTHORITY: 38 U.S.C. 4301 et. seq., and 5 
U.S.C. 8151. 

SOURCE: 60 FR 45652, Sept. 1, 1995, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 353.101 Scope. 

The rights and obligations of employ-
ees and agencies in connection with 
leaves of absence or restoration to duty 
following uniformed service under 38 
U.S.C. 4301 et. seq., and restoration 
under 5 U.S.C. 8151 for employees who 
sustain compensable injuries, are sub-
ject to the provisions of this part. Sub-
part A covers those provisions that are 
common to both of the above groups of 
employees. Subpart B deals with provi-
sions that apply just to uniformed 
service and subpart C covers provisions 
that pertain just to injured employees. 

§ 353.102 Definitions. 
In this part: 
Agency means. 
(1) With respect to restoration fol-

lowing a compensable injury, any de-
partment, independent establishment, 
agency, or corporation in the executive 
branch, including the U.S. Postal Serv-
ice and the Postal Rate Commission, 
and any agency in the legislative or ju-
dicial branch; and 

(2) With respect to uniformed service, 
an executive agency as defined in 5 
U.S.C. 105 (other than an intelligence 
agency referred to in 5 U.S.C. 
2302(a)(2)(C)(ii), including the U.S. 
Postal Service and Postal Rate Com-
mission, a nonappropriated fund in-
strumentality of the United States, or 
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