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Subparts D-E [Reserved]

Subpart F—Age Requirements

§338.601 Prohibition of maximum-age
requirements.

A maximum-age requirement may
not be applied in either competitive or
noncompetitive examinations for posi-
tions in the competitive service except
as provided by:

(a) Section 3307 of title 5, United
States Code; or

(b) Public Law 93-259 which author-
izes OPM to establish a maximum-age
requirement after determining that age
is an occupational qualification nec-
essary to the performance of the duties
of the position.

[40 FR 42734, Sept. 16, 1975]
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Subpart A—General
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Subpart C—Medical Examinations

339.301 Authority to require an examina-
tion.

339.302 Authority to offer examinations.
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Subpart A—General

§339.101 Coverage.

This part applies to—

(a) Applicants for and employees in
competitive service positions; and

(b) Applicants for and employees in
positions excepted from the competi-
tive service when medical issues arise
in connection with an OPM regulation
that governs a particular personnel ac-
tion, such as removal of a preference
eligible employee in the excepted serv-
ice under part 752.

§339.102 Purpose and effect.

(a) This part defines the cir-
cumstances under which OPM permits
medical documentation to be required
and examinations and/or evaluations
conducted to determine the nature of a
medical condition that affects safe and
efficient performance.

(b) Personnel decisions based wholly
or in part on the review of medical doc-
umentation, as defined below, and the
results of medical examinations and
evaluations must be made in accord-
ance with appropriate sections of this
part.

(c) Failure to meet medical (which
may include psychological) standards
and/or physical requirements estab-
lished under this part means that the
applicant or employee is not qualified
for the position, unless reasonable ac-
commodation or a waiver is appro-
priate, in accordance with §§339.103 and
339.204. An employee’s refusal to be ex-
amined or provide medical documenta-
tion, as defined below, in accordance
with a proper agency order authorized
under this part, constitutes a basis for
appropriate disciplinary or adverse ac-
tion. After a tentative job offer of em-
ployment conditioned on completion of
a medical examination, an applicant’s
refusal to be examined or provide med-
ical documentation, as defined below,
may result in the applicant’s removal
from further consideration for the posi-
tion.

§339.103 Compliance with disability
laws.

(a) The Americans with Disabilities
Act (ADA) of 1990, as amended by the
Amendments Act of 2008 (collectively
the ADA), establishes prohibitions
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against discrimination and the require-
ments for reasonable accommodation
that apply to the Federal Government
through the Rehabilitation Act of 1973,
as amended, 29 U.S.C. T791(f). Con-
sequently, actions under this part must
comply with the non-discrimination
provisions of the Rehabilitation Act,
the non-discrimination provisions of
the ADA, and their implementing regu-
lations.

(b) Use of the term ‘‘qualified’” in
this part must comply with the Reha-
bilitation Act, as amended, and the
ADA, as amended. Specifically, a
“‘qualified individual with a disability”’
means that the individual possess the
requisite skill, experience, education,
and other job-related requirements of
an employment position that the indi-
vidual holds or seeks, and can perform
the essential functions of the position
with or without reasonable accommo-
dation.

§339.104 Definitions.

For purposes of this part—

Accommodation means reasonable ac-
commodation as described in the ADA.

Arduous or hazardous positions means
positions that are dangerous or phys-
ically demanding to such a degree that
an employee’s medical and/or physical
condition is necessarily an important
consideration in determining ability to
perform safely and efficiently.

Medical condition means a health im-
pairment which results from birth, in-
jury or disease, including mental dis-
order.

Medical documentation or documenta-
tion of a medical condition means a copy
of a dated, written and signed state-
ment, or a dated copy of actual med-
ical office or hospital records, from a
licensed physician or other licensed
health practitioner, as these terms are
defined below, that contains necessary
and relevant information to enable the
agency to make an employment deci-
sion. To be acceptable, the diagnosis or
clinical impression must be justified
according to established diagnostic cri-
teria and the conclusions and rec-
ommendations must be consistent with
generally accepted professional stand-
ards. The determination that the diag-
nosis meets these criteria is made by
or in coordination with a licensed phy-

§339.104

sician or, if appropriate, a practitioner
of the same discipline as the one who
issued the documentation. An accept-
able diagnosis must include the infor-
mation identified by the agency as nec-
essary and relevant to its employment
decision. This information may in-
clude, but is not limited to, the fol-
lowing:

(1) The history of the medical condi-
tion(s), including references to findings
from previous examinations, treat-
ment, and responses to treatment;

(2) Clinical findings from the most
recent medical evaluation, including
any of the following: Findings of phys-
ical examination; results of laboratory
tests; X-rays; EKGs and/or other spe-
cial evaluations or diagnostic proce-
dures; and, in the case of psychiatric
examination or psychological assess-
ment, the findings of a mental status
examination and/or the results of psy-
chological tests, if appropriate;

(3) Diagnosis, including the current
clinical status;

(4) Prognosis, including plans for fu-
ture treatment and an estimate of the
expected date of full or partial recov-
ery;

(5) An explanation of the impact of
the medical condition(s) on overall
health and activities, including the
basis for any conclusion as to whether
restrictions or accommodations are
necessary and, if determined to be nec-
essary, an explanation supporting that
determination; and, either of the fol-
lowing:

(6) An explanation of the medical
basis for any conclusion that indicates
the likelihood that the applicant or
employee will suffer sudden incapacita-
tion or subtle incapacitation by car-
rying out, with or without accommoda-
tion, the tasks or duties of a specific
position; or

(7) Narrative explanation of the med-
ical basis for any conclusion that the
medical condition has or has not be-
come static or well-stabilized and the
likelihood that the applicant or em-
ployee may experience sudden inca-
pacitation or subtle incapacitation as a
result of the medical condition. In this
context, ‘‘static or well-stabilized”
medical condition means a medical
condition which is not likely to change
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