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EMF is established for an employee, as 
required in § 293.504, the agency’s EMFS 
must be searched to obtain all records 
designated for retention in the EMF. 

§ 293.508 Type of folder to be used. 
Each agency must use a folder that 

(a) has been specifically identified as 
the EMF and issued through Federal 
Supply Service contracts (Standard 
Form 66 D); (b) has been authorized as 
an exception to this form by the Office 
for use by a specific agency; or (c) in 
the case of an EMF containing records 
under joint control of the Office and 
another agency, an exception to the 
use of this form that has been jointly 
authorized. 

§ 293.509 Use of existing Employee 
Medical Folders upon transfer or 
reemployment. 

The requirements of § 293.306, regard-
ing the use of existing OPFs, apply to 
the use of existing EMFs upon the em-
ployee’s transfer to or reemployment 
in a new employing agency. 

§ 293.510 Disposition of Employee Med-
ical Folders. 

(a) When an employee transfers to 
another Federal agency, the EMF must 
be transferred to the gaining agency at 
the same time as the employee’s OPF. 
The EMF is to be addressed only to the 
gaining agency’s designated manager 
(medical, health, safety, or personnel 
officer, or other designee) of the EMFS. 

(b) When an employee is separated 
from the Federal service, the EMF 
must be forwarded to the NPRC with 
the OPF, using the instructions in 
§ 293.307 of this part. 

(c) When a former Federal employee 
is re-employed by an agency, and that 
agency believes that an EMF exists, ei-
ther at the last employing agency or at 
the NPRC, the agency will request the 
EMF, but no sooner than 30 days after 
the date of the new appointment. No 
EMFs will be routinely retrieved dur-
ing the initial review process (as is 
done with the OPF) except when au-
thority exists for the agency to require 
a medical evaluation prior to reaching 
a decision on employability. EMFs are 
to be transferred by the NPRC only to 
the agency-designated manager (med-
ical, health, safety, or personnel, or 

other designee) shown on the request 
form. 

§ 293.511 Retention schedule. 

(a) Temporary EMFS records must 
not be placed in a newly-created EMF 
for a separating employee and must be 
removed from an already existing EMF 
before its transfer to another agency or 
to the NPRC. Such records must be dis-
posed of in accordance with General 
Records Schedule (GRS) 1, item 21, 
issued by the National Archives and 
Records Administration (NARA). 

(b) Occupational Medical Records 
considered to be long-term records 
must be maintained for the duration of 
employment, plus 30 years or for as 
long as the OPF is maintained, which-
ever is longer. Therefore, upon separa-
tion, the records must be provided to 
the employee’s new agency, or they 
must be transferred to the NPRC, 
which will dispose of them in accord-
ance with GRS 1, item 21, issued by 
NARA. 

PART 294—AVAILABILITY OF 
OFFICIAL INFORMATION 

Subpart A—Procedures for Disclosure of 
Records Under the Freedom of Infor-
mation Act 

Sec. 
294.101 Purpose. 
294.102 General definitions. 
294.103 Definitions of categories and assign-

ment of requests and requesters to cat-
egories. 

294.104 Clarifying a requester’s category. 
294.105 Access to the requester’s own 

records. 
294.106 Handbook of Publications, Periodi-

cals, and OPM Issuances. 
294.107 Places to obtain records. 
294.108 Procedures for obtaining records. 
294.109 Fees. 
294.110 Appeals. 
294.111 Custody of records; subpoenas. 
294.112 Confidential commercial informa-

tion. 

Subpart B—The Public Information Function 

294.201 Public information policy. 

Subpart C—Office Operations 

294.301 Policy and interpretations. 
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Subpart D—Cross References 

294.401 References. 

AUTHORITY: 5 U.S.C. 552, Freedom of Infor-
mation Act, Pub. L. 92–502, as amended by 
the Freedom of Information Reform Act of 
1986, Pub. L. 99–570, and E.O. 12600, 52 FR 
23781, 3 CFR, 1987 Comp., p. 235. 

Subpart A—Procedures for Disclo-
sure of Records Under the 
Freedom of Information Act 

SOURCE: 54 FR 25094, June 13, 1989, unless 
otherwise noted. 

§ 294.101 Purpose. 
This subpart contains the regulations 

of the Office of Personnel Management 
(OPM) implementing the Freedom of 
Information Act (FOIA), 5 U.S.C. 552. 
Except as provided by § 294.105, OPM 
will use the provisions of this subpart 
to process all requests for records. 

§ 294.102 General definitions. 
All of the terms defined in the Free-

dom of Information Act, and the defini-
tions included in the ‘‘Uniform Free-
dom of Information Act Fee Schedule 
and Guidelines’’ issued by the Office of 
Management and Budget apply, regard-
less of whether they are defined in this 
subpart. 

Direct costs means the expenditures 
that an agency actually incurs in 
searching for, duplicating, and review-
ing documents to respond to an FOIA 
request. Overhead expenses (such as 
the cost of space, and heating or light-
ing the facility in which the records 
are stored), are not included in direct 
costs. 

Disclose or disclosure means making 
records available, on request, for exam-
ination and copying, or furnishing a 
copy of records. 

Duplication means the process of 
making a copy of a document nec-
essary to respond to an FOIA request. 
Among the forms that such copies can 
take are paper, microform, audiovisual 
materials, or machine readable docu-
mentation (e.g., magnetic tape or 
disk). 

Records, information, document, and 
material have the same meaning as the 
term agency records in section 552 of 
title 5, United States Code. 

Review means the process of initially 
examining documents located in re-
sponse to a request to determine 
whether any portion of any document 
located may be withheld. It also in-
cludes processing documents for disclo-
sure; e.g., doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving general 
legal and policy issues regarding the 
application of exemptions. 

Search means the time spent looking 
for material that is responsive to a re-
quest, including page-by-page or line- 
by-line identification of material with-
in documents. 

[54 FR 25094, June 13, 1989, as amended at 58 
FR 32043, June 8, 1993] 

§ 294.103 Definitions of categories and 
assignment of requests and request-
ers to categories. 

OPM will apply the definitions and 
procedures contained in this section to 
assign requesters to categories. The 
four categories established by 5 U.S.C. 
552(a) are requests for commercial use, 
requests for non-commercial use made 
by educational or non-commercial sci-
entific institutions, requests for non- 
commercial use made by representa-
tives of the news media, and all others. 

(a) Request for commercial use. A 
‘‘commercial use request’’ is from or on 
behalf of one who seeks information for 
a use or purpose that furthers the com-
mercial, trade, or profit interests of 
the requester or the person or institu-
tion on whose behalf the request is 
made. In determining whether a re-
quest properly belongs in this cat-
egory, OPM will look first to the in-
tended use of the documents being re-
quested. 

(b) Request for non-commercial use 
made by an educational or non-commer-
cial scientific institution. OPM will in-
clude requesters in one of the two cat-
egories described in paragraphs (b) (1) 
and (2) of this section when the request 
is being made as authorized by, and 
under the auspices of, a qualifying in-
stitution; and the records are sought, 
not for a commercial use, but in fur-
therance of scholarly or scientific re-
search. 
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(1) Educational institution refers to 
any public or private, preschool, ele-
mentary, or secondary school, institu-
tion of undergraduate or graduate 
higher education, or institution of pro-
fessional or vocational education, 
which operates a program or programs 
of scholarly or scientific research. 

(2) A non-commercial scientific institu-
tion refers to an institution that is not 
operated on a commercial basis as that 
term is referenced in paragraph (a) of 
this section, and which is operated 
solely to conduct scientific or schol-
arly research, the results of which are 
not intended to promote any particular 
product or industry. 

(c) Request from a representative of the 
news media. ‘‘Representative of the 
news media’’ refers to any person ac-
tively gathering news for an entity 
that is organized and operated to pub-
lish, broadcast, or otherwise dissemi-
nate news to the public. The term 
‘‘news’’ means information that is 
about current events or that would be 
of current interest to the public. Exam-
ples of news media entities include tel-
evision or radio stations broadcasting 
to the public at large, and publishers of 
periodicals who make their products 
available for purchase or subscription 
by the general public. Free-lance jour-
nalists may be regarded as representa-
tives of the news media if they dem-
onstrate a solid basis for expecting 
publication, or some other form of dis-
semination, through a particular orga-
nization even though they are not ac-
tually employed by it. OPM will assign 
news media officials to this category 
only when a request is not for commer-
cial use. If a person meets the other 
qualifications for inclusion, OPM will 
not apply the term ‘‘commercial use’’ 
to his or her request for records in sup-
port of a news dissemination function. 

(d) Requests from others. The category 
‘‘all others,’’ consists of any requesters 
not covered by paragraphs (a), (b), or 
(c) of this section. However, as pro-
vided by § 294.105, OPM will use its Pri-
vacy Act regulations, rather than this 
subpart, when individuals ask for 
records about themselves that may be 
filed in OPM systems of records. 

§ 294.104 Clarifying a requester’s cat-
egory. 

(a) Seeking clarification of a requester’s 
category. OPM may seek additional 
clarification before assigning a person 
to a specific category if— 

(1) There is reasonable cause to doubt 
the requester’s intended use of records; 
or 

(2) The intended use is not clear from 
the request itself; or 

(3) There is any other reasonable 
doubt about qualifications that may af-
fect the fees applicable or the services 
rendered under § 294.109. 

(b) Prompt notification to requester. 
When OPM seeks clarification as pro-
vided by paragraph (a) of this section, 
it will provide prompt notification ei-
ther by telephone or in writing of the 
information or materials needed. 

(c) Effect of seeking clarification on 
time limits for responding. When apply-
ing the time limits in section 552 of 
title 5, United States Code, OPM will 
not officially consider any request for 
records as being received until the offi-
cial who is assigned responsibility for 
making a decision on releasing the 
records has received any additional 
clarification sought under paragraphs 
(a) and (b) of this section; and has de-
termined that the clarifying informa-
tion is sufficient to correctly place the 
requester in one of the categories pre-
scribed in this section. If the requested 
clarifying information is not received 
within a reasonable time, OPM will, 
based on the information available, de-
termine a final category for the re-
quest and calculate applicable fees. 

[54 FR 25094, June 13, 1989, as amended at 58 
FR 32043, June 8, 1993] 

§ 294.105 Access to the requester’s own 
records. 

When the subject of a record, or a 
duly authorized representative of the 
subject, requests his or her own records 
from a Privacy Act system of records, 
as defined by 5 U.S.C. 552a (a)(5), and 
the record is maintained so that it is 
retrieved by the subject’s name or 
other personal identifier, OPM will 
process the request under the Privacy 
Act procedures in part 297 of this chap-
ter. 
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§ 294.106 Handbook of Publications, 
Periodicals, and OPM Issuances. 

(a)(1) Annually, OPM publishes OPM- 
AG-PSD-01, ‘‘Handbook of Publica-
tions, Periodicals, and Issuances,’’ and 
accompanying addendum. This hand-
book and addendum lists material pub-
lished and offered for sale are available 
for public inspection or copying. Unless 
the material is published and offered 
for sale, OPM makes available for pub-
lic inspection and copying: 

(i) Final opinions made by OPM in 
the adjudication of cases; 

(ii) OPM policy statements and inter-
pretations adopted by OPM but not 
published in the FEDERAL REGISTER; 
and 

(iii) OPM administrative staff manu-
als and instructions that affect a mem-
ber of the public. 

(2) To the extent required to prevent 
a clearly unwarranted invasion of per-
sonal privacy, OPM may delete identi-
fying details when it makes available 
or publishes an opinion, statement of 
policy, interpretation, or staff manual 
or instruction. 

(b) A copy of this handbook and ad-
dendum is available at no cost from 
the—Publishing Management Branch, 
Office of Personnel Management, room 
B464, 1900 E Street, NW., Washington, 
DC 20415–0001. 

(c) OPM indexes material in this 
handbook and addendum format for the 
convenience of the public. Indexing 
does not constitute a determination 
that all of the material listed is within 
the category that is required to be in-
dexed by 5 U.S.C. 552(a)(2). Most of 
OPM’s publications may be found in 
OPM’s Library in room 5H27 at the ad-
dress listed in paragraph (b) of this sec-
tion. 

(d) As provided by 5 U.S.C. 552(a)(2), 
OPM has determined that it is unneces-
sary and impractical to publish the 
‘‘Handbook of Publications, Periodi-
cals, and Issuances’’ and addendum 
more frequently than annually because 
of the small number of revisions that 
occur. 

[57 FR 32150, July 21, 1992, as amended at 66 
FR 66710, Dec. 27, 2001] 

§ 294.107 Places to obtain records. 

(a) Address requests for OPM records 
to the officials listed in paragraph (b), 
(c), or (d) of this section. 

(b) The following is a list of key 
Washington, DC, officials of OPM and 
their principal areas of responsibility. 
Address requests for records to the ap-
propriate official using the official’s 
title and the following address: Office 
of Personnel Management, 1900 E 
Street, NW., Washington, DC 20415. 

Send to— For subject-matter about— 

Associate Director for 
Administration.

Administrative services; informa-
tion management, including 
automated data processing; 
equal employment opportunity; 
procurement; and personnel. 

Associate Director for 
Retirement and Insur-
ance.

Retirement; life and health insur-
ance. 

Associate Director for 
Personnel Systems 
and Oversight.

Personnel management in agen-
cies; pay; position classification; 
wage grade jobs; performance 
management; and employee 
and labor relations. 

Assistant Director for 
Workforce Information.

Governmentwide personnel statis-
tics; official personnel and em-
ployee medical folders. 

Associate Director for 
Investigations.

Background investigations and re-
lated records on individuals. 

Associate Director for 
Career Entry.

Nationwide examining and testing 
for employment; promotions; ad-
ministrative law judges; affirma-
tive employment programs for 
minorities, women, veterans, 
and the handicapped; recruiting 
and employment; and staffing 
policy. 

Chief Financial Officer ... Financial management. 
Director for Human Re-

sources Development.
Training, education, and develop-

ment; senior executive service. 
Director, Washington 

Area Service Center.
Examining, testing, and training 

operations in Washington, DC. 

(c) Direct requests for records on sub-
jects not specifically referred to in this 
section or in the handbook or adden-
dum, to Plans and Policies Division 
(CHP–500), Office of Information Re-
sources Management, Administration 
Group, Office of Personnel Manage-
ment, 1900 E Street, NW., Washington, 
DC 20415. 

(d) The following is a list of OPM re-
gional offices. Address requests for re-
gional records to the Regional Direc-
tor, Office of Personnel Management in 
the appropriate region: 

• Atlanta Region—Richard B. Russell Fed-
eral Building, Suite 904, 75 Spring Street, 
SW., Atlanta, GA 30303–3019. 
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• Chicago Region—John C. Kluczynski 
Federal Building, 30th Floor, 230 South Dear-
born Street, Chicago, IL 60604. 

• Dallas Region—1100 Commerce Street, 
Dallas, TX 75242. 

• Philadelphia Region—William J. Green, 
Jr., Federal Building, 600 Arch Street, Phila-
delphia, PA 19106–1596. 

• San Francisco Region—211 Main Street, 
7th Floor, San Francisco, CA 94105. 

(e) When an organization does not have 
records in its custody. When an OPM or-
ganization receives a Freedom of Infor-
mation Act request for OPM records 
that it does not have in its possession, 
it will normally either— 

(1) Retrieve the records from the or-
ganization that has possession of them; 
or 

(2) Promptly forward the request to 
the appropriate organization. If a per-
son has asked to be kept apprised of 
anything that will delay the official re-
ceipt of a request, OPM will provide no-
tice of this forwarding action. Other-
wise, OPM may, at its option, provide 
such notice. 

(f) Applying the time limits. When ap-
plying the time limits in section 552 of 
title 5, United States Code, OPM will 
not officially consider any request to 
be received until it arrives in the OPM 
organization that has responsibility for 
the records sought. 

(g) Records from other Government 
agencies. When a person seeks records 
that originated in another Government 
agency, OPM may refer the request to 
the other agency for response. Ordi-
narily, OPM will provide notice of this 
type of referral. 

(h) Creating records. If a person seeks 
information from OPM in a format 
that does not currently exist, OPM will 
not ordinarily compile the information 
for the purpose of creating a record to 
respond to the request. OPM will ad-
vise the individual that it does not 
have records in the format sought. If 
other existing records would reason-
ably respond to the request or portions 
of it, OPM may provide these. If fees as 
provided in § 294.109 apply to any alter-
native records, OPM will advise the re-
quester before providing the records. 

[54 FR 25094, June 13, 1989, as amended at 57 
FR 32150, July 21, 1992; 58 FR 32044, June 8, 
1993] 

§ 294.108 Procedures for obtaining 
records. 

(a) Mailing or delivering a request. Any 
person may ask for records under sec-
tion 552 of title 5, United States Code, 
by directing a letter to one of the orga-
nizations listed in § 294.107, or by deliv-
ering a request in person at the ad-
dresses listed in that section during 
business hours on a regular business 
day. 

(b) Proper marking. Each request for 
records should have a clear and promi-
nent notation on the first page, such as 
‘‘Freedom of Information Act Re-
quest.’’ In addition, if sent by mail or 
otherwise submitted in an envelope or 
other cover, mark the outside clearly 
and prominently with ‘‘FOIA Request’’ 
or ‘‘Freedom of Information Act Re-
quest.’’ 

(c) Contents of request letter. A request 
must describe the records sought in 
sufficient detail to enable OPM per-
sonnel to locate the records with a rea-
sonable amount of effort. 

(1) OPM will regard a request for a 
specific category of records as fulfilling 
the requirements of this paragraph, if 
it enables responsive records to be 
identified by a technique or process 
that is not unreasonably burdensome 
or disruptive to OPM operations. 

(2) Whenever possible, a request 
should include specific information 
about each record sought, such as the 
date, number, title or name, author, re-
cipient, and subject matter of the 
record. 

(3) If an OPM organization deter-
mines that a request does not reason-
ably describe the records sought, it will 
either provide notice of any additional 
information needed or otherwise state 
why the request is insufficient. OPM 
will also offer the record seeker an op-
portunity to confer, with the objective 
of reformulating the request so that it 
meets the requirements of this section. 

(d) Medical records. OPM or another 
Government agency may disclose the 
medical records of an applicant, em-
ployee, or annuitant to the subject of 
the record, or to a representative des-
ignated in writing. However, medical 
records may contain information about 
an individual’s mental or physical con-
dition that a prudent physician would 
hesitate to give to the individual. 
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Under such circumstances, OPM may 
disclose the records, including the 
exact nature and probable outcome of 
the condition, only to a licensed physi-
cian designated in writing for that pur-
pose by the individual or his or her des-
ignated representative. 

(e) Publications. If the subject matter 
of a request includes material pub-
lished and offered for sale (e.g., by the 
Superintendent of Documents, Govern-
ment Printing Office), OPM will ex-
plain where a person may review and/or 
purchase the publications. 

(f) Responses within 10 working days. 
Except in unusual circumstances (as 
defined in 5 U.S.C. 552(a)(6)(B)), OPM 
will determine whether to disclose or 
deny records within 10 working days 
after receipt of the request (excluding 
weekends and holidays) and will pro-
vide notice immediately of its deter-
mination and the reasons therefor, and 
of the right to appeal any adverse de-
termination. 

[54 FR 25094, June 13, 1989, as amended at 58 
FR 32044, June 8, 1993] 

§ 294.109 Fees. 
(a) Applicability of fees. (1) OPM will 

furnish, without charge, reasonable 
quantities of material that it has avail-
able for free distribution to the public. 

(2) OPM may furnish other materials, 
subject to payment of fees intended to 
recoup the full allowable direct costs of 
providing services. Fees for these ma-
terials may be waived if the request 
meets the requirements specified in 
paragraph (f) of this section. 

(3) If a request does not include an 
acceptable agreement to pay fees and 
does not otherwise convey a willing-
ness to pay fees, OPM will promptly 
provide notification of the estimated 
fees. This notice will offer an oppor-
tunity to confer with OPM staff to re-
formulate the request to meet the re-
quester’s needs at a lower cost. Upon 
agreement to pay the required fees, 
OPM will further process the request. 

(4) As described in § 294.107, OPM ordi-
narily responds to FOIA requests in a 
decentralized manner. Because of this, 
OPM may at times refer a single re-
quest to two or more OPM entities to 
make separate direct responses. In 
such cases, each responding entity may 
assess fees as provided by this section, 

but only for direct costs associated 
with any response it has prepared. 

(5) If fees for document search are au-
thorized as provided in paragraph (c) of 
this section, OPM may assess charges 
for employee time spent searching for 
documents and other direct costs of a 
search, even if a search fails to locate 
records or if records located are deter-
mined to be exempt from disclosure. 
Searches should be conducted in the 
most efficient and least expensive man-
ner so as to minimize the cost for both 
the agency and the requester, e.g., per-
sonnel should not engage in line-by- 
line search when photocopying an en-
tire document would be a less expen-
sive and quicker way to comply with a 
request. 

(6) Services requested and performed 
but not required under the FOIA, such 
as formal certification of records as 
true copies, will be subject to charges 
under the Federal User Charge Statute 
(31 U.S.C. 483a) or other applicable 
statutes. 

(b) Rates used to compute fees. The fol-
lowing rates form the basis for assess-
ing reasonable, standard charges for 
document search, duplication, and re-
view as required by 5 U.S.C. 552(a)(4). 
The listing of rates below should be 
used in conjunction with the fee com-
ponents listed in paragraph (c) of this 
section: 

Service Rate 

Employee time ....................... Salary rate plus 16% to cover 
benefits. 

Photocopies (up to 81⁄2″ × 
14″).

$.013 per page. 

Printed materials, per 25 
pages or fraction thereof.

$.025. 

Computer time ....................... Actual direct cost. 
Supplies and other materials Actual direct cost. 
Other costs not identified 

above.
Actual direct cost. 

(c) Assessing fees based on requester’s 
category. Rates are assessed differently 
for the different categories of request-
ers as defined in § 294.103. Requests 
have three cost components for the 
purpose of assessing fees: the cost of 
document search, the cost of duplica-
tion, and the cost of review. OPM will 
apply the rates in paragraph (b) of this 
section to the cost components that 
apply to the requester’s category as 
follows: 

VerDate Sep<11>2014 11:11 Jun 05, 2023 Jkt 259008 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Y:\SGML\259008.XXX 259008js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



113 

Office of Personnel Management § 294.109 

Requester’s category Search Review Duplication 

Commercial .............................. Actual direct costs .................. Actual direct costs .................. Actual direct costs. 
Non-commercial (educational 

or scientific institution) or 
news media.

No charge .............................. No charge .............................. Actual direct costs. 1 

All others .................................. Actual direct costs 2 ............... No charge .............................. Actual direct costs. 1 

1 First 100 pages of paper copies or reasonable equivalent, such as a microfiche containing the equivalent of 100 pages, are 
copied free. 

2 First 2 hours of manual search time are free. If requested records are maintained in a computerized data base, OPM will use 
the following formula, suggested by OMB, to provide the equivalent of 2 hours manual search time free before charging for com-
puter search time: The operator’s hourly salary plus 16% will be added to the hourly cost of operating the central processing unit 
that contains the record information. 

(d) Payment of fees. Fees are payable 
by check or money order to the Office 
of Personnel Management. 

(1) If the total charge for fulfilling 
the request will be less than $25, no fee 
will be assessed (except as provided in 
paragraph (d)(3) of this section). 

(2) If a request may reasonably result 
in a fee assessment of more than $25, 
OPM will not release the records unless 
the requester agrees in advance to pay 
the anticipated charges. 

(3) OPM may aggregate requests and 
charge fees accordingly, when there is 
a reasonable belief that a requester, or 
a group of requesters acting in concert, 
is attempting to break down a request 
into a series of requests to evade the 
assessment of fees. 

(i) If multiple requests of this type 
occur within a 30-day period, OPM may 
provide notice that it is aggregating 
the requests and that it will apply the 
fee provisions of this section, including 
any required agreement to pay fees and 
any advance payment. 

(ii) Before aggregating requests of 
this type made over a period longer 
than 30 days, OPM will assure that it 
has a solid basis on which to conclude 
that the requesters are acting in con-
cert and are acting specifically to 
avoid payment of fees. 

(iii) OPM will not aggregate multiple 
requests on unrelated subjects from 
one person. 

(e) Payment of fees in advance. If OPM 
estimates or determines that fees are 
likely to exceed $250, OPM may require 
the payment of applicable fees in ad-
vance. 

(1) If an OPM official, who is author-
ized to make a decision on a particular 
request, determines that the requester 
has a history of prompt payment of 
FOIA fees, OPM will provide notice of 

the likely cost and obtain satisfactory 
assurance of full payment. 

(2) When a person, or an organization 
that a person represents, has pre-
viously failed to pay assessed fees in a 
timely manner (i.e., payment was not 
made within 30 days of the billing 
date), OPM will require full payment of 
all fees in advance. 

(3) If a person, or an organization 
that a person represents, has not paid 
fees previously assessed, OPM will not 
begin to process any new request for 
records until the requester has paid the 
full amount owed plus any applicable 
interest, and made a full advance pay-
ment for the new request. 

(f) Waiver or reduction of fees. OPM 
will furnish documents without any 
charge, or at a reduced charge, if dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, and release of 
the material is not primarily in the 
commercial interest of the requester. 

(1) In determining whether disclosure 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Government, OPM 
shall consider the following factors: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns ‘‘the operations or activities 
of the Government’’; 

(ii) The information value of the in-
formation to be disclosed: Whether the 
disclosure is ‘‘likely to contribute’’ to 
an understanding of Government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
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Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding’’; and 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
‘‘significantly’’ to public under-
standing of Government operations or 
activities. 

(2) In determining whether disclosure 
of the information is or is not pri-
marily in the commercial interest of 
the requester, OPM shall consider the 
following factors: 

(i) The existence and magnitude of a 
commercial interest. Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so— 

(ii) The primary interest in disclosure. 
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily 
in the commercial interest of the re-
quester.’’ 

(3) In all cases the burden of proof 
shall be on the requester to present 
evidence or information in support of a 
request for a waiver or reduction of 
fees. 

(g) Denial of waiver request. (1) An 
OPM official may deny a request for a 
full or partial waiver of fees without 
further consideration if the request 
does not include: 

(i) A clear statement of the request-
er’s interest in the requested informa-
tion; 

(ii) A clear statement of the use pro-
posed for the information and whether 
the requester will derive income or 
other benefit from such use; 

(iii) A clear statement of how the 
public will benefit from OPM’s release 
of the requested information; and 

(iv) If specialized use of the docu-
ments is contemplated, a clear state-
ment of the requester’s qualifications 
that are relevant to the specialized use. 

(2) A requester may appeal the denial 
of a waiver request as provided by 
§ 294.110 of this part. 

(h) Fees not paid; penalties; debt collec-
tion. (1) If a request, which requires the 
advance payment of fees under the cri-
teria specified in this section, is not ac-
companied by the required payment, 

OPM will promptly notify the re-
quester that the required fee must be 
paid within 30 days, and that OPM will 
not further process the request until it 
receives payment. 

(2) OPM may begin assessing interest 
charges on an unpaid bill starting on 
the 31st day following the date on 
which the bill was sent. Interest will be 
charged at the rate prescribed in 31 
U.S.C. 3717, and will accrue from the 
date of the billing. 

(3) To encourage the repayment of 
debts incurred under this subpart, OPM 
may use the procedures authorized by 
Public Law 97–365, the Debt Collection 
Act of 1982. This may include disclo-
sure to consumer reporting agencies 
and the use of collection agencies. 

[58 FR 32044, June 8, 1993] 

§ 294.110 Appeals. 
(a) When an OPM official denies 

records or a waiver of fees under the 
Freedom of Information Act, the re-
quester may appeal to the— 

Office of the General Counsel, Office of Per-
sonnel Management, Washington, DC 20415 

(b) A person may appeal denial of a 
Freedom of Information Act request 
for information maintained by OPM’s 
Office of the General Counsel to the— 

Deputy Director, Office of Personnel Man-
agement Washington, DC 20415 

(c) If an official of another agency de-
nies a Freedom of Information Act re-
quest for records in one of OPM’s Gov-
ernment-wide systems of records, the 
requester should consult that agency’s 
regulations for any appeal rights that 
may apply. An agency may, at its dis-
cretion, direct these appeals to OPM’s 
Office of the General Counsel. 

(d) An appeal should include a copy 
of the initial request, a copy of the let-
ter denying the request, and a state-
ment explaining why the appellant be-
lieves the denying official erred. 

(e) The appeals provided for in this 
section constitute the final levels of 
administrative review that are avail-
able. If a denial of information or a de-
nial of a fee waiver is affirmed, the re-
quester may seek judicial review in the 
district court of the United States in 
the district in which he or she resides, 
or has his or her principal place of 
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business, or in which the agency 
records are situated, or in the District 
of Columbia. 

§ 294.111 Custody of records; sub-
poenas. 

(a) The Chief, Plans and Policies Di-
vision, Administration Group, OPM, 
has official custody of OPM records. A 
subpoena or other judicial order for an 
official record from OPM should be 
served on the— 

Chief, Plans and Policies Division, Office of 
Personnel Management, 1900 E Street NW., 
Washington, DC 20415 

(b) See 5 CFR part 297, subpart D— 
Disclosure of Records, of this title, for 
the steps other officials should take on 
receipt of a subpoena or other judicial 
order for an Office record. 

[54 FR 25094, June 13, 1989, as amended at 57 
FR 32150, July 21, 1992] 

§ 294.112 Confidential commercial in-
formation. 

(a) In general, OPM will not disclose 
confidential commercial information 
in response to a Freedom of Informa-
tion Act request except in accordance 
with this section. 

(b) The following definitions from 
Executive Order 12600, apply to this 
section: 

(1) Confidential commercial information 
means records provided to the Govern-
ment by a submitter that arguably 
contain material exempt from release 
under Exemption 4 of the Freedom of 
Information Act, 5 U.S.C. 552(b)(4), be-
cause disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information, directly or indirectly, 
to OPM. The term includes, but is not 
limited to, corporations, state govern-
ments, and foreign governments. 

(c) Submitters of information shall 
designate by appropriate markings, ei-
ther at the time of submission or at a 
reasonable time thereafter, any por-
tions of their submissions that they 
consider to be confidential commercial 
information. Such designations shall 
expire 10 years after the date of sub-
mission unless the submitter requests, 
and provides reasonable justification 

for, a designation period of greater du-
ration. 

(d) OPM shall, to the extent per-
mitted by law, provide prompt written 
notice to an information submitter of 
Freedom of Information requests or ad-
ministrative appeals if: 

(1) The submitter has made a good 
faith designation that the requested 
material is confidential commercial in-
formation, or 

(2) OPM has reason to believe that 
the requested material may be con-
fidential commercial information. 

(e) The written notice required in 
paragraph (d) of this section shall ei-
ther describe the confidential commer-
cial material requested or include as 
an attachment, copies or pertinent por-
tions of the records. 

(f) Whenever OPM provides the noti-
fication and opportunity to object re-
quired by paragraphs (d) and (h) of this 
section, it will advise the requester 
that notice and an opportunity to ob-
ject are being provided to the sub-
mitter. 

(g) The notice requirements of para-
graph (d) of this section shall not apply 
if: 

(1) OPM determines that the informa-
tion should not be disclosed; 

(2) The information has been lawfully 
published or officially made available 
to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); 

(4) The information was submitted on 
or after August 20, 1992, and has not 
been designated by the submitter as ex-
empt from disclosure in accordance 
with paragraph (c) of this section, un-
less OPM has substantial reason to be-
lieve that disclosure of the information 
would result in competitive harm; or 

(5) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that, in such a case, 
OPM shall, within a reasonable number 
of days prior to a specified disclosure 
date, notify the submitter in writing of 
any final administrative decision to 
disclose the information. 

(h) The notice described in paragraph 
(d) of this section shall give a sub-
mitter a reasonable period from the 
date of the notice to provide OPM with 
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a detailed written statement of any ob-
jection to disclosure. The statement 
shall specify all grounds for with-
holding any of the material under any 
exemption of the Freedom of Informa-
tion Act. When Exemption 4 of the 
FOIA is cited as the grounds for with-
holding, the specification shall dem-
onstrate the basis for any contention 
that the material is a trade secret or 
commercial or financial information 
that is privileged or confidential. It 
must also include a specification of 
any claim of competitive harm, includ-
ing the degree of such harm, that 
would result from disclosure. Informa-
tion provided in response to this para-
graph may itself be subject to disclo-
sure under the FOIA. Information pro-
vided in response to this paragraph 
shall also be subject to the designation 
requirements of paragraph (c) of this 
section. Failure to object in a timely 
manner shall be considered a state-
ment of no objection by OPM, unless 
OPM extends the time for objection 
upon timely request from the sub-
mitter and for good cause shown. The 
provisions of this paragraph concerning 
opportunity to object shall not apply 
to notices of administrative appeals, 
when the submitter has been pre-
viously provided an opportunity to ob-
ject at the time the request was ini-
tially considered. 

(i) OPM shall consider carefully a 
submitter’s objections and specific 
grounds for nondisclosure, when re-
ceived within the period of time de-
scribed in paragraph (h) of this section, 
prior to determining whether to dis-
close the information. Whenever OPM 
decides to disclose the information 
over the objection of a submitter, OPM 
shall forward to the submitter a writ-
ten notice, which shall include: 

(1) A statement of the reasons why 
the submitter’s disclosure objections 
were not sustained; 

(2) A description of the information 
to be disclosed; and 

(3) A specified disclosure date. 
(j) OPM will notify both the sub-

mitter and the requester of its intent 
to disclose material a reasonable num-
ber of days prior to the specified disclo-
sure date. 

(k) Whenever a requester brings suit 
seeking to compel disclosure of con-

fidential commercial information, 
OPM shall promptly notify the sub-
mitter. 

[57 FR 32150, July 21, 1992] 

Subpart B—The Public Information 
Function 

§ 294.201 Public information policy. 
(a) In addition to the basic policies of 

the Office relative to the disclosure of 
information when requested by a mem-
ber of the public, the Office has an 
independent public information policy 
for bringing to the attention of the 
public through news releases, publica-
tions of the Office, or other methods, 
information concerning the functions 
of the Office as a Federal agency, and 
the programs administered by the Of-
fice. 

(b) The Assistant Director for Public 
Affairs carries out the public informa-
tion policy of the Office. In addition, 
each employee of the Office shall co-
operate in carrying out this policy. 

[50 FR 3310, Jan. 24, 1985] 

Subpart C—Office Operations 
§ 294.301 Policy and interpretations. 

(a) Statements of Office policy and 
interpretations of the laws and regula-
tions administered by the Office which 
the Office has adopted, whether or not 
published in the FEDERAL REGISTER, 
are available to the public. 

(b) Generally, memoranda, cor-
respondence, opinions, data, staff stud-
ies, information received in confidence, 
and similar documentary material, 
when prepared for the purpose of inter-
nal communication within the Office 
or between the Office and other agen-
cies, organizations, or persons, are not 
available to the public. 

[50 FR 3310, Jan. 24, 1985, as amended at 66 
FR 66710, Dec. 27, 2001] 

Subpart D—Cross References 
§ 294.401 References. 

The table below provides assistance 
in locating other OPM regulations in 
title 5 of the Code of Federal Regula-
tions that have provisions on the dis-
closure of records: 
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Type of information Location 

Classification appeal records ................. 511.616. 
Classification information ....................... 175.101. 
Employee performance folders .............. 293.311. 
Examination and related subjects 

records.
300.201. 

Grade and pay retention records .......... 536.405. 
Investigative records .............................. 736.104. 
Job grading reviews and appeals 

records.
532.707. 

Medical information ................................ 297.205 and 293 
subpart E. 

Official Personnel Folders ..................... 293.311. 
Privacy and personnel records .............. 297. 
Retirement ............................................. 831.106 and 

841.108. 

[54 FR 25098, June 13, 1989, as amended at 58 
FR 32046, June 8, 1993; 70 FR 31286, May 31, 
2005] 

PART 295—TESTIMONY BY OPM 
EMPLOYEES RELATING TO OFFI-
CIAL INFORMATION AND PRO-
DUCTION OF OFFICIAL RECORDS 
IN LEGAL PROCEEDINGS 

Subpart A—General Provisions 

Sec. 
295.101 Scope and purpose. 
295.102 Applicability. 
295.103 Definitions. 

Subpart B—Requests for Testimony and 
Production of Documents 

295.201 General prohibition 
295.202 Factors OPM will consider. 
295.203 Filing requirements for demands or 

requests for documents or testimony. 
295.204 Service of subpoenas or requests. 
295.205 Processing demands or requests. 
295.206 Final determination. 
295.207 Restrictions that apply to testi-

mony. 
295.208 Restrictions that apply to released 

records. 
295.209 Procedure when a decision is not 

made prior to the time a response is re-
quired. 

295.210 Procedure in the event of an adverse 
ruling. 

Subpart C—Schedule of Fees 

295.301 Fees. 

Subpart D—Penalties 

295.401 Penalties. 

AUTHORITY: 5 U.S.C. App. (Sec. 1103, Civil 
Service Reform Act of 1978; 31 U.S.C. 9701). 

SOURCE: 73 FR 58020, Oct. 6, 2008, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 295.101 Scope and purpose. 

(a) This part sets forth policies and 
procedures you must follow when you 
submit a demand or request to an em-
ployee of the U.S. Office of Personnel 
Management (OPM) to produce official 
records and information, or provide 
testimony relating to official informa-
tion, in connection with a legal pro-
ceeding. You must comply with these 
requirements when you request the re-
lease or disclosure of official records 
and information. 

(b) OPM intends these provisions to: 
(1) Promote economy and efficiency 

in its programs and operations; 
(2) Minimize the possibility of involv-

ing OPM in controversial issues not re-
lated to our functions; 

(3) Prevent the misuse of OPM em-
ployees as involuntary expert wit-
nesses for private interests or as inap-
propriate expert witnesses as to the 
state of the law; 

(4) Maintain OPM’s impartiality 
among private litigants where neither 
OPM nor any other Federal entity is a 
named party; and 

(5) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of OPM. 

(c) In providing for these require-
ments, OPM does not waive the sov-
ereign immunity of the United States. 

(d) This part provides guidance for 
the internal operations of OPM. It does 
not create any right or benefits, sub-
stantive or procedural, that a party 
may rely upon in any legal proceeding 
against the United States. 

§ 295.102 Applicability. 
This part applies to demands and re-

quests to employees of OPM in legal 
proceedings in which OPM is not a 
named party, for factual or expert tes-
timony relating to official information 
or for production of official records or 
information. However, it does not 
apply to: 

(a) Demands upon or requests for a 
current OPM employee to testify as to 
facts or events that are unrelated to 
his or her official duties or that are un-
related to the functions of OPM; 

(b) Demands upon or requests for a 
former OPM employee to testify as to 
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