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(2) Acting as an elected State or local
government official. See §2641.301(b).

(8) Testifying under oath. See
§2641.301(f).

(4) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

() Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(6) Subject to a waiver issued for cer-
tain positions. See §2641.301(j).

(c) Commencement and length of restric-
tion—(1)Generally. Except as provided
in paragraph (c)(2) of this section, 18
U.S.C. 207(f) is a one-year restriction.
The one-year period is measured from
the date when an employee ceases to be
a senior or very senior employee, not
from the termination of Government
service, unless the two occur simulta-
neously. See examples 1 and 2 to para-
graph (d) of §2641.204.

(2) U.S. Trade Representative or Deputy
U.S. Trade Representative.18 U.S.C. 207(f)
is a permanent restriction as applied to
a former U.S. Trade Representative or
Deputy U.S. Trade Representative.

(d) Represent, aid, or advise. [Re-
served]

(e) With the intent to influence. [Re-
served]

(f) Decision of employee of an agency.
[Reserved]

(g) Foreign entity. [Reserved]

§2641.207 One-year restriction on any
former private sector assignee
under the Information Technology
Exchange Program representing,
aiding, counseling or assisting in
representing in connection with
any contract with former agency.

(a) Basic prohibition of 18 U.S.C. 207(1).
For one year after the termination of
his assignment from a private sector
organization to an agency under the
Information Technology Exchange Pro-
gram, 5 U.S.C. chapter 37, no former as-
signee shall knowingly represent, or
aid, counsel or assist in representing
any other person in connection with
any contract with that agency.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(1) does not apply
to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).
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(2) Acting as an elected State or local
government official. See §2641.301(b).

(8) Testifying under oath. See
§2641.301(f).

(4) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

() Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion.18 U.S.C. 207(1) is a one-year re-
striction. The one-year period is meas-
ured from the date when the individ-
ual’s assignment under the Informa-
tion Technology Exchange Program
terminates.

(d) Represent, aid, counsel, or assist in
representing. [Reserved]

(e) In connection with any contract
with the former agency. [Reserved]

Subpart C—Exceptions, Waivers
and Separate Components

§2641.301 Statutory exceptions and
waivers.

(a) Ezxception for acting on behalf of
United States. A former employee is not
prohibited by any of the prohibitions of
18 U.S.C. 207 from engaging in any ac-
tivity on behalf of the United States.

(1) United States. For purposes of this
paragraph, the term ‘‘United States”
means:

(i) The executive branch (including a
Government corporation);

(ii) The legislative branch; or

(iii) The judicial branch.

(2) On behalf of the United States. A
former employee will be deemed to en-
gage in the activity on behalf of the
United States if he acts in accordance
with paragraph (a)(2)(i) or (a)(2)(ii) of
this section.

(i) As employee of the United States. A
former employee engages in an activity
on behalf of the United States when he
carries out official duties as a current
employee of the United States.

(ii) As other than employee of the
United States. (A) Provided that he does
not represent, aid, or advise a foreign
entity in violation of 18 U.S.C. 207(f), a
former employee engages in an activity
on behalf of the United States when he
serves:
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(I) As a representative of the United
States pursuant to a specific agree-
ment with the United States to provide
representational services to the United
States; or

(2) As a witness called by the United
States (including a Congressional com-
mittee or subcommittee) to testify at a
Congressional hearing (even if applica-
ble procedural rules do not require him
to declare by oath or affirmation that
he will testify truthfully).

(B) A former employee will not be
deemed to engage in an activity on be-
half of the United States merely be-
cause he is performing work funded by
the Government, because he is engag-
ing in the activity in response to a con-
tact initiated by the Government, be-
cause the Government will derive some
benefit from the activity, or because he
or the person on whose behalf he is act-
ing may share the same objective as
the Government.

NOTE TO PARAGRAPH (a)(2)(ii): See also
§2641.301(f) concerning the permissibility of
testimony under oath, including testimony
as an expert witness, when a former em-
ployee is called as a witness by the United
States.

Example 1 to paragraph (a): An employee of
the Department of Transportation (DOT)
transfers to become an employee of the Pen-
sion Benefit Guaranty Corporation (PBGC).
The PBGC, a wholly owned Government cor-
poration, is a corporation in which the
United States has a proprietary interest. The
former DOT employee may press the PBGC’s
point of view in a meeting with DOT employ-
ees concerning an airline bankruptcy case in
which he was personally and substantially
involved while at the DOT. His communica-
tions to the DOT on behalf of the PBGC
would be made on behalf of the United
States.

Example 2 to paragraph (a): A Federal Tran-
sit Administration (FTA) employee rec-
ommended against the funding of a certain
subway project. After terminating Govern-
ment service, she is hired by a Congressman
as a member of his staff to perform a variety
of duties, including miscellaneous services
for the Congressman’s constituents. The
former employee may contact the FTA on
behalf of a constituent group as part of her
official duties in order to argue for the rever-
sal of the subway funding decision in which
she participated while still an employee of
the FTA. Her communications to the FTA on
behalf of the constituent group would be
made on behalf of the United States.

Example 3 to paragraph (a): A Postal Serv-
ice attorney participated in discussions with

5 CFR Ch. XVI (1-1-23 Edition)

the Office of Personnel Management (OPM)
concerning a dispute over the mailing of
health plan brochures. After terminating
Government service, the attorney joins a law
firm as a partner. He is assigned by the
firm’s managing partner to represent the
Postal Service pursuant to a contract requir-
ing the firm to provide certain legal services.
The former senior employee may represent
the Postal Service in meetings with OPM
concerning the dispute about the health plan
brochures. The former senior employee’s sug-
gestions to the Postal Service concerning
strategy and his arguments to OPM con-
cerning the dispute would be made on behalf
of the United States (even though he is also
acting on behalf of his law firm when he per-
forms representational services for the
United States). A communication to the
Postal Service concerning a disagreement
about the law firm’s fee, however, would not
be made on behalf of the United States.

Example 4 to paragraph (a): A former senior
employee of the Food and Drug Administra-
tion (FDA), now an employee of a drug com-
pany, is called by a Congressional committee
to give unsworn testimony concerning the
desirability of instituting cost controls in
the pharmaceutical industry. The former
senior employee may address the committee
even though her testimony will unavoidably
also be directed to a current employee of the
FDA who has also been asked to testify as a
member of the same panel of experts. The
former employee’s communications at the
hearing, provided at the request of the
United States, would be made on behalf of
the United States.

Example 5 to paragraph (a): A National Se-
curity Agency (NSA) analyst drafted the
specifications for a contract that was award-
ed to the Secure Data Corporation to develop
prototype software for the processing of for-
eign intelligence information. After termi-
nating Government service, the analyst is
hired by the corporation. The former em-
ployee may not attempt to persuade NSA of-
ficials that the software is in accord with the
specifications. Although the development of
the software is expected to significantly en-
hance the processing of foreign intelligence
information and the former employee’s opin-
ions might be useful to current NSA employ-
ees, his communications would not be made
on behalf of the United States.

Example 6 to paragraph (a): A senior em-
ployee at the Department of the Air Force
specialized in issues relating to the effective
utilization of personnel. After terminating
Government service, the former senior em-
ployee is hired by a contractor operating a
Federally Funded Research and Development
Center (FFRDC). The FFRDC is not a ‘“Gov-
ernment corporation’ as defined in §2641.104.

742



Office of Government Ethics

The former senior employee may not at-
tempt to convince the Air Force of the man-
ner in which Air Force funding should be al-
located among projects proposed to be under-
taken by the FFRDC. Although the work
performed by the FFRDC will be determined
by the Air Force, may be accomplished at
Government-owned facilities, and will ben-
efit the Government, her communications
would not be made on behalf of the United
States.

Example 7 to paragraph (a): A Department
of Justice (DOJ) attorney represented the
United States in a civil enforcement action
against a company that had engaged in
fraudulent activity. The settlement of the
case required that the company correct cer-
tain deficiencies in its operating procedures.
After terminating Government service, the
attorney is hired by the company. When DOJ
auditors schedule a meeting with the com-
pany’s legal staff to review company actions
since the settlement, the former employee
may not attempt to persuade the auditors
that the company is complying with the
terms of the settlement. Although the
former employee’s insights might facilitate
the audit, his communications would not be
made on behalf of the United States even
though the Government’s auditors initiated
the contact with the former employee.

NOTE TO PARAGRAPH (a): See also example 9
to paragraph (j) of §2641.202 and example 1 to
paragraph (d) of §2641.204.

(b) Ezxception for acting on behalf of
State or local government as elected offi-
cial. A former employee is not prohib-
ited by any of the prohibitions of 18
U.S.C. 207 from engaging in any post-
employment activity on behalf of one
or more State or local governments,
provided the activity is undertaken in
carrying out official duties as an elect-
ed official of a State or local govern-
ment.

Example 1 to paragraph (b): A former em-
ployee of the Department of Housing and
Urban Development (HUD) participated per-
sonally and substantially in the evaluation
of a grant application from a certain city.
After terminating Government service, he
was elected mayor of that city. The former
employee may contact an Assistant Sec-
retary at HUD to argue that additional funds
are due the city under the terms of the
grant.

Example 2 to paragraph (b): A former em-
ployee of the Federal Highway Administra-
tion (FHWA) participated personally and
substantially in the decision to provide fund-
ing for a bridge across the White River in Ar-
kansas. After terminating Government serv-
ice, she accepted the Governor’s offer to head
the highway department in Arkansas. A
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communication to or appearance before the
FHWA concerning the terms of the construc-
tion grant would not be made as an elected
official of a State or local government.

(c) Exception for acting on behalf of
specified entities. A former senior or
very senior employee is not prohibited
by 18 U.S.C. 207(c) or (d), or §§2641.204
or 2641.205, from making a communica-
tion or appearance on behalf of one or
more entities specified in paragraph
(c)(1) of this section, provided the com-
munication or appearance is made in
carrying out official duties as an em-
ployee of a specified entity.

(1) Specified entities. For purposes of
this paragraph, a specified entity is:

(i) An agency or instrumentality of a
State or local government;

(ii) A hospital or medical research orga-
nization, if exempted from taxation
under 26 U.S.C. 501(c)(3); or

(iii) An accredited, degree-granting in-
stitution of higher education, as defined
in 20 U.S.C. 1001.

(2) Employee. For purposes of this
paragraph, the term ‘‘employee” of a
specified entity means a person who
has an employee-employer relationship
with an entity specified in paragraph
(c)(1) of this section. It includes a per-
son who is employed to work part-time
for a specified entity. The term ex-
cludes an individual performing serv-
ices for a specified entity as a consult-
ant or independent contractor.

Example 1 to paragraph (c). A senior em-
ployee leaves her position at the National In-
stitutes of Health (NIH) and takes a full-
time position at the Gene Research Founda-
tion, a tax-exempt organization pursuant to
26 U.S.C. 501(c)(3). As an employee of a
501(c)(3) tax-exempt medical research organi-
zation, the former senior employee is not
barred by 18 U.S.C. 207(c) from representing
the Foundation before the NIH.

Example 2 to paragraph (c): A former senior
employee of the Environmental Protection
Agency (EPA) joins a law firm in Richmond,
Virginia. The firm is hired by the Common-
wealth of Virginia to represent it in discus-
sions with the EPA about an environmental
impact statement concerning the construc-
tion of a highway interchange. The former
senior employee’s arguments concerning the
environmental impact statement would not
be made as an employee of the Common-
wealth of Virginia.

Example 3 to paragraph (c): A former senior
employee becomes an employee of the ABC
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Association. The ABC Association is a non-
profit organization whose membership con-
sists of a broad representation of State
health agencies and senior State health offi-
cials, and it performs services from which
certain State governments benefit, including
collecting information from its members and
conveying that information and views to the
Federal Government. However, the ABC As-
sociation has not been delegated authority
by any State government to perform any
governmental functions, and it does not op-
erate under the regulatory, financial, or
management control of any State govern-
ment. Therefore, the ABC Association is not
an agency or instrumentality of a State gov-
ernment, and the former senior employee
may not represent the organization before
his former agency within one year after ter-
minating his senior employee position.

(d) Exception for uncompensated state-
ments based on special knowledge. A
former senior or very senior employee
is not prohibited by 18 U.S.C. 207(c) or
(d), or §§2641.204 or 2641.205, from mak-
ing a statement based on his own spe-
cial knowledge in the particular area
that is the subject of the statement,
provided that he receives no compensa-
tion for making the statement.

(1) Special knowledge. A former em-
ployee has special knowledge con-
cerning a subject area if he is familiar
with the subject area as a result of edu-
cation, interaction with experts, or
other unique or particularized experi-
ence.

(2) Statement. A statement for pur-
poses of this paragraph is a commu-
nication of facts observed by the
former employee.

(3) Compensation. Compensation in-
cludes any form of remuneration or in-
come that is given in consideration, in
whole or in part, for the statement. It
does not include the payment of actual
and necessary expenses incurred in
connection with making the state-
ment.

Example 1 to paragraph (d): A senior em-
ployee of the Department of the Treasury
was personally and substantially involved in
discussions with other Department officials
concerning the advisability of a three-phase
reduction in the capital gains tax. After Gov-
ernment service, the former senior employee
affiliates with a nonprofit group that advo-
cates a position on the three-phase capital
gains issue that is similar to his own. The
former senior employee, who receives no sal-
ary from the nonprofit organization, may
meet with current Department officials on

5 CFR Ch. XVI (1-1-23 Edition)

the organization’s behalf to state what steps
had previously been taken by the Depart-
ment to address the issue. The statement
would be permissible even if the nonprofit
organization reimbursed the former senior
employee for his actual and necessary travel
expenses incurred in connection with making
the statement.

Example 2 to paragraph (d): A former senior
employee becomes a government relations
consultant, and he enters into a $5,000 per
month retainer agreement with XYZ Cor-
poration for government relations services.
He would like to meet with his former agen-
cy to discuss a regulatory matter involving
his client. Even though he would not be paid
by XYZ specifically for this particular meet-
ing, he nevertheless would receive compensa-
tion for any statements at the meeting, be-
cause of the monthly payments under his
standing retainer agreement. Therefore he
may not rely on the exception for uncompen-
sated statements based on special knowl-
edge.

(e) Exception for furnishing scientific or
technological information. A former em-
ployee is not prohibited by 18 U.S.C.
207(a), (c), or (d), or §§2641.201, 2641.202,
2641.204, or 2641.205, from making com-
munications, including appearances,
solely for the purpose of furnishing sci-
entific or technological information,
provided the communications are made
either in accordance with procedures
adopted by the agency or agencies to
which the communications are directed
or the head of such agency or agencies,
in consultation with the Director of
the Office of Government Ethics,
makes a certification published in the
FEDERAL REGISTER.

(1) Purpose of information. A commu-
nication made solely for the purpose of
furnishing scientific or technological
information may be:

(i) Made in connection with a matter
that involves an appreciable element of
actual or potential dispute;

(ii) Made in connection with an effort
to seek a discretionary Government
ruling, benefit, approval, or other ac-
tion; or

(iii) Inherently influential in relation
to the matter in dispute or the Govern-
ment action sought.

(2) Scientific or technological informa-
tion. The former employee must convey
information of a scientific or techno-
logical character, such as technical or
engineering information relating to the
natural sciences. The exception does
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not extend to information associated
with a nontechnical discipline such as
law, economics, or political science.

(3) Incidental references or remarks.
Provided the former employee’s com-
munication primarily conveys informa-
tion of a scientific or technological
character, the entirety of the commu-
nication will be deemed made solely for
the purpose of furnishing such informa-
tion notwithstanding an incidental ref-
erence or remark:

(i) Unrelated to the matter to which
the post-employment restriction ap-
plies;

(ii) Concerning feasibility, risk, cost,
speed of implementation, or other con-
siderations when necessary to appre-
ciate the practical significance of the
basic scientific or technological infor-
mation provided; or

(iii) Intended to facilitate the fur-
nishing of scientific or technological
information, such as those references
or remarks necessary to determine the
kind and form of information required
or the adequacy of information already
supplied.

Example 1 to paragraph (e)(3): After termi-
nating Government service, a former senior
employee at the National Security Agency
(NSA) accepts a position as a senior manager
at a firm specializing in the development of
advanced security systems. The former sen-
ior employee and another firm employee
place a conference call to a current NSA em-
ployee to follow up on an earlier discussion
in which the firm had sought funding from
the NSA to develop a certain proposed secu-
rity system. After the other firm employee
explains the scientific principles underlying
the proposed system, the former employee
may not state the system’s expected cost.
Her communication would not primarily
convey information of a scientific or techno-
logical character.

Example 2 to paragraph (e)(3): If, in the pre-
vious example, the former senior employee
explained the scientific principles underlying
the proposed system, she could also have
stated its expected cost as an incidental ref-
erence or remark.

(4) Communications made under proce-
dures acceptable to the agency. (i) An
agency may adopt such procedures as
are acceptable to it, specifying condi-
tions under which former Government
employees may make communications
solely for the purpose of furnishing sci-
entific or technological information, in
light of the agency’s particular pro-
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grams and needs. In promulgating such
procedures, an agency may consider,
for example, one or more of the fol-
lowing:

(A) Requiring that the former em-
ployee specifically invoke the excep-
tion prior to making a communication
(or series of communications);

(B) Requiring that the designated
agency ethics official for the agency to
which the communication is directed
(or other agency designee) be informed
when the exception is used;

(C) Limiting communications to cer-
tain formats which are least conducive
to the use of personal influence;

(D) Segregating, to the extent pos-
sible, meetings and presentations in-
volving technical substance from those
involving other aspects of the matter;
or

(E) Employing more restrictive prac-
tices in relation to communications
concerning specified categories of mat-
ters or specified aspects of a matter,
such as in relation to the pre-award as
distinguished from the post-award
phase of a procurement.

(ii) The Director of the Office of Gov-
ernment Ethics may review any agency
implementation of this exception in
connection with OGE’s executive
branch ethics program oversight re-
sponsibilities. See 5 CFR part 2638.

Example 1 to paragraph (e)(4): A Marine
Corps engineer participates personally and
substantially in drafting the specifications
for a new assault rifle. After terminating
Government service, he accepts a job with
the company that was awarded the contract
to produce the rifle. Provided he acts in ac-
cordance with agency procedures, he may ac-
company the President of the company to a
meeting with Marine Corps employees and
report the results of a series of metallurgical
tests. These results support the company’s
argument that it has complied with a par-
ticular specification. He may do so even
though the meeting was expected to be and
is, in fact, a contentious one in which the
company’s testing methods are at issue. He
may not, however, present the company’s ar-
gument that an advance payment is due the
company under the terms of the contract
since this would not be a mere incidental ref-
erence or remark within the meaning of
paragraph (e)(3) of this section.

(5) Certification for expertise in tech-
nical discipline. A certification issued in
accordance with this section shall be
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effective on the date it is executed (un-
less a later date is specified), provided
that it is transmitted to the FEDERAL
REGISTER for publication.

(i) Criteria for issuance. A certifi-
cation issued in accordance with this
section may not broaden the scope of
the exception and may be issued only
when:

(A) The former employee has out-
standing qualifications in a scientific,
technological, or other technical dis-
cipline (involving engineering or other
natural sciences as distinguished from
a nontechnical discipline such as law,
economics, or political science);

(B) The matter requires the use of
such qualifications; and

(C) The national interest would be
served by the former employee’s par-
ticipation.

(ii) Submission of requests. The indi-
vidual wishing to make the commu-
nication shall forward a written re-
quest to the head of the agency to
which the communications would be di-
rected. Any such request shall address
the criteria set forth in paragraph
(e)(5)(i) of this section.

(iii) Issuance. The head of the agency
to which the communications would be
directed may, upon finding that the
criteria specified in paragraph (e)(5)(1)
of this section are satisfied, approve
the request by executing a certifi-
cation, which shall be published in the
FEDERAL REGISTER. A copy of the cer-
tification shall be forwarded to the af-
fected individual. The head of the agen-
cy shall, prior to execution of the cer-
tification, furnish a draft copy of the
certification to the Director of the Of-
fice of Government Ethics and consider
the Director’s comments, if any, in re-
lation to the draft. The certification
shall specify:

(A) The name of the former em-
ployee;

(B) The Government position or posi-
tions held by the former employee dur-
ing his most recent period of Govern-
ment service;

(C) The identity of the employer or
other person on behalf of which the
former employee will be acting;

(D) The restriction or restrictions to
which the certification shall apply;

5 CFR Ch. XVI (1-1-23 Edition)

(BE) Any limitations imposed by the
agency head with respect to the scope
of the certification; and

(F) The basis for finding that the cri-
teria specified in paragraph (e)(5)(i) of
this section are satisfied, specifically
including a description of the matter
and the communications that will be
permissible or, if relevant, a statement
that such information is protected
from disclosure by statute.

(iv) Copy to Office of Government Eth-
ics. Once published, the agency shall
provide the Director of the Office of
Government Ethics with a copy of the
certification as published in the FED-
ERAL REGISTER.

(v) Revocation. The agency head may
revoke a certification and shall for-
ward a written notice of the revocation
to the former employee and to the OGE
Director. Revocation of a certification
shall be effective on the date specified
in the notice revoking the certifi-
cation.

(f) Ezception for giving testimony under
oath or making statements required to be
made under penalty of perjury. Subject
to the limitation described in para-
graph (f)(2) of this section concerning
expert witness testimony, a former em-
ployee is not prohibited by any of the
prohibitions of 18 U.S.C. 207 from giv-
ing testimony under oath or making a
statement required to be made under
penalty of perjury.

(1) Testimony under oath. Testimony
under oath is evidence delivered by a
witness either orally or in writing, in-
cluding deposition testimony and writ-
ten affidavits, in connection with a ju-
dicial, quasi-judicial, administrative,
or other legally recognized proceeding
in which applicable procedural rules re-
quire a witness to declare by oath or
affirmation that he will testify truth-
fully.

(2) Limitation on exception for service
as an expert witness. The exception de-
scribed in paragraph (f)(1) of this sec-
tion does not negate the bar of 18
U.S.C. 207(a)(1), or §2641.201, to a
former employee serving as an expert
witness; where the bar of section
207(a)(1) applies, a former employee
may not serve as an expert witness ex-
cept:

(i) If he is called as a witness by the
United States; or
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(ii) By court order. For this purpose,
a subpoena is not a court order, nor is
an order merely qualifying an indi-
vidual to testify as an expert witness.

(3) Statements made under penalty of
perjury. A former employee may make
any statement required to be made
under penalty of perjury, except that
he may not:

(i) Submit a pleading, application, or
other document as an attorney or
other representative; or

(ii) Serve as an expert witness where
the bar of 18 U.S.C. 207(a)(1) applies, ex-
cept as provided in paragraph (f)(2) of
this section.

NOTE TO PARAGRAPH (f): Whether com-
pensation of a witness is appropriate is not
addressed by 18 U.S.C. 207. However, 18 U.S.C.
201 may prohibit individuals from receiving
compensation for testifying under oath in
certain forums except as authorized by 18
U.S.C. 201(d). Note also that there may be
statutory or other bars on the disclosure by
a current or former employee of information
from the agency’s files or acquired in con-
nection with the individual’s employment
with the Government; a former employee’s
agency may have promulgated procedures to
be followed with respect to the production or
disclosure of such information.

Example 1 to paragraph (f): A former em-
ployee is subpoenaed to testify in a case
pending in a United States district court
concerning events at the agency she ob-
served while she was performing her official
duties with the Government. She is not pro-
hibited by 18 U.S.C. 207 from testifying as a
fact witness in the case.

Example 2 to paragraph (f): An employee
was removed from service by his agency in
connection with a series of incidents where
the employee was absent without leave or
was unable to perform his duties because he
appeared to be intoxicated. The employee’s
supervisor, who had assisted the agency in
handling the issues associated with the re-
moval, subsequently left Government. In the
ensuing case in Federal court between the
employee who had been removed and his
agency over whether he had been discrimi-
nated against because of his disabling alco-
holism, his former supervisor was asked
whether on certain occasions the employee
had been intoxicated on the job and unable
to perform his assigned duties. Opposing
counsel objected to the question on the basis
that the question required expert testimony
and the witness had not been qualified as an
expert. The judge overruled the objection on
the basis that the witness would not be pro-
viding expert testimony but opinions or in-
ferences which are rationally based on his
perception and helpful to a clear under-
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standing of his testimony or the determina-
tion of a fact in issue. The former employee
may provide the requested testimony with-
out violating 18 U.S.C. 207.

Example 3 to paragraph (f): A former senior
employee of the Environmental Protection
Agency (EPA) is a recognized expert con-
cerning compliance with Clean Air Act re-
quirements. Within one year after termi-
nating Government service, she is retained
by a utility company that is the defendant in
a lawsuit filed against it by the EPA. While
the matter had been pending while she was
with the agency, she had not worked on the
matter. After the court rules that she is
qualified to testify as an expert, the former
senior employee may offer her sworn opinion
that the utility company’s practices are in
compliance with Clean Air Act require-
ments. She may do so although she would
otherwise have been barred by 18 U.S.C.
207(c) from making the communication to
the EPA.

Example 4 to paragraph (f): In the previous
example, an EPA scientist served as a mem-
ber of the EPA investigatory team that com-
piled a report concerning the utility com-
pany’s practices during the discovery stage
of the lawsuit. She later terminated Govern-
ment service to join a consulting firm and is
hired by the utility company to assist it in
its defense. She may not, without a court
order, serve as an expert witness for the
company in the matter since she is barred by
18 U.S.C. 207(a)(1) from making the commu-
nication to the EPA. On application by the
utility company for a court order permitting
her service as an expert witness, the court
found that there were no extraordinary cir-
cumstances that would justify overriding the
specific statutory bar to such testimony.
Such extraordinary circumstances might be
where no other equivalent expert testimony
can be obtained and an employee’s prior in-
volvement in the matter would not cause her
testimony to have an undue influence on
proceedings. Without such extraordinary cir-
cumstances, ordering such expert witness
testimony would undermine the bar on such
testimony.

(g) Exception for representing certain
candidates or political organizations. Ex-
cept as provided in paragraph (g)(2) of
this section, a former senior or very
senior employee is not prohibited by 18
U.S.C. 207(c) or (d), or §§2641.204 or
2641.205, from making a communication
or appearance on behalf of a candidate
in his capacity as a candidate or an en-
tity specified in paragraphs (g)(1)(ii)
through (g)(1)(vi) of this section.

(1) Specified persons or entities.
purposes of this paragraph (g),
specified persons or entities are:

For
the

47



§2641.301

(i) A candidate. A candidate means
any person who seeks nomination for
election, or election to, Federal or
State office or who has authorized oth-
ers to explore on his own behalf the
possibility of seeking nomination for
election, or election to, Federal or
State office;

(ii) An authoriced committee. An au-
thorized committee means any polit-
ical committee designated in writing
by a candidate as authorized to receive
contributions or make expenditures to
promote the nomination or election of
the candidate or to explore the possi-
bility of seeking the nomination or
election of the candidate. The term
does not include a committee that re-
ceives contributions or makes expendi-
tures to promote more than one can-
didate;

(iii) A national committee. A national
committee means the organization
which, under the bylaws of a political
party, is responsible for the day-to-day
operation of the political party at the
national level;

(iv) A national Federal campaign com-
mittee. A national Federal campaign
committee means an organization
which, under the bylaws of a political
party, is established primarily to pro-
vide assistance at the national level to
candidates nominated by the party for
election to the office of Senator or
Representative in, or Delegate or Resi-
dent Commissioner to, the Congress;

(v) A State committee. A State com-
mittee means the organization which,
under the bylaws of a political party, is
responsible for the day-to-day oper-
ation of the political party at the State
level; or

(vi) A political party. A political party
means an association, committee, or
organization that nominates a can-
didate for election to any Federal or
State elected office whose name ap-
pears on the election ballot as the can-
didate of the association, committee,
or organization.

(2) Limitations. The exception in this
paragraph (g) shall not apply if the
communication or appearance:

(i) Is made at a time the former sen-
ior or very senior employee is em-
ployed by any person or entity other
than:
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(A) A person or entity specified in
paragraph (g)(1) of this section; or

(B) A person or entity who exclu-
sively represents, aids, or advises per-
sons or entities described in paragraph
(2)(1) of this section;

(ii) Is made other than solely on be-
half of one or more persons or entities
specified in paragraph (g)(1) or
(2)(2)(1)(B) of this section; or

(iii) Is made to or before the Federal
Election Commission by a former sen-
ior or very senior employee of the Fed-
eral Election Commission.

Example 1 to paragraph (g): The former Dep-
uty Director of the Office of Management
and Budget becomes the full-time head of
the President’s re-election committee. The
former Deputy Director may, within two
years of terminating his very senior em-
ployee position, represent the re-election
committee to the White House travel office
in discussions regarding the appropriate
amounts of reimbursements by the com-
mittee of political travel costs of the Presi-
dent.

Example 2 to paragraph (g9): The former U.S.
Attorney General is asked by a candidate
running for Governor of Alabama to contact
the Chairman of the Federal Trade Commis-
sion (a position listed in 5 U.S.C. 5314) to
seek the dismissal of a pending enforcement
action involving the candidate’s family busi-
ness. The former very senior employee’s
communication to the Chairman would not
be made on behalf of the candidate in his ca-
pacity as a candidate and, thus, would be
barred by 18 U.S.C. 207(d).

Example 3 to paragraph (g): In the previous
example, the former Attorney General could
contact the Commissioner of Internal Rev-
enue (a position listed in 5 U.S.C. 5314) to
urge the review of a tax ruling affecting Ala-
bama’s Republican Party since the commu-
nication would be made on behalf of a State
committee.

Example 4 to paragraph (g): The former As-
sistant Secretary for Legislative and Inter-
governmental Affairs at the Department of
Commerce is hired as a consultant by a com-
pany that provides advisory services to polit-
ical candidates and senior executives in pri-
vate industry. Her only client is a candidate
for the U.S. Senate. The former senior em-
ployee may not contact the Deputy Sec-
retary of Commerce within one year of her
termination from the Department to request
that the Deputy Secretary give an official
speech in which he would express support for
legislation proposed by the candidate. The
communication would be prohibited by 18
U.S.C. 207(c) because it would be made when
the former senior employee was employed by
an entity that did not exclusively represent,
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aid, or advise persons or entities specified in
paragraph (g)(1) of this section.

(h) Waiver for acting on behalf of inter-
national organization. The Secretary of
State may grant an individual waiver
of one or more of the restrictions in 18
U.S.C. 207 where the former employee
would appear or communicate on be-
half of, or provide aid or advice to, an
international organization in which
the United States participates. The
Secretary of State must certify in ad-
vance that the proposed activity is in
the interest of the United States.

NOTE TO PARAGRAPH (h): An employee who
is detailed under 5 U.S.C. 3343 to an inter-
national organization remains an employee
of his agency. In contrast, an employee who
transfers under 5 U.S.C. 3581-3584 to an inter-
national organization is a former employee
of his agency.

(i) Waiver for re-employment by Gov-
ernment-owned, contractor-operated enti-
ty. The President may grant a waiver
of one or more of the restrictions in 18
U.S.C. 207 to eligible employees upon
the determination and certification in
writing that the waiver is in the public
interest and the services of the indi-
vidual are critically needed for the
benefit of the Federal Government.
Upon the issuance of a waiver pursuant
to this paragraph, the restriction or re-
strictions waived will not apply to a
former employee acting as an employee
of the same Government-owned, con-
tractor-operated entity with which he
was employed immediately before the
period of Government service during
which the waiver was granted. If the
individual was employed by the Law-
rence Livermore National Laboratory,
the Los Alamos National Laboratory,
or the Sandia National Laboratory im-
mediately before the person’s Federal
Government employment began, the
restriction or restrictions waived shall
not apply to a former employee acting
as an employee of any one of those
three national laboratories after the
former employee’s Government service
has terminated.

(1) Eligible employees. Any current ci-
vilian employee of the executive
branch, other than an employee serv-
ing in the Executive Office of the
President, who served as an officer or
employee at a Government-owned, con-
tractor-operated entity immediately
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before he became a Government em-
ployee. A total of no more than 25 cur-
rent employees shall hold waivers at
any one time.

(2) Issuance. The President may not
delegate the authority to issue waivers
under this paragraph. If the President
issues a waiver, a certification shall be
published in the FEDERAL REGISTER
and shall identify:

(i) The employee covered by the
waiver by name and position; and

(ii) The reasons for granting the
waiver.

(3) Copy to Office of Government Ethics.
A copy of the certification shall be pro-
vided to the Director of the Office of
Government Ethics (OGE).

(4) Effective date. A waiver issued
under this section shall be effective on
the date the certification is published
in the FEDERAL REGISTER.

(5) Reports. BEach former employee
holding a waiver must submit semi-
annual reports, for a period of two
years after terminating Government
service, to the President and the OGE
Director.

(1) Submission. The reports shall be
submitted:

(A) Not later than six months and 60
days after the date of the former em-
ployee’s termination from the period of
Government service during which the
waiver was granted; and

(B) Not later than 60 days after the
end of any successive six-month period.

(i) Content. BEach report shall de-
scribe all activities undertaken by the
former employee during the six-month
period that would have been prohibited
by 18 U.S.C. 207 but for the waiver.

(iii) Public availability. All reports
filed with the OGE Director under this
paragraph shall be made available for
public inspection and copying.

NOTE TO PARAGRAPH (i)(6): 18 TU.S.C.
207(k)(5)(D) specifies that an individual who
is granted a waiver as described in this para-
graph is ineligible for appointment in the
civil service unless all reports required by
that section have been filed.

(6) Revocation. A waiver shall be re-
voked when the recipient of the waiver
fails to file a report required by para-
graph (i)(4) of this section, and the re-
cipient of the waiver shall be notified
of such revocation. The revocation
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shall take effect upon the person’s re-
ceipt of the notification and shall re-
main in effect until the report is filed.

(j) Waiver of restrictions of 18 U.S.C.
207(c) and (f) for certain positions. The
Director of the Office of Government
Ethics may waive application of the re-
striction of section 18 U.S.C. 207(c) and
§2641.204, with respect to certain posi-
tions or categories of positions. When
the restriction of 18 U.S.C. 207(c) has
been waived by the Director pursuant
to this paragraph, the one-year restric-
tion of 18 U.S.C. 207(f) and §2641.206 also
will not be triggered upon an employ-
ee’s termination from the position.

(1) Eligible senior employee positions. A
position which could be occupied by a
senior employee is eligible for a waiver
of the 18 U.S.C. 207(c) restriction ex-
cept:

(i) The following positions are ineli-
gible:

(A) Positions for which the rate of
pay is specified in or fixed according to
5 U.S.C. 5311-5318 (the Executive Sched-
ule);

(B) Positions for which occupants are
appointed by the President pursuant to
3 U.S.C. 105(a)(2)(B); or

(C) Positions for which occupants are
appointed by the Vice President pursu-
ant to 3 U.S.C. 106(a)(1)(B).

(ii) Regardless of the position occu-
pied, private sector assignees under the
Information Technology Exchange Pro-
gram, within the meaning of paragraph
(6) of the definition of senior employee
in section 2641.104, are not eligible to
benefit from a waiver.

Example 1 to paragraph (5)(1): The head of a
department has authority to fix the annual
salary for a category of positions adminis-
tratively at a rate of compensation not in
excess of the rate of compensation provided
for level IV of the Executive Schedule (5
U.S.C. 5315). He sets a salary level that does
not reference any Executive Schedule salary.
The level of compensation is not ‘‘specified
in” or ‘fixed according to’’ the Executive
Schedule. If the authority pursuant to which
compensation for a position is set instead
stated that the position is to be paid at the
rate of level IV of the Executive Schedule,
the salary for the position would be fixed ac-
cording to the Executive Schedule.

(2) Criteria for waiver. A waiver of re-
strictions for a position or category of
positions shall be based on findings
that:
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(i) The agency has experienced or is
experiencing undue hardship in obtain-
ing qualified personnel to fill such po-
sition or positions as shown by rel-
evant factors which may include, but
are not limited to:

(A) Vacancy rates;

(B) The payment of a special rate of
pay to the incumbent of the position
pursuant to specific statutory author-
ity; or

(C) The requirement that the incum-
bent of the position have outstanding
qualifications in a scientific, techno-
logical, technical, or other specialized
discipline;

(ii) Waiver of the restriction with re-
spect to the position or positions is ex-
pected to ameliorate the recruiting dif-
ficulties; and

(iii) The granting of the waiver would
not create the potential for the use of
undue influence or unfair advantage
based on past Government service, in-
cluding the potential for use of such in-
fluence or advantage for the benefit of
a foreign entity.

(3) Procedures. A waiver shall be
granted in accordance with the fol-
lowing procedures:

(i) Agency recommendation. An agen-
cy’s designated agency ethics official
(DAEO) may, at any time, recommend
the waiver of the 18 U.S.C. 207(c) (and
section 207(f)) restriction for a position
or category of positions by forwarding
a written request to the Director ad-
dressing the criteria set forth in para-
graph (j)(2) of this section. A DAEO
may, at any time, request that a cur-
rent waiver be revoked.

(i1) Action by Office of Government Eth-
ics. The Director of the Office of Gov-
ernment Ethics shall promptly provide
to the designated agency ethics official
a written response to each request for
waiver or revocation. The Director
shall maintain a listing of positions or
categories of positions in appendix A to
this part for which the 18 U.S.C. 207(c)
restriction has been waived. The Direc-
tor shall publish notice in the FEDERAL
REGISTER when revoking a waiver.

(4) Effective dates. A waiver shall be
effective on the date of the written re-
sponse to the designated agency ethics
official indicating that the request for
waiver has been granted. A waiver
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shall inure to the benefit of the indi-
vidual who holds the position when the
waiver takes effect, as well as to his
successors, but shall not benefit indi-
viduals who terminated senior service
prior to the effective date of the waiv-
er. Revocation of a waiver shall be ef-
fective 90 days after the date that the
OGE Director publishes notice of the
revocation in the FEDERAL REGISTER.
Individuals who formerly served in a
position for which a waiver of restric-
tions was applicable will not become
subject to 18 U.S.C. 207(c) (or section
207(f)) if the waiver is revoked after
their termination from the position.

(k) Miscellaneous statutory exceptions.
Several statutory authorities specifi-
cally modify the scope of 18 U.S.C. 207
as it would otherwise apply to a former
employee or class of former employees.
These authorities include:

(1) 22 U.S.C. 3310(c), permitting em-
ployees of the American Institute in
Taiwan to represent the Institute not-
withstanding 18 U.S.C. 207;

(2) 22 U.S.C. 3613(d), permitting the
individual who was Administrator of
the Panama Canal Commission on the
date of its termination to act in car-
rying out official duties as Adminis-
trator of the Panama Canal Authority
notwithstanding 18 U.S.C. 207;

(3) 22 U.S.C. 3622(e), permitting an in-
dividual who was an employee of the
Panama Canal Commission on the date
of its termination to act in carrying
out official duties on behalf of the Pan-
ama Canal Authority;

(4) 256 U.S.C. 450i(j), permitting a
former employee who is carrying out
official duties as an employee or elect-
ed or appointed official of a tribal orga-
nization or inter-tribal consortium to
act on behalf of the organization or
consortium in connection with any
matter related to a tribal govern-
mental activity or Federal Indian pro-
gram or service, if the former employee
submits notice of any personal and sub-
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(5) 38 U.S.C. 5902(d), permitting a
former employee who is a retired offi-
cer, warrant officer, or enlisted mem-
ber of the Armed Forces, while not on
active duty, to act on behalf of certain
claimants notwithstanding 18 U.S.C.
207 if the claim arises under laws ad-
ministered by the Secretary of Vet-
erans Affairs;

(6) 50 U.S.C. 405(b), permitting a
former part-time member of an advi-
sory committee appointed by the Fed-
eral Emergency Management Agency,
the Director of National Intelligence,
or the National Security Council to en-
gage in conduct notwithstanding 18
U.S.C. 207 except with respect to any
particular matter directly involving an
agency the former member advised or
in which such agency is directly inter-
ested;

(7 50 U.S.C. app. 463, permitting
former employees appointed to certain
positions under 50 U.S.C. app. 451 et seq.
(Military Selective Service Act) to en-
gage in conduct notwithstanding 18
U.S.C. 207; and

(8) Public Law 97-241, title I, section
120, August 24, 1982 (18 U.S.C. 203 note),
providing that 18 U.S.C. 207 shall not
apply under certain circumstances to
private sector representatives on
United States delegations to inter-
national telecommunications meetings
and conferences.

NOTE TO PARAGRAPH (Kk): Exceptions from
18 U.S.C. 207 may be included in legislation
mandating privatization of Governmental
entities. See, for example, 42 U.S.C. 2297h-
3(c), concerning the privatization of the
United States Enrichment Corporation.

(1) Guide to awvailable exceptions and
waivers to the prohibitions of 18 U.S.C.
207. This chart lists the exceptions and
waivers set forth in 18 U.S.C. 207 and
for each exception and waiver identi-
fies the prohibitions of section 207 ex-
cepted or subject to waiver. Detailed
guidance on the applicability of the ex-
ceptions and waivers is contained in

stantial involvement in the matter the cross-referenced paragraphs of this
during Government service; section.
Section 207 Prohibitions affected
Exception/waiver

@) | @@ | (b) (© (d) ) 0]
(1) Acting for the United States, see §2641.301(a) .........cceceevucinnes . . . . . . .
(2) Elected State or local government official, see § 2641.301(b) . . . . . . .
(3) Acting for specified entities, see §2641.301(c) .. . .
(4) Special knowledge, see §2641.301(d) . .
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(5) Scientific or technological information, see § 2641.301(e) . . . .
(6) Testimony, see §2641.301(f) ....ccevveereereireiccreeee . . . . . . .
(7) Acting for a candidate or political party, see § 2641.301(g) . .
(8) Acting for an international organization, see § 2641.301(h) . . . . . . .
(9) Employee of a Government-owned, contractor- operated enmy

see §2641.301(i) ..... . . . . . . .
(10) Waiver for certain positions, see §2641. 301(]) ........................... . .
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nents.

Separate agency compo-
(a) Designation. For purposes of 18
U.S.C. 207(c) only, and §2641.204, the Di-
rector of the Office of Government Eth-
ics may designate agency ‘‘compo-
nents’” that are distinct and separate
from the ‘“‘parent” agency and from
each other. Absent such designation,
the representational bar of section
207(c) extends to the whole of the agen-
cy in which the former senior employee
served. An eligible former senior em-
ployee who served in the parent agency
is not barred by section 207(c) from
making communications to or appear-
ances before any employee of any des-
ignated component of the parent, but is
barred as to any employee of the par-
ent or of any agency or bureau of the
parent that has not been designated.
An eligible former senior employee
who served in a designated component
of the parent agency is barred from
communicating to or making an ap-
pearance before any employee of that
designated component, but is not
barred as to any employee of the par-
ent, of another designated component,
or of any other agency or bureau of the
parent that has not been designated.

Example 1 to paragraph (a): While employed
in the Office of the Secretary of Defense, a
former career Senior Executive Service em-
ployee was employed in a position for which
the rate of basic pay exceeded 86.5 percent of
that payable for level II of the Executive
Schedule. He is prohibited from contacting
the Secretary of Defense and DOD’s Inspec-
tor General. However, because eligible under
paragraph (b) of this section to benefit from
component designation procedures, he is not
prohibited by 18 U.S.C. 207(c) from con-
tacting the Secretary of the Army. (The De-
partment of the Army is a designated compo-
nent of the parent, DOD. The Office of the
Secretary of Defense and the Office of the
DOD Inspector General are both part of the

parent, DOD. See the listing of DOD compo-
nents in appendix B to this part.)

Example 2 to paragraph (a): Because eligible
under paragraph (b) of this section to benefit
from component designation procedures, a
former Navy Admiral who last served as the
Vice Chief of Naval Operations is not prohib-
ited by 18 U.S.C. 207(c) from contacting the
Secretary of Defense, the Secretary of the
Army, or DOD’s Inspector General. He is pro-
hibited from contacting the Secretary of the
Navy. (The Department of the Navy is a des-
ignated component of the parent, DOD. The
Office of the Secretary of Defense and the Of-
fice of the DOD Inspector General are both
part of the parent. See the listing of DOD
components in appendix B to this part.)

(b) Eligible former senior employees. All
former senior employees are eligible to
benefit from this procedure except
those who were senior employees by
virtue of having been:

(1) Employed in a position for which
the rate of pay is specified in or fixed
according to 5 U.S.C. 5311-5318 (the Ex-
ecutive Schedule) (see example 1 to
paragraph (j)(1) of §2641.301);

(2) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(B); or

(3) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(B).

Example 1 to paragraph (b): A former senior
employee who had served as Deputy Commis-
sioner of the Internal Revenue Service is not
eligible to benefit from the designation of
components for the Department of the Treas-
ury because the position of Deputy Commis-
sioner is listed in 5 U.S.C. 5316, at a rate of
pay payable for level V of the Executive
Schedule.

(c) Criteria for designation. A compo-
nent designation must be based on
findings that:

(1) The component is an agency or
bureau, within a parent agency, that
exercises functions which are distinct
and separate from the functions of the
parent agency and from the functions
of other components of that parent as
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