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the National Archives and Records Ad-
ministration (NARA) or other NARA-
approved records retention schedule.

(b) Materials that are identified as
responsive to a FOIA request will not
be disposed of or destroyed while the
request or a related appeal of lawsuit is
pending. This is true even if they would
otherwise be authorized for disposition
under the Board’s General Records
Schedule of NARA or other NARA-ap-
proved records schedule.

[82 FR 24828, May 31, 2017]

Subpart B—Production in Re-
sponse to Subpoenas or De-
mands of Courts or Other Au-
thorities

SOURCE: 85 FR 67266, Oct. 22, 2020.
AUTHORITY: 5 U.S.C. 301, 522, and 8474(b).

§1631.30 Applicability.

This subpart applies to demands and
requests to a Board employee for fac-
tual or expert testimony relating to of-
ficial information, or for production of
official records or information, in legal
proceedings in which neither the Board
or nor the Board employee is a named
party. However, it does not apply to:

(a) Demands upon, or requests for, a
current Board employee to testify as to
facts or events that are unrelated to
his or her official duties or that are un-
related to the functions of the Board;

(b) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552(a); and

(c) Congressional demands and re-
quests for testimony of records.

§1631.31 Definitions.

Demand means a subpoena, or an
order or other command of a court or
other competent authority, for the pro-
duction, disclosure, or release of
records or for the appearance and testi-
mony of a Board employee that is
issued in a legal proceeding.

General Counsel means the General
Counsel of the Board or his or her
delegatee.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, admin-

§1631.32

istrative law judge, hearing officer, or
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion.

Board employee or employee means:

(1) Any current or former officer or
employee of the Board;

(2) Any other individual hired
through contractual agreement by or
on behalf of the Board or who has per-
formed or is performing services under
such an agreement for the Board; and

(3) Any individual who served or is
serving in any consulting or advisory
capacity to the Board, whether formal
or informal.

(4) Provided, that this definition does
not include persons who are no longer
employed by the Board and who are re-
tained or hired as expert witnesses or
who agree to testify about general
matters available to the public, or
matters with which they had no spe-
cific involvement or responsibility dur-
ing their employment with the Board.

Records or official records and informa-
tion mean:

(1) All documents and materials
which are Board records under the
Freedom of Information Act, 5 U.S.C.
552;

(2) All other documents and mate-
rials contained in Board files; and

(3) All other information or materials
acquired by a Board employee in the
performance of his or her official du-
ties or because of his or her official sta-
tus.

Request means any informal request,
by whatever method, for the produc-
tion of records and information or for
testimony which has not been ordered
by a court or other competent author-
ity.

Testimony means any written or oral
statements, including depositions, an-
swers to interrogatories, affidavits,
declarations, recorded interviews, and
statements made by an individual in
connection with a legal proceeding.

§1631.32 General prohibition.

No employee may produce official
records and information or provide any
testimony relating to official informa-
tion in response to a demand or request
without the prior, written approval of
the General Counsel.
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§1631.33 Factors the General Counsel
will consider.

(a) The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relat-
ing to official information, or produce
official records and information, in re-
sponse to an appropriate demand or re-
quest. Among the relevant factors that
the General Counsel may consider in
making this decision are whether:

(1) Allowing such testimony or pro-
duction of records would assist or
hinder the Board in performing its
statutory duties or use Board resources
in a way that will interfere with the
ability of Board employees to do their
regular work;

(2) Allowing such testimony or pro-
duction of records would be in the best
interest of Thrift Savings Plan partici-
pants and beneficiaries;

(3) The records or testimony can be
obtained from other sources;

(4) The Board has an interest in the
decision that may be rendered in the
legal proceeding;

(5) The demand improperly seeks to
compel a Board employee to serve as
an expert witness for a private inter-
est;

(6) The demand improperly seeks to
compel a Board employee to testify as
to a matter of law;

(7) Disclosure would result in the
Board appearing to favor one private
litigant over another private litigant;

(8) Disclosure relates to documents
that were produced by another govern-
ment agency; and

(9) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose.

(b) The factors listed in paragraph (a)
of this section are illustrative and not
exhaustive.

§1631.34 Filing requirements for de-
mands or requests for testimony.

You must comply with the following
requirements whenever you send a de-
mand or request for testimony to the
Board or a Board employee. If you
serve a subpoena on the Board or a
Board employee that is not accom-
panied by a written request that com-

5 CFR Ch. VI (1-1-25 Edition)

plies with the requirements in this sec-
tion, the General Counsel may oppose
the subpoena on grounds that your re-
quest was not submitted in accordance
with this subpart.

(a) Your request must be in writing
and must contain the following infor-
mation:

(1) The caption of the legal pro-
ceeding, docket number, and name and
address of the court or other authority
involved.

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A specific description of the sub-
stance of the testimony sought;

(4) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities, or from the testimony
of someone other than a Board em-
ployee, such as a retained expert;

(5) An explanation as to why no docu-
ment could be provided and used in lieu
of testimony;

(6) If oral testimony is sought, an ex-
planation as to why a written declara-
tion or affidavit cannot be used in lieu
of oral testimony;

(7) A description of all prior deci-
sions, orders, or pending motions in the
case that bear upon the relevance of
the requested testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of
time that the requester and other par-
ties will require with each Board em-
ployee for time spent by the employee
to prepare for testimony, in travel, and
for attendance in the legal proceeding.

(b) The Board reserves the right to
require additional information to com-
plete your request where appropriate.

(c) Your request should be submitted
at least 45 days before the date that
the testimony is required. Requests
submitted in less than 45 days before
testimony is required must be accom-
panied by a written explanation stat-
ing the reasons for the late request and
the reasons for requesting expedited
processing.

(d) Failure to cooperate in good faith
to enable the General Counsel to make
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an informed decision may serve as the
basis for a determination not to com-
ply with your request.

§1631.35 Certification (authentication)
of copies of records.

The Board may certify that copies of
records are true copies in order to fa-
cilitate their use as evidence. The
records custodian or other qualified in-
dividual shall certify copies of books,
records, papers, writings, and docu-
ments by attaching a written declara-
tion that complies with current Fed-
eral Rules of Evidence. No seal or nota-
rization shall be required.

§1631.36 Fees.

(a) Generally. The Board may condi-
tion the production, disclosure, or re-
lease of records or the appearance and
testimony of a Board employee upon
advance payment of a reasonable esti-
mate of the costs to the Board.

(b) Fees for records. Fees for the pro-
duction, disclosure, or release of
records are the same as those charged
by the Board in its Freedom of Infor-
mation Act regulations in subpart A of
this part.

(c) Fees for oral testimony. Fees for at-
tendance by a witness will include fees,
expenses, and allowances prescribed by
the court’s rules. If no such fees are
prescribed, witness fees will be deter-
mined based upon the rule of the Fed-
eral district court closest to the loca-
tion where the witness will appear.
Such fees will include cost of time
spent by the witness to prepare for tes-
timony, in travel, and for attendance
in the legal proceeding.

(d) Fees for written testimony. For time
spent by each employee preparing affi-
davits or declarations (including dec-
larations to authenticate records), the
Board may assess charges at the rate
described in §1631.14(a).

Subpart C—Administrative
Subpoenas

AUTHORITY: 5 U.S.C. 8480.

SOURCE: 75 FR 8796, Feb. 26, 2010, unless
otherwise noted.

Pt. 1632

§1631.40 Subpoena authority.

The Executive Director or General
Counsel may issue subpoenas pursuant
to 5 U.S.C. 8480. The General Counsel
may delegate this authority to a Dep-
uty General Counsel, Associate General
Counsel, or Assistant General Counsel.

§1631.41 Production of records.

A subpoena may require the produc-
tion of designated books, documents,
records, electronically stored informa-
tion, or tangible materials in the pos-
session or control of the subpoenaed
party when the individual signing the
subpoena has determined that produc-
tion is necessary to carry out any of
the Agency’s functions.

§1631.42

(a) Return of service. Each subpoena
shall be accompanied by a Return of
Service certificate stating the date and
manner of service and the names of the
persons served.

(b) Methods of service. Subpoenas shall
be served by one of the following meth-
ods:

(1) Certified or registered mail, re-
turn receipt requested to the principal
place of business or the last known res-
idential address of the subpoenaed
party.

(2) Fax or electronic transmission to
the subpoenaed party or the subpoe-
naed party’s counsel, provided the sub-
poenaed party gives prior approval.

(3) Personal delivery at the principal
place of business or residence of the
subpoenaed party during normal busi-
ness hours.

§1631.43 Enforcement.

Upon the failure of any party to com-
ply with a subpoena, the General Coun-
sel shall request that the Attorney
General seek enforcement of the sub-
poena in the appropriate United States
district court.

PART 1632—RULES REGARDING
PUggIC OBSERVATION OF MEET-
IN

Service.

Sec.

1632.1
1632.2
1632.3
1632.4

Purpose and scope.

Definitions.

Conduct of agency business.
Meetings open to public observation.
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1632.5 Exemptions.

1632.6 Public announcement of meetings.

1632.7 Meetings closed to public observa-
tion.

1632.8 Changes with respect to publicly an-
nounced meetings.

1632.9 Certification of General Counsel.

1632.10 Transcripts, recordings, and min-
utes.

1632.11 Procedures for inspection and ob-
taining copies of transcriptions and min-
utes.

AUTHORITY: 5 U.S.C. 552b and 5 U.S.C. 8474.

SOURCE: 53 FR 36777, Sept. 22, 1988, unless
otherwise noted.

§1632.1 Purpose and scope.

This part is issued by the Federal Re-
tirement Thrift Investment Board
(Board) under section 552b of title 5 of
the United States Code, the Govern-
ment in the Sunshine Act, to carry out
the policy of the Act that the public is
entitled to the fullest practicable in-
formation regarding the decision mak-
ing processes of the Board while at the
same time preserving the rights of in-
dividuals and the ability of the Board
to carry out its responsibilities. These
regulations fulfill the requirement of
subsection (g) of the Act that each
agency subject to the provisions of the
Act shall promulgate regulations to
implement the open meeting require-
ments of subsections (b) through (f) of
the Act.

§1632.2 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply:

(a) The term Act means the Govern-
ment in the Sunshine Act, 5 U.S.C.
5562Db.

(b) The term Board means the Fed-
eral Retirement Thrift Investment
Board and subdivisions thereof.

(c) The term meeting means the delib-
erations of at least the number of indi-
vidual agency members required to
take action on behalf of the Board
where such deliberations determine or
result in the joint conduct or disposi-
tion of official Board business. How-
ever, this term does not include—

(1) Deliberations required or per-
mitted by subsection (d) or (e) of the
Act (relating to decisions to close all
or a portion of a meeting, or to deci-
sions on the timing or content of an
announcement of a meeting), or

5 CFR Ch. VI (1-1-25 Edition)

(2) The conduct or disposition of offi-
cial agency business by circulating
written material to individual mem-
bers.

(d) The term number of individual
agency members required to take action
on behalf of the agency means three
members.

(e) The term member means a member
of the Board appointed under section
101 of the Federal Employees’ Retire-
ment System Act of 1986, 5 U.S.C. 8472.

(f) The term public observation means
that the public shall have the right to
listen and observe but not the right to
participate in the meeting or to record
any of the meeting by means of cam-
eras or electronic or other recording
devices unless approval in advance is
obtained from the Secretary of the
Board.

§1632.3 Conduct of agency business.

Members shall not jointly conduct or
dispose of official Board business other
than in accordance with this part.

§1632.4 Meetings open to public obser-
vation.

(a) Except as provided in §1632.5 of
this part, every portion of every meet-
ing of the agency shall be open to pub-
lic observation.

(b) The Freedom of Information Act,
5 U.S.C. 552, and the Board’s imple-
menting regulations, 5 CFR part 1611,
shall govern the availability to the
public of copies of documents consid-
ered in connection with the Board’s
discussion of agenda items for a meet-
ing that is open to public observation.

(c) The annual Board meeting sched-
ule will be maintained on frtib.gov. In
addition, agency announcements of
meetings open to public observation
will be published in the FEDERAL REG-
ISTER. Requests for announcements
may be made by telephoning or by
writing to the Office of External Af-
fairs, Federal Retirement Thrift In-
vestment Board, 77 K Street NE, Suite
1000, Washington, DC 20002.

[63 FR 36777, Sept. 22, 1988, as amended at 59
FR 55331, Nov. 7, 1994; 77 FR 11384, Feb. 27,
2012; 85 FR 12432, Mar. 3, 2020]

§1632.5 Exemptions.

(a) Except in a case where the Board
finds that the public interest requires
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otherwise, the Board may close a meet-
ing or a portion or portions of a meet-
ing under the procedures specified in
§1632.7 or §1632.8 of this part, and with-
hold information under the provisions
of §§1632.6, 1632.7, 1632.8, or 1632.11 of
this part, where the Board properly de-
termines that such meeting or portion
of its meeting or the disclosure of such
information is likely to:

(1) Disclose matters that are:

(i) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interests of na-
tional defense or foreign policy, and

(ii) In fact properly classified pursu-
ant to such Executive Order;

(2) Relate solely to internal per-
sonnel rules and practices;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than section 552 of title 5 of the
United States Code), provided that
such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Established particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by a Federal

§1632.6

agency conducting a lawful national
security intelligence investigation,
confidential information furnished
only by the confidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by or on
behalf of, or for the use of the Board or
other Federal agency responsible for
the regulation or supervision of finan-
cial institutions;

(9) Disclose information the pre-
mature disclosure of which would:

(i) Be likely to (A) lead to significant
speculation in currencies, securities, or
commodities, or (B) significantly en-
danger the stability of any financial in-
stitution; or

(ii) Be likely to significantly frus-
trate implementation of a proposed ac-
tion except that paragraph (a)(9)(ii) of
this section shall not apply in any in-
stance where the Board has already
disclosed to the public the content or
nature of its proposed action, or where
the Board is required by law to make
such disclosure on its own initiative
prior to taking final action on such
proposal; or

(10) Specifically concern the issuance
of a subpoena, participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration, or the initiation,
conduct, or disposition of a particular
case of formal agency adjudication pur-
suant to the procedures in section 554
of title 5 of the United States Code or
otherwise involving a determination on
the record after opportunity for a hear-
ing.

(b) [Reserved]

§16.‘)f2.6 Public announcement of meet-
ings.

(a) Except as otherwise provided by
the Act, public announcement of meet-
ings open to public observation and
meetings to be partially or completely
closed to public observation pursuant
to §1632.7 of this part will be made at
least one week in advance of the meet-
ing. Except to the extent such informa-
tion is determined to be exempt from
disclosure under §1632.5 of this part,
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each such public announcement will
state the time, place and subject mat-
ter of the meeting, whether it is to be
open or closed to the public, and the
name and phone number of the official
designated to respond to requests for
information about the meeting.

(b) If a majority of the members of
the Board determines by a recorded
vote that Board business requires that
a meeting covered by paragraph (a) of
this section be called at a date earlier
than that specified in paragraph (a) of
this section, the Board shall make a
public announcement of the informa-
tion specified in paragraph (a) of this
section at the earliest practicable
time.

(c) Changes in the subject matter of a
publicly announced meeting, or in the
determination to open or close a pub-
licly announced meeting or any portion
of a publicly announced meeting to
public observation, or in the time or
place of a publicly announced meeting
made in accordance with the proce-
dures specified in §1632.9 of this part,
will be publicly announced at the ear-
liest practicable time.

(d) Public announcements required
by this section will be posted at the
Board’s External Affairs Office and
may be made available by other means
or at other locations as may be desir-
able.

(e) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place and sub-
ject matter of a meeting, whether the
meeting is open or closed, any change
in one of the preceding announcements
and the name and telephone number of
the official designated by the Board to
respond to requests about the meeting,
shall also be submitted for publication
in the FEDERAL REGISTER.

§1632.7 Meetings closed to public ob-
servation.

(a) A meeting or a portion of a meet-
ing will be closed to public observa-
tion, or information as to such meeting
or portion of a meeting will be with-
held, only by recorded vote of a major-
ity of the Members of the Board when
it is determined that the meeting or
the portion of the meeting or the with-
holding of information qualifies for ex-

5 CFR Ch. VI (1-1-25 Edition)

emption under §1632.5. Votes by proxy
are not allowed.

(b) Except as provided in paragraph
(c) of this section, a separate vote of
the Members of the Board will be taken
with respect to the closing or the with-
holding of information as to each
meeting or portion thereof which is
proposed to be closed to public observa-
tion or with respect to which informa-
tion is proposed to be withheld pursu-
ant to this section.

(c) A single vote may be taken with
respect to a series of meetings, a por-
tion or portions of which are proposed
to be closed to public observation or
with respect to any information con-
cerning such series of meetings pro-
posed to be withheld, so long as each
meeting or portion thereof in such se-
ries involves the same particular mat-
ters and is scheduled to be held no
more than thirty days after the initial
meeting in such series.

(d) Whenever any person’s interests
may be directly affected by a portion of
the meeting for any of the reasons re-
ferred to in exemption (a)(5), (a)(6) or
(a)(7) of §1632.5 of this part, such person
may request in writing to the Sec-
retary of the Board that such portion
of the meeting be closed to public ob-
servation. The Secretary, or in his or
her absence, the Acting Secretary of
the Board, shall transmit the request
to the members and upon the request
of any one of them a recorded vote
shall be taken whether to close such
meeting to public observation.

(e) Within one day of any vote taken
pursuant to paragraphs (a) through (d)
of this section, the agency will make
publicly available at the Board’s Exter-
nal Affairs Office a written copy of
such vote reflecting the vote of each
member on the question. If a meeting
or a portion of a meeting is to be closed
to public observation, the Board, with-
in one day of the vote taken pursuant
to paragraphs (a) through (d) of this
section, will make publicly available at
the Board’s External Affairs Office a
full written explanation of its action
closing the meeting or portion of the
meeting together with a list of all per-
sons expected to attend the meeting
and their affiliation, except to the ex-
tent such information is determined by
the Board to be exempt from disclosure
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