AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

SUBCHAPTER C—JOINT REGULATIONS WITH THE OFFICE OF
PERSONNEL MANAGEMENT

PART 1330—HUMAN RESOURCES
MANAGEMENT

Subparts A-C [Reserved]

Subpart D—Performance Appraisal
Certification for Pay Purposes

Sec.

1330.401 Purpose.

1330.402 Definitions.

1330.403 System certification.

1330.404 Certification criteria.

1330.405 Procedures for certifying agency
appraisal systems.

AUTHORITY: 5 U.S.C. 5307(d).

SOURCE: 69 FR 45550, 45551, July 29, 2004, un-
less otherwise noted.

Subparts A-C [Reserved]
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Purposes

NOTE TO SUBPART D: Regulations identical
to this subpart appear at 5 CFR part 430, sub-
part D.

§1330.401 Purpose.

(a) This subpart implements 5 U.S.C.
5307(d), as added by section 1322 of the
Chief Human Capital Officers Act of
2002 (Title XIII of Public Law 107-296,
the Homeland Security Act of 2002; No-
vember 25, 2002), which provides a high-
er aggregate limitation on pay for cer-
tain members of the Senior Executive
Service (SES) under 5 U.S.C. 5382 and
5383 and employees in senior-level (SL)
and scientific or professional (ST) posi-
tions paid under 5 U.S.C. 5376. In addi-
tion, this subpart is necessary to ad-
minister rates of basic pay for mem-
bers of the SES under 5 U.S.C. 5382, as
amended by section 1125 of the Na-
tional Defense Authorization Act for
Fiscal Year 2004. The regulations in
this subpart strengthen the application
of pay-for-performance principles to
senior executives and senior profes-
sionals. Specifically, the statutory pro-
visions authorize an agency to apply a
higher maximum rate of basic pay for
senior executives (consistent with 5

CFR part 534, subpart D, when effec-
tive) and apply a higher aggregate lim-
itation on pay (consistent with 5 CFR
part 530, subpart B) to its senior em-
ployees, but only after OPM, with OMB
concurrence, has certified that the de-
sign and application of the agency’s ap-
praisal systems for these employees
make meaningful distinctions based on
relative performance. This subpart es-
tablishes the certification criteria and
procedures that OPM will apply in con-
sidering agency requests for such cer-
tification.

(b) Senior executives generally may
receive an annual rate of basic pay up
to the rate for level III of the Execu-
tive Schedule under 5 U.S.C. 5382 and 5
CFR part 534, subpart D, when effec-
tive. Senior employees generally may
receive total compensation in a cal-
endar year up to the rate for level I of
the Executive Schedule under 5 U.S.C.
5307(a) and 5 CFR 530.203(a). Only em-
ployees covered by an appraisal system
that OPM, with OMB concurrence, cer-
tifies under this subpart are eligible for
a maximum annual rate of basic pay
for senior executives up to the rate for
level II of the Executive Schedule (con-
sistent with 5 U.S.C. 5382 and 5 CFR
part 534, subpart D, when effective) and
a higher aggregate pay limitation
equivalent to the total annual com-
pensation payable to the Vice Presi-
dent (consistent with 5 U.S.C. 5307(d)
and 5 CFR 530.203(b)).

§1330.402 Definitions.

In this subpart—

Appraisal system means the policies,
practices, and procedures an agency es-
tablishes under 5 U.S.C. chapter 43 and
5 CFR part 430, subparts B and C, or
other applicable legal authority, for
planning, monitoring, developing, eval-
uating, and rewarding employee per-
formance. This includes appraisal sys-
tems and appraisal programs as defined
at §430.203 and performance manage-
ment systems as defined at §430.303.

GPRA means the Government Per-
formance and Results Act of 1993.
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OMB means the Office of Manage-
ment and Budget.

OPM means the Office of Personnel
Management.

Outstanding performance means per-
formance that substantially exceeds
the normally high performance ex-
pected of any senior employee, as evi-

denced by exceptional accomplish-
ments or contributions to the agency’s
performance.

Performance evaluation means the

comparison of the actual performance
of senior employees against their per-
formance expectations and may take
into account their contribution to
agency performance, where appro-
priate.

Performance expectations means crit-
ical and other performance elements
and performance requirements that
constitute the senior executive per-
formance plans (as defined in §430.303)
established for senior executives, the
performance elements and standards
that constitute the performance plans
(as defined in §430.203) established for
senior professionals, or other appro-
priate means authorized under per-
formance appraisal systems not cov-
ered by 5 U.S.C. chapter 43 for commu-
nicating what a senior employee is ex-
pected to do and the manner in which
he/she is expected to do it, and may in-
clude contribution to agency perform-
ance, where appropriate.

Program performance measures means
results-oriented measures of perform-
ance, whether at the agency, compo-
nent, or function level, which include,
for example, measures under the Gov-
ernment Performance and Results Act.

PRB means Performance Review
Board, as described at §430.310.

Relative performance means the per-
formance of a senior employee with re-
spect to the performance of other sen-
ior employees, including their con-
tribution to agency performance,
where appropriate, as determined by
the application of a certified appraisal
system.

Senior employee means a senior execu-
tive or a senior professional.

Senior executive means a member of
the Senior Executive Service (SES)
paid under 5 U.S.C. 5383.

Senior professional means an employee
in a senior-level (SL) or scientific or

5 CFR Ch. Ill (1-1-23 Edition)

professional position (ST) paid under 5
U.S.C. 53176.

§1330.403 System certification.

(a) The performance appraisal sys-
tem(s) covering senior employees must
be certified by OPM, with OMB concur-
rence, as making meaningful distinc-
tions based on relative performance be-
fore an agency may apply a maximum
annual rate of basic pay for senior ex-
ecutives equal to the rate for level II of
the Executive Schedule or apply an an-
nual aggregate limitation on payments
to senior employees equal to the salary
of the Vice President under 5 U.S.C.
5307(d)). OPM, with OMB concurrence,
will certify an agency’s appraisal sys-
tem(s) only when a review of that sys-
tem’s design, application, and adminis-
tration reveals that the agency meets
the certification criteria established in
§1330.404 and has followed the proce-
dures for certifying agency appraisal
systems in §1330.405.

(b) Except as provided in paragraph
(c) of this section, agencies subject to 5
U.S.C. chapter 43 and 5 CFR part 430
seeking certification of their appraisal
systems must submit systems that
have been approved by OPM under
§430.312 or §430.210, as applicable. In
some agencies, the performance ap-
praisal system(s) covers employees in
many organizations and/or compo-
nents, and their ability to meet the
certification criteria in §1330.404 may
vary significantly. In such cases, an
agency may establish and/or submit
separate performance appraisal sys-
tems for each of these distinct organi-
zations and/or components to ensure
timely certification of those perform-
ance appraisal system(s) that meet the
criteria. New appraisal systems estab-
lished under 5 CFR part 430, subpart B
or C, as applicable based on the em-
ployees covered, must be approved by
OPM.

(c) When an agency establishes a new
appraisal system for the purpose of
seeking certification under this sub-
part, the agency may submit that sys-
tem for certification even if it has not
yvet been approved by OPM under
§430.312 or §430.210, as applicable. OPM
will certify, with OMB concurrence,
only those systems that OPM deter-
mines meet the approval requirements
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of 5 CFR part 430, subpart B or C, as ap-
plicable.

(d) An agency must establish an ap-
praisal system(s), as defined in
§1330.402, for its senior professionals
that meets the requirements of 5 CFR
part 430, subpart B, and is separate
from the system(s) established to cover
its SES members under 5 CFR part 430,
subpart C. For the purpose of certifi-
cation under this subpart, such senior
professional appraisal system(s) must
meet the certification criteria set forth
in §1330.404. At its discretion, an agen-
cy may include system features in its
senior professional appraisal system(s)
that are the same as, or similar to, the
features of its SES appraisal system(s),
as appropriate, including procedures
that correspond to the higher level re-
view procedures under §430.308(b) and
PRB reviews of summary ratings under
§430.308(c).

(e) For agencies subject to 5 U.S.C.
chapter 43 and 5 CFR part 430, OPM ap-
proval of the agency performance ap-
praisal system(s) is a prerequisite to
certification. Agencies not subject to
the appraisal provisions of 5 U.S.C.
chapter 43 and 5 CFR part 430 and
which are seeking certification of their
appraisal system(s) under this subpart
must submit appropriate documenta-
tion to demonstrate that each system
complies with the appropriate legal au-
thority that governs the establish-
ment, application, and administration
of that system.

§1330.404 Certification criteria.

(a) To be certified, an agency’s appli-
cable appraisal system(s) for senior ex-
ecutives or senior professionals must
make meaningful distinctions based on
relative performance and meet the
other requirements of 5 U.S.C. chapter
43, as applicable, in addition to the par-
ticular criterion cited here (i.e., con-
sultation). Such system(s) must pro-
vide for the following:

(1) Alignment, so that the perform-
ance expectations for individual senior
employees derive from, and clearly
link to, the agency’s mission, GPRA
strategic goals, program and policy ob-
jectives, and/or annual performance
plans and budget priorities;

(2) Consultation, so that the perform-
ance expectations for senior employees

§1330.404

meet the requirements of 5 CFR part
430, subparts B and C, as applicable,
and/or other applicable legal authority;
are developed with the input and in-
volvement of the individual senior em-
ployees who are covered thereby; and
are communicated to them at the be-
ginning of the applicable appraisal pe-
riod, and/or at appropriate times there-
after;

(3) Results, so that the performance
expectations for individual senior em-
ployees apply to their respective areas
of responsibility; reflect expected agen-
cy and/or organizational outcomes and
outputs, performance targets or
metrics, policy/program objectives,
and/or milestones; identify specific pro-
grammatic crosscutting, external, and
partnership-oriented goals or objec-
tives, as applicable; and are stated in
terms of observable, measurable, and/or
demonstrable performance;

(4) Balance, so that in addition to ex-
pected results, the performance expec-
tations for individual senior employees
include appropriate measures or indi-
cators of employee and/or customer/
stakeholder feedback; quality, quan-
tity, timeliness, and cost effectiveness,
as applicable; and those technical,
leadership and/or managerial com-
petencies or behaviors that contribute
to and are necessary to distinguish
outstanding performance;

() Appropriate assessments of the
agency’s performance—overall and
with respect to each of its particular
missions, components, programs, pol-
icy areas, and support functions—such
as reports of the agency’s GPRA goals,
annual performance plans and targets,
program performance measures, and
other appropriate indicators, as well as
evaluation guidelines based, in part,
upon those assessments, that are com-
municated by the agency head, or an
individual specifically designated by
the agency head for such purpose, to
senior employees, appropriate senior
employee rating and reviewing offi-
cials, and PRB members. These assess-
ments and guidelines are to be provided
at the conclusion of the appraisal pe-
riod but before individual senior em-
ployee performance ratings are rec-
ommended, so that they may serve as a
basis for individual performance eval-
uations, as appropriate. The guidance
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provided may not take the form of
quantitative limitations on the number
of ratings at any given rating level,
and must conform to 5 CFR part 430,
subpart B or C, as applicable;

(6) Oversight by the agency head or
the individual specifically designated
under paragraph (a)(b) of this section,
who certifies, for a particular senior
employee appraisal system, that—

(i) The senior employee appraisal
process makes meaningful distinctions
based on relative performance;

(ii) The results of the senior em-
ployee appraisal process take into ac-
count, as appropriate, the agency’s as-
sessment of its performance against
program performance measures, as well
as other relevant considerations; and

(iii) Pay adjustments, cash awards,
and levels of pay based on the results
of the appraisal process accurately re-
flect and recognize individual perform-
ance and/or contribution to the agen-
cy’s performance;

(7) Accountability, so that final agen-
cy head decisions and any PRB rec-
ommendations regarding senior em-
ployee ratings consistent with 5 CFR
part 430, subparts B and C, individually
and overall, appropriately reflect the
employee’s performance expectations,
relevant program performance meas-
ures, and such other relevant factors as
the PRB may find appropriate; in the
case of supervisory senior employees,
ratings must reflect the degree to
which performance standards, require-
ments, or expectations for individual
subordinate employees clearly link to
organizational mission, GPRA stra-
tegic goals, or other program or policy
objectives and take into account the
degree of rigor in the appraisal of their
subordinate employees;

(8) Performance differentiation, so
that the system(s) includes at least one
summary level of performance above
fully successful, including a summary
level that reflects outstanding per-
formance, as defined in §1330.402, and
so that its annual administration re-
sults in meaningful distinctions based
on relative performance that take into
account the assessment of the agency’s
performance against relevant program
performance measures, as described in
paragraph (a)(6) of this section, em-
ployee performance expectations, and

5 CFR Ch. Ill (1-1-23 Edition)

such other relevant factors as may be
appropriate. Relative performance does
not require ranking senior employees
against each other; such ranking is
prohibited for the purpose of deter-
mining performance ratings. For equiv-
alent systems that do not use summary
ratings, the appraisal system must pro-
vide for clear differentiation of per-
formance at the outstanding level; and

(9) Pay differentiation, so that those
senior employees who have dem-
onstrated the highest levels of indi-
vidual performance and/or contribution
to the agency’s performance receive
the highest annual summary ratings or
ratings of record, as applicable, as well
as the largest corresponding pay ad-
justments, cash awards, and levels of
pay, particularly above the rate for
level III of the Executive Schedule.
Agencies must provide for trans-
parency in the processes for making
pay decisions, while assuring confiden-
tiality.

(b) Consistent with the requirements
in section 3(a) of the Inspector General
Act of 1978, an agency’s Inspector Gen-
eral or an official he or she designates
must perform the functions listed in
paragraphs (a)(5) and (6) of this section
for senior employees in the Office of
the Inspector General.

§1330.405 Procedures for
agency appraisal systems.

certifying

(a) General. To receive system certifi-
cation, an agency must provide docu-
mentation demonstrating that its ap-
praisal system(s), in design, applica-
tion, and administration, meets the
certification criteria in §1330.404 as
well as the procedural requirements set
forth in this section.

(b) Certification requests. In order for
an agency’s appraisal system to be cer-
tified, the head of the agency or des-
ignee must submit a written request
for full or provisional certification of
its appraisal system(s) to OPM. Certifi-
cation requests may cover an agency-
wide system or a system that applies
to one or more agency organizations or
components and must include—

(1) A full description of the appraisal
system(s) to be certified, including—

(i) Organizational and employee cov-
erage information;
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(ii) Applicable administrative in-
structions and implementing guidance;
and

(iii) The system’s use of rating levels
that are capable of clearly differen-
tiating among senior employees based
on appraisals of their relative perform-
ance against performance expectations
in any given appraisal period reflecting
performance evaluation results that
make meaningful distinctions based on
relative performance, and which in-
clude—

(A) For the agency’s senior execu-
tives covered by 5 CFR part 430, sub-
part C, at least four, but not more than
five, summary rating levels—an out-
standing level, a fully successful level,
an optional level between outstanding
and fully successful, a minimally satis-
factory level, and an unsatisfactory
level;

(B) For the agency’s senior profes-
sionals covered by 5 CFR part 430, sub-
part B, at least three, but not more
than five, summary levels—an out-
standing level, a fully successful level,
an optional level between outstanding
and fully successful, an unacceptable
level, and an optional level between
fully successful and unacceptable; and

(C) For agencies not subject to 5 CFR
part 430, subparts B and C, a summary
rating level that reflects outstanding
performance or a methodology that
clearly differentiates outstanding per-
formance, as defined in §1330.402;

(2) A clearly defined process for re-
viewing—

(i) The initial summary ratings and
ratings of record, as applicable, of sen-
ior employees to ensure that annual
summary ratings or ratings of record
are not distributed arbitrarily or on a
rotational basis, and

(ii) In the case of senior employees
with supervisory responsibilities—

(A) The performance standards, re-
quirements, or expectations for the em-
ployees they supervise to ensure that
they clearly link to organizational
mission, GPRA strategic goals, or
other program and policy objectives, as
appropriate, and

(B) The performance standards, re-
quirements, or expectations and the
performance ratings of the employees
they supervise to ensure that they re-
flect distinctions in individual and or-

§1330.405

ganizational performance,
priate;

(3) Documentation showing that the
appraisal system(s) meets the applica-
ble certification criteria, as follows:

(i) For provisional certification, the
requirements in §1330.404(a)(1)-(4); and

(ii) For full certification, all of the
requirements in §1330.404.

(4) For full certification, data on sen-
ior executive annual summary ratings
and senior professional ratings of
record, as applicable (or other docu-
mentation for agencies that do not use
summary ratings), for the two ap-
praisal periods preceding the request,
as well as corresponding pay adjust-
ments, cash awards, and levels of pay
provided to those senior employees;
and

(5) Any additional information that
OPM and OMB may require to make a
determination regarding certification.

(c) Certification actions. At the re-
quest of an agency, the Director of
OPM, at his or her discretion and in ac-
cordance with the requirements of this
subpart and with OMB concurrence,
may grant full or provisional certifi-
cation of the agency’s appraisal sys-
tem(s). OPM, with OMB concurrence,
may—

(1) Grant full certification of an
agency’s senior employee appraisal sys-
tem(s) for 2 calendar years when an
agency has demonstrated that it has
designed and fully implemented and
applied an appraisal system(s) for its
senior executives or senior profes-
sionals, as applicable, that meets the
certification criteria in §1330.404 and
the documentation requirements of
this section.

(2) Grant provisional certification of
an agency’s senior employee appraisal
system(s) for 1 calendar year when an
agency has designed, but not yet fully
implemented or applied, an appraisal
system(s) for its senior executives or
senior professionals, as applicable, that
meets the certification criteria in
§1330.404. OPM may extend provisional
certification into the following cal-
endar year in order to permit an agen-
cy to take any actions needed to adjust
pay based on annual summary ratings,
ratings of record, or other performance
appraisal results determined during the

as appro-
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calendar year for which the system was
certified; or

(3) Suspend certification under para-
graph (h) of this section if, at any time
during the certification period, OPM,
with OMB concurrence, determines
that the agency appraisal system is not
in compliance with certification cri-
teria.

(d) Pay limitations. Absent full or pro-
visional certification of its appraisal
system(s), an agency must—

(1) Set a senior executive’s rate of
basic pay at a rate that does not exceed
the rate for level III of the Executive
Schedule, consistent with 5 CFR part
534, subpart D, when effective; and

(2) Limit aggregate compensation
paid to senior employees in a calendar
year to the rate for level I of the Exec-
utive Schedule, consistent with 5 CFR
530.203(b).

(e) Full certification. (1) OPM, with
OMB concurrence, may grant full cer-
tification when a review of the agen-
cy’s request and accompanying docu-
mentation demonstrates that the de-
sign, application, and administration
of the agency’s appraisal system(s)
meet the criteria in §1330.404 and the
documentation requirements of this
section.

(2) An agency with a fully-certified
appraisal system(s) may set the rate of
basic pay under 5 CFR part 534, subpart
D, when effective, for a senior execu-
tive covered by a certified system at a
rate that does not exceed the rate for
level II of the Executive Schedule and
pay senior employees covered by cer-
tified system(s) aggregate compensa-
tion in a certified calendar year in an
amount up to the Vice President’s sal-
ary under 3 U.S.C. 104.

(3) Full certification of an agency’s
appraisal system will be renewed auto-
matically for an additional 2 calendar
years, if—

(i) The agency meets the annual re-
porting requirements in paragraph (g)
of this section; and

(ii) Based on those annual reports,
OPM determines, and OMB concurs,
that the appraisal system(s) continues
to meet the certification criteria and
procedural requirements set forth in
this subpart.

(f) Provisional certification. (1) OPM,
with OMB concurrence, may grant pro-
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visional certification when the design
of an agency’s appraisal system(s) for
senior executives or senior profes-
sionals, as applicable, meets the re-
quirements set forth in this subpart,
but insufficient documentation exists
to determine whether the actual appli-
cation and administration of the ap-
praisal system(s) meet the require-
ments for full certification. OPM, with
OMB concurrence, may grant provi-
sional certification to an agency more
than once.

(2) During the 1-year period of provi-
sional certification, an agency may set
the rate of basic pay for a senior execu-
tive covered by the provisionally cer-
tified system at a rate that does not
exceed the rate for level II of the Exec-
utive Schedule (consistent with 5 CFR
part 534, subpart D, when effective) and
pay senior employees covered by provi-
sionally certified systems aggregate
compensation in the certified calendar
year in an amount up to the Vice
President’s salary under 3 U.S.C. 104
(consistent with 5 CFR part 530, sub-
part B).

(3) An agency must resubmit an ap-
plication requesting provisional certifi-
cation for every calendar year for
which it intends to maintain provi-
sional certification. An agency with a
provisionally certified appraisal sys-
tem(s) may request that OPM, with
OMB concurrence, grant full certifi-
cation upon a showing that its per-
formance appraisal systems for senior
executives and senior professionals, as
applicable, meet the certification cri-
teria in §1330.404 and the documenta-
tion requirements in this section, par-
ticularly with respect to the imple-
mentation and administration of the
system(s) over at least two consecutive
performance appraisal periods.

(g) Annual reporting requirement.
Agencies with certified appraisal sys-
tems must provide OPM with a general
summary of the annual summary rat-
ings and ratings of record, as applica-
ble, and rates of basic pay, pay adjust-
ments, cash awards, and aggregate
total compensation (including any
lump-sum payments in excess of the
applicable aggregate limitation on pay
that were paid in the current calendar
year as required by §530.204) for their
senior employees covered by a certified
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appraisal system at the conclusion of
each appraisal period that ends during
a calendar year for which the certifi-
cation is in effect, in accordance with
OPM instructions.

(h) Suspension of certification. (1)
When OPM determines that an agen-
cy’s certified appraisal system is no
longer in compliance with certification
criteria, OPM, with OMB concurrence,
may suspend such certification, as pro-
vided in paragraph (c)(3) of this sec-
tion.

(2) An agency’s system certification
is automatically suspended when OPM
withdraws performance appraisal sys-
tem approval or mandates corrective
action because of misapplication of the
system as authorized under §§430.210(c),
430.312(c), and 1330.403(e).

(3) OPM will notify the head of the
agency at least 30 calendar days in ad-
vance of the suspension and the rea-
son(s) for the suspension, as well as
any expected corrective action. Upon
such notice, and until its system cer-
tification is reinstated, the agency
must set a senior executive’s rate of

§1330.405

basic pay under 5 CFR part 534, subpart
D, when effective, at a rate that does
not exceed the rate for level III of the
Executive Schedule. While certifi-
cation is suspended, an agency must
limit aggregate compensation received
in a calendar year by a senior employee
to the rate for level I of the Executive
Schedule. Pay adjustments, cash
awards, and levels of pay in effect prior
to that notice will remain in effect un-
less OPM finds that any such decision
and subsequent action was in violation
of law, rule, or regulation.

(4) OPM, with OMB concurrence, may
reinstate an agency’s suspended certifi-
cation only after the agency has taken
appropriate corrective action.

(56) OPM may reinstate the certifi-
cation of an appraisal system that has
been automatically suspended under
paragraph (h)(2) of this section upon
the agency’s compliance with the ap-
plicable OPM-mandated corrective ac-
tion(s).

PARTS 1331-1399 [RESERVED]
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