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deposit shall extend an offer to the re-
quester to consult with Office per-
sonnel in order to reformulate the re-
quest in a manner which will reduce 
the fees, yet still meet the needs of the 
requester. 

(3) Fees should be paid in full prior to 
issuance of requested copies. In the 
event the requester is in arrears for 
previous requests copies will not be 
provided for any subsequent request 
until the arrears have been paid in full. 

(4) Remittances shall be in the form 
either of a personal check or bank 
draft drawn on a bank in the United 
States, or a postal money order. Re-
mittances shall be made payable to the 
order of the Treasury of the United 
States and mailed or delivered to the 
Assistant to the Director for Adminis-
tration, Office of Management and 
Budget, Washington, DC 20503. 

(5) A receipt for fees paid will be 
given upon request. 

PART 1303—PUBLIC INFORMATION 
PROVISIONS OF THE ADMINIS-
TRATIVE PROCEDURES ACT 

GENERAL 

Sec. 
1303.1 Purpose. 
1303.2 Authority and functions. 
1303.3 Organization. 

PROACTIVE DISCLOSURES 

1303.10 Availability of proactive disclosures. 

REQUIREMENTS FOR MAKING REQUESTS 

1303.20 Where to send requests. 
1303.21 Requesters making requests about 

themselves or others. 
1303.22 Requirement for providing descrip-

tion of the records sought. 

RESPONSIBILITY FOR RESPONDING TO 
REQUESTS 

1303.30 Responsibility for responding to re-
quests. 

TIMING OF RESPONSES TO REQUESTS 

1303.40 Timing of responses to requests. 

RESPONSES TO REQUESTS 

1303.50 Responses to requests. 

CONFIDENTIAL COMMERCIAL INFORMATION 

1303.60 Notification procedures for confiden-
tial commercial information. 

APPEALS 

1303.70 Appeals. 

PRESERVATION OF RECORDS 

1303.80 Preservation of records. 

FEES 

1303.90 Definitions. 
1303.91 Fees to be charged—general. 
1303.92 Fees to be charged—categories of re-

questers. 
1303.93 Miscellaneous fee provisions. 
1303.94 Waiver or reduction of charges. 

AUTHORITY: 5 U.S.C. 301 and 5 U.S.C. 552, 
unless otherwise noted. 

SOURCE: 84 FR 22951, May 21, 2019, unless 
otherwise noted. 

GENERAL 

§ 1303.1 Purpose. 

This part implements the Freedom of 
Information Act (FOIA), 5 U.S.C. 552, 
as amended, and prescribes the rules 
governing the public availability of Of-
fice of Management and Budget (OMB) 
records. The rules in this subpart 
should be read in conjunction with the 
text of the FOIA. 

§ 1303.2 Authority and functions. 

The general functions of OMB, as 
provided by statute and by executive 
order, are to develop and to execute the 
budget, oversee implementation of Ad-
ministration policies and programs, ad-
vise and assist the President, and de-
velop and implement management poli-
cies for the government. 

§ 1303.3 Organization. 

(a) The central organization of OMB 
is as follows: 

(1) The Director’s Office includes the 
Director, the Deputy Director, the Dep-
uty Director for Management, and the 
Executive Associate Director. 

(2) Staff Offices include General 
Counsel, Legislative Affairs, Commu-
nications, Management and Oper-
ations, and Economic Policy. 

(3) Offices that provide OMB-wide 
support include the Legislative Ref-
erence Division and the Budget Review 
Division. 

(4) Resource Management Offices, 
which develop and support the Presi-
dent’s management and budget agenda 
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in the areas of Natural Resources, En-
ergy and Science; National Security; 
Health; Education, Income Mainte-
nance and Labor; and General Govern-
ment Programs. 

(5) Statutory offices include the Of-
fices of Federal Financial Manage-
ment, Federal Procurement Policy, In-
tellectual Property Enforcement Coor-
dinator; E-government and Informa-
tion Technology; and Information and 
Regulatory Affairs. 

(b) OMB is located in the Eisenhower 
Executive Office Building, 17th Street 
and Pennsylvania Avenue NW, and the 
New Executive Office Building, 725 17th 
Street NW, Washington, DC 20503. OMB 
has no field offices. Security in both 
buildings prevents visitors from enter-
ing the building without an appoint-
ment. 

PROACTIVE DISCLOSURES 

§ 1303.10 Availability of proactive dis-
closures. 

OMB makes available records that 
are required by the FOIA to be made 
available for public inspection in an 
electronic format. OMB information 
pertaining to matters issued, adopted, 
or promulgated by OMB that is within 
the scope of 5 U.S.C. 552(a)(2) is avail-
able electronically on OMB’s website 
at www.whitehouse.gov/omb/. Addition-
ally, for help accessing these mate-
rials, you may contact OMB’s FOIA Of-
ficer at (202) 395–3642. 

REQUIREMENTS FOR MAKING REQUESTS 

§ 1303.20 Where to send requests. 

The FOIA Officer is responsible for 
acting on all initial requests. Individ-
uals wishing to file a request under the 
FOIA should address their request in 
writing to FOIA Officer, Office of Man-
agement and Budget, 725 17th Street 
NW, Room 9204, Washington, DC 20503, 
via fax to (202) 395–3504, or by email at 
OMBFOIA@omb.eop.gov. Additionally, 
OMB’s FOIA Public Liaison is avail-
able to assist requesters who have 
questions and can be reached at (202) 
395–7545 or in writing at the address 
provided in this section. 

§ 1303.21 Requesters making requests 
about themselves or others. 

A requester who is making a request 
for records about himself or herself 
pursuant to 5 U.S.C. 552a must comply 
with the verification of identity re-
quirements as determined by OMB pur-
suant to OMB’s Rules For Determining 
if an Individual Is the Subject of a 
Record in 5 CFR 1302.1. Where a request 
for records pertains to another indi-
vidual, a requester may receive greater 
access by submitting either a notarized 
authorization signed by that individual 
or a declaration made in compliance 
with the requirements set forth in 28 
U.S.C. 1746 by that individual author-
izing disclosure of the records to the 
requester, or by submitting proof that 
the individual is deceased (e.g., a copy 
of a death certificate or an obituary). 
As an exercise of administrative discre-
tion, OMB may require a requester to 
supply additional information if nec-
essary in order to verify that a par-
ticular individual has consented to dis-
closure. 

§ 1303.22 Requirement for providing 
description of the records sought. 

(a) Requesters must describe the 
records sought in sufficient detail to 
enable OMB personnel to locate them 
with a reasonable amount of effort. To 
the extent possible, requesters should 
include specific information that may 
help the agency identify the requested 
records, such as the date, title or 
name, author, recipient, subject matter 
of the record, case number, file des-
ignation, or reference number. Before 
submitting their requests, requesters 
may contact the FOIA Officer or FOIA 
Public Liaison to discuss the records 
they seek and to receive assistance in 
describing the records. 

(b) If, after receiving a request, OMB 
determines that the request does not 
reasonably describe the records sought, 
OMB will inform the requester what 
additional information is needed and 
why the request is otherwise insuffi-
cient. Requesters who are attempting 
to reformulate or modify such a re-
quest may discuss their request with 
the FOIA Officer or the FOIA Public 
Liaison. If a request does not reason-
ably describe the records sought, 
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OMB’s response to the request may be 
delayed. 

RESPONSIBILITY FOR RESPONDING TO 
REQUESTS 

§ 1303.30 Responsibility for responding 
to requests. 

(a) Search cutoff date. In determining 
which records are responsive to a re-
quest, OMB ordinarily will include only 
records in its possession as of the date 
that it begins its search. If any other 
date is used, OMB will inform the re-
quester of that date. 

(b) Transfer of records to the National 
Archives and Records Administration 
(NARA). Permanent records of OMB 
which have been transferred to the con-
trol of NARA under the Federal 
Records Act are not in the control of 
OMB and are therefore not accessible 
by a FOIA request to OMB. Requests 
for such records should be directed to 
NARA. 

(c) Consultation and referral. When re-
viewing records, OMB will determine 
whether another agency of the Federal 
Government is better able to determine 
whether the record is exempt from dis-
closure under the FOIA. As to any such 
record, OMB will proceed in one of the 
following ways: 

(1) Consultation. When records con-
tain information of interest to another 
agency, OMB typically will consult 
with that agency prior to making a re-
lease determination. 

(2) Referral. (i) When OMB believes 
that a different agency is best able to 
determine whether to disclose the 
record, OMB will refer the responsi-
bility for responding to the request re-
garding that record to that agency. Or-
dinarily, the agency that originated 
the record is best situated to make the 
disclosure determination. However, if 
OMB and the originating agency joint-
ly agree that OMB is in the best posi-
tion to respond regarding the record, 
then OMB may provide it. 

(ii) If OMB determines that another 
agency is best situated to consider a 
request, OMB promptly will notify the 
requestor and inform him of the agency 
which will be processing his request, 
except when disclosure of the identity 
of the agency could harm an interest 
protected by an applicable FOIA ex-

emption. In those instances, in order to 
avoid harm to an interest protected by 
an applicable exemption, OMB will co-
ordinate with the originating agency 
to seek its views on the disclosability 
of the record and convey the release de-
termination for the record that is the 
subject of the coordination to the re-
quester. 

TIMING OF RESPONSES TO REQUESTS 

§ 1303.40 Timing of responses to re-
quests. 

(a) In general. Upon receipt of any re-
quest for information or records, the 
FOIA Officer will determine within 20 
working days (excepting Saturdays, 
Sundays, and legal public holidays) 
after the receipt of such request wheth-
er it is appropriate to grant the request 
and will immediately notify the re-
quester of such determination and the 
reasons therefore and the right of such 
person to seek assistance from the 
FOIA Public Liaison. The 20-day pe-
riod, as used herein, shall commence on 
the date on which the FOIA Officer or 
the FOIA Public Liaison first receives 
the request but in any event not later 
than 10 working days after the request 
is first received by any component’s of-
fice that is designated by these regula-
tions to receive requests. OMB may 
toll this 20-day period either one time 
while OMB is awaiting information 
that it has reasonably requested from 
the requester or any time when nec-
essary to clarify with the requester 
issues regarding fee assessment. OMB’s 
receipt of the requester’s response to 
OMB’s request for information ends the 
tolling period. 

(b) Multitrack processing. (1) FOIA re-
quests are placed on one of three 
tracks: 

(i) Track one covers those requests 
that seek and receive expedited proc-
essing pursuant to subsection (a)(6)(E) 
of the FOIA and in accordance with 
paragraph (e) of this section; 

(ii) Track two covers simple requests; 
(iii) Track three covers complex re-

quests. 
(2) Whether a request is simple or 

complex is based on the amount of 
work or time needed to process the re-
quest. OMB considers various factors, 
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including the number of records re-
quested, the number of pages involved 
in processing the request, and the need 
for consultations or referrals. OMB will 
advise the requester of the processing 
track in which their request has been 
placed and provide an opportunity to 
narrow or modify their request so that 
the request can be placed in a different 
processing track. 

(c) Unusual circumstances. Whenever 
the statutory time limit for processing 
a request cannot be met because of 
‘‘unusual circumstances,’’ as defined in 
the FOIA, and OMB extends the time 
limit on that basis, OMB will, before 
expiration of the 20-day period to re-
spond, notify the requester in writing 
of the unusual circumstances involved 
and of the date by which processing of 
the request can be expected to be com-
pleted. Where the extension exceeds 10 
working days, OMB will, as described 
by the FOIA, provide the requester 
with an opportunity to modify the re-
quest or arrange an alternative time 
period for processing. OMB will alert 
requesters to the availability of its 
FOIA Public Liaison, who will assist in 
the resolution of any disputes between 
the requester and OMB, and notify the 
requester of the right of the requester 
to seek dispute resolution services 
from the Office of Government Infor-
mation Services (OGIS). 

(d) Aggregating requests. To satisfy 
unusual circumstances under the 
FOIA, OMB may aggregate those re-
quests for the purposes of this section 
when OMB reasonably believes that a 
requester, or a group of requesters act-
ing in concert, has submitted requests 
that constitute a single request, that 
would otherwise satisfy the unusual 
circumstances specified in this section. 
Multiple requests involving unrelated 
matters will not be aggregated. 

(e) Expedited processing. (1) Requests 
and appeals will be given expedited 
treatment in cases where OMB deter-
mines: 

(i) The lack of expedited treatment 
could reasonably be expected to pose 
an imminent threat to the life or phys-
ical safety of an individual; 

(ii) There is an urgency to inform the 
public about an actual or alleged Fed-
eral Government activity; 

(iii) Failure to respond to the request 
expeditiously would result in the loss 
of due process rights in other pro-
ceedings; or 

(iv) There are possible questions, in a 
matter of widespread and exceptional 
public interest, about the government’s 
integrity which effect public con-
fidence. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
time. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct to the 
best of the requester’s knowledge and 
belief, explaining in detail the basis for 
requesting expedited processing. OMB 
may waive this certification require-
ment at its discretion. 

(4) OMB will decide whether to grant 
expedited processing and will notify 
the requester within 10 days after the 
date of the request. If a request for ex-
pedited treatment is granted, OMB will 
prioritize the request and process the 
request as soon as practicable. If a re-
quest for expedited processing is de-
nied, any appeal of that decision will 
be acted on expeditiously. 

RESPONSES TO REQUESTS 

§ 1303.50 Responses to requests. 
(a) Acknowledgements of requests. OMB 

will assign an individualized tracking 
number to each request received that 
will take longer than ten days to proc-
ess; and acknowledge each request, in-
forming the requestor of their tracking 
number if applicable; and, upon re-
quest, make available information 
about the status of a request to the re-
quester using the assigned tracking 
number, including— 

(1) The date on which OMB originally 
received the request; and 

(2) An estimated date on which OMB 
will complete action on the request. 

(b) Grants of requests. Once OMB 
makes a determination to grant a re-
quest in full or in part, it will notify 
the requester in writing. OMB also will 
inform the requester of any fees 
charged under § 1303.9 and shall provide 
the requested records to the requester 
promptly upon payment of any applica-
ble fees. OMB will inform the requester 
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of the availability of the FOIA Public 
Liaison to offer assistance. 

(c) Adverse determinations of requests. 
In the case of an adverse determina-
tion, the FOIA Officer will imme-
diately notify the requester of— 

(1) The right of the requester to ap-
peal to the head of OMB within 90 cal-
endar days after the date of such ad-
verse determination in accordance with 
§ 1303.70; 

(2) The right of such person to seek 
dispute resolution services from the 
FOIA Public Liaison or the OGIS at 
NARA; 

(3) The names and titles or positions 
of each person responsible for the de-
nial of such request; and 

(4) OMB’s estimate of the volume of 
any requested records OMB is with-
holding, unless providing such estimate 
would harm an interest protected by 
the exemption in 5 U.S.C. 552(b). 

CONFIDENTIAL COMMERCIAL 
INFORMATION 

§ 1303.60 Notification procedures for 
confidential commercial informa-
tion. 

(a) Definitions. (1) ‘‘Confidential com-
mercial information’’ means commer-
cial or financial information obtained 
by OMB from a submitter that may be 
protected from disclosure under Ex-
emption 4 of the FOIA, 5 U.S.C. 
552(b)(4). 

(2) ‘‘Submitter’’ means any person or 
entity, including a corporation, State, 
or foreign government, but not includ-
ing another Federal Government enti-
ty, that provides confidential commer-
cial information, either directly or in-
directly to the Federal Government. 

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
use good faith efforts to designate by 
appropriate markings, at the time of 
submission, any portion of its submis-
sion that it considers to be protected 
from disclosure under Exemption 4 of 
the FOIA. These designations expire 10 
years after the date of the submission 
unless the submitter requests and pro-
vides justification for a longer designa-
tion period. 

(c) When notice to submitters is re-
quired. (1) OMB will promptly notify a 
submitter when OMB determines that a 

pending FOIA lawsuit seeks to compel 
the disclosure of records containing the 
submitter’s confidential information, 
or if OMB determines that it may be 
required to disclose such records, pro-
vided: 

(i) The requested information has 
been designated by the submitter as in-
formation considered protected from 
disclosure under Exemption 4 in ac-
cordance with paragraph (b) of this sec-
tion; or 

(ii) OMB has a reason to believe that 
the requested information may be pro-
tected from disclosure under Exemp-
tion 4, but has not yet determined 
whether the information is protected 
from disclosure. 

(2) The notice will describe the com-
mercial information requested or in-
clude a copy of the requested records or 
portions of records containing the in-
formation. In cases involving a volumi-
nous number of submitters, OMB may 
post or publish a notice in a place or 
manner reasonably likely to inform the 
submitters of the proposed disclosure, 
instead of sending individual notifica-
tions. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section do not apply if: 

(1) OMB determines that the informa-
tion is exempt under the FOIA, and 
therefore will not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law, including regulation 
issued in accordance with the require-
ments of Executive Order 12,600 of June 
23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous. In 
such case, OMB will give the submitter 
written notice of any final decision to 
disclose the information within a rea-
sonable number of days prior to a spec-
ified disclosure date. 

(e) Opportunity to object to disclosure. 
(1) Unless OMB specifies a different pe-
riod, submitters who fail to respond to 
OMB’s notice within 30 days of OMB’s 
notice will be deemed to have con-
sented to disclosure. 

(2) If a submitter has any objections 
to disclosure, it should provide OMB a 
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detailed written statement that speci-
fies all grounds for withholding the 
particular information under any ex-
emption of the FOIA. In order to rely 
on Exemption 4 as basis for nondisclo-
sure, the submitter must explain why 
the information constitutes a trade se-
cret or commercial or financial infor-
mation that is confidential. OMB is not 
required to consider any information 
received after the date of any disclo-
sure decision. 

(3) Any information provided by a 
submitter under this section may itself 
be subject to disclosure under the 
FOIA. 

(f) Analysis of objections. OMB will 
consider a submitter’s objections and 
specific grounds for nondisclosure in 
deciding whether to disclose the re-
quested information. 

(g) Notice of intent to disclose. When-
ever OMB decides to disclose informa-
tion over the objection of a submitter, 
OMB will provide the submitter writ-
ten notice, which will include: 

(1) A statement of the reasons why 
each of the submitter’s disclosure ob-
jections were not sustained; 

(2) A description of the information 
to be disclosed or copies of the records 
as OMB intends to release them; and 

(3) A specified disclosure date, at 
least 30 days after OMB transmits its 
notice of intent to disclose, except for 
good cause. 

(h) Requester notification. OMB will 
notify the requester whenever it pro-
vides the submitter with notice and an 
opportunity to object to disclosure; 
whenever it notifies the submitter of 
its intent to disclose the requested in-
formation; and whenever a submitter 
files a lawsuit to prevent the disclosure 
of the information. 

APPEALS 

§ 1303.70 Appeals. 
(a) A requester must appeal to the 

head of OMB in writing within 90 cal-
endar days after the date of such ad-
verse determination addressed to the 
FOIA Officer at the address specified in 
§ 1303.20. The appeal must include a 
statement explaining the basis for the 
appeal. Determinations of appeals will 
be set forth in writing and signed by 
the Deputy Director, or his designee, 

within 20 working days. If on appeal 
the denial is upheld in whole or in part, 
the written determination will also 
contain a notification of the provisions 
for judicial review, the names of the 
persons who participated in the deter-
mination, and notice of the services of-
fered by the OGIS as a non-exclusive 
alternative to litigation. 

(b) OGIS’s dispute resolution services 
is a voluntary process. If OMB agrees 
to participate in the mediation serv-
ices provided by OGIS, OMB will ac-
tively engage as a partner to the proc-
ess in an attempt to resolve the dis-
pute. An appeal ordinarily will not be 
adjudicated if the request becomes a 
matter of FOIA litigation. Before seek-
ing review by a court of an agency’s ad-
verse determination, a requester gen-
erally must first submit a timely ad-
ministrative appeal. 

PRESERVATION OF RECORDS 

§ 1303.80 Preservation of records. 
OMB will preserve all correspondence 

pertaining to the requests that it re-
ceives under this section, as well as 
copies of all requested records, until 
disposition or destruction is authorized 
pursuant to title 44 of the United 
States Code or NARA’s General 
Records Schedule 4.2. OMB will not dis-
pose of or destroy records while they 
are the subject of a pending request, 
appeal, or lawsuit under the FOIA. 

FEES 

§ 1303.90 Definitions. 
For the purpose of this part, all defi-

nitions set forth in the FOIA apply. 
(a) The term ‘‘direct costs’’ means 

those expenditures that OMB actually 
incurs in searching for and duplicating 
(and in the case of commercial request-
ers, reviewing) documents to respond 
to a FOIA request. Not included in di-
rect costs are overhead expenses such 
as costs of space, heating, or lighting 
the facility in which the records are 
stored. 

(b) The term ‘‘search’’ means the 
process of looking for and retrieving 
records or information responsive to a 
request. It includes page-by-page or 
line-by-line identification of informa-
tion within records and also includes 
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reasonable efforts to locate and re-
trieve information from records main-
tained in electronic form or format. 

(c) The term ‘‘duplication’’ means 
the making of a copy of a document, or 
of the information contained in it, that 
is necessary to respond to a FOIA re-
quest. Such copies can be in the form 
of paper, microform, audio-visual ma-
terials, or electronic records (e.g., mag-
netic tape or disk), among others. 

(d) The term ‘‘review’’ refers to the 
process of examining documents lo-
cated in response to a request to deter-
mine whether any portion of any docu-
ment located is permitted to be with-
held. It also refers to the processing of 
any documents for disclosure, e.g., 
doing all that is necessary to excise 
them and otherwise prepare them for 
release. Review does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

(e) The term ‘‘commercial use re-
quest’’ is a request that asks for infor-
mation for a use or purpose that fur-
thers a commercial, trade, or profit in-
terest, which can include furthering 
those interests through litigation. 

(f) The term ‘‘educational institu-
tion’’ is any school that operates a pro-
gram of teaching or scholarly research. 
To be eligible for inclusion in this cat-
egory, requesters must show that the 
request is being made as authorized by 
and in connection with the requester’s 
role at a qualifying institution and 
that the records are not sought for 
commercial use, but are sought in fur-
therance of teaching or scholarly re-
search. OMB may seek assurance from 
the requester that the request is in fur-
therance of teaching or scholarly re-
search and will advise requesters of 
their placement in this category. 

(g) The term ‘‘non-commercial sci-
entific institution’’ refers to an insti-
tution that is not operated on a com-
mercial basis (as that term is ref-
erenced in paragraph (e) of this sec-
tion) and that is operated solely for the 
purpose of conducting scientific re-
search where the results of the re-
search are not intended to promote any 
particular product or industry. A re-
quester in this category must show 
that the request is authorized by and is 
made under the auspices of a qualifying 

institution and that the records are 
sought to further scientific research 
and are not for a commercial use. 

(h) The term ‘‘representative of the 
news media’’ refers to any person or 
entity that gathers information of po-
tential interest to a segment of the 
public, uses its editorial skills to turn 
the raw materials into a distinct work, 
and distributes that work to an audi-
ence. 

(i) The term ‘‘news’’ means informa-
tion that is about current events or 
that would be of current interest to the 
public. Examples of news media enti-
ties include television or radio stations 
that broadcast ‘‘news’’ to the public at 
large and publishers of periodicals that 
disseminate ‘‘news’’ and make their 
products available through a variety of 
means to the general public, including 
news organizations that disseminate 
solely on the internet. A request for 
records supporting the news-dissemina-
tion function of the requester will not 
be considered to be for a commercial 
use. ‘‘Freelance’’ journalists who dem-
onstrate a solid basis for expecting 
publication through a news media enti-
ty will be considered as a representa-
tive of the news media. A publishing 
contract would provide the clearest 
evidence that publication is expected; 
however, OMB can also consider a re-
quester’s past publication record in 
making this determination. OMB will 
advise requesters of their placement in 
this category. 

§ 1303.91 Fees to be charged—general. 
OMB will charge fees that recoup the 

full allowable direct costs it incurs. 
Moreover, it will use the most efficient 
and least costly methods to comply 
with requests for documents made 
under the FOIA. For example, employ-
ees should not engage in line-by-line 
search when merely duplicating an en-
tire document would prove the less ex-
pensive and quicker method of com-
plying with a request. Search should be 
distinguished, moreover, from review 
of material in order to determine 
whether the material is exempt from 
disclosure. When documents that would 
be responsive to a request are main-
tained for distribution by agencies op-
erating statutory-based fee schedule 
programs (see definition in § 1303.30(b)), 
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such as the NTIS, OMB will inform re-
questers of the steps necessary to ob-
tain records from those sources. 

(a) Search. Requests made by edu-
cational institutions, noncommercial 
scientific institutions, or representa-
tives of the news media are not subject 
to search fees. OMB will charge search 
fees for all other requesters, subject to 
the restrictions of paragraph (h) of this 
section. 

(1) For each quarter hour spent by 
personnel searching for requested 
records, including electronic searches 
that do not require new programming, 
the fees will be charged as follows: Pro-
fessional—$10.00; and clerical/adminis-
trative—$4.75. 

(2) Requesters shall be charged the 
direct costs associated with conducting 
any search that requires the creation 
of a new computer program to locate 
the requested records. Requesters shall 
be notified of the costs associated with 
creating such a program and must 
agree to pay the associated costs before 
the costs may be incurred. 

(b) Review of records. Only requesters 
who are seeking documents for com-
mercial use may be charged for time 
spent reviewing records to determine 
whether they are exempt from manda-
tory disclosure. Charges may be as-
sessed only for the initial review; i.e., 
the review conducted by an agency to 
determine whether an exemption ap-
plies to a particular record or portion 
of a record. Records or portions of 
records withheld in full under an ex-
emption that is subsequently deter-
mined not to apply may be reviewed 
again to determine the applicability of 
other exemptions not previously con-
sidered. The direct costs for such a sub-
sequent review are assessable. How-
ever, review costs will not include any 
costs incurred in resolving issues of 
law or policy that may be raised in the 
course of processing a request under 
this section. Review fees will be 
charged at the same rates as those 
charged for a search under paragraph 
(a)(1) of this section. 

(c) Duplication of records. The request-
er’s specified preference of form or for-
mat of disclosure will be honored if the 
record is readily reproducible in that 
format. Where photocopies are sup-
plied, OMB will provide one copy per 

request at a cost of five cents per page. 
For copies prepared by computer, such 
as tapes or printouts, OMB will charge 
the actual cost, including operator 
time, of production of the tape or 
printout. For other methods of repro-
duction or duplication, OMB will 
charge the actual direct costs of pro-
ducing the document(s). 

(d) Other charges. OMB will recover 
the full costs of providing services such 
as those enumerated below when it 
elects to provide them: 

(1) Certifying that records are true 
copies; or 

(2) Sending records by special meth-
ods, such as express mail. 

(e) Remittances. Remittances shall be 
in the form of either a personal check, 
a bank draft drawn on a bank in the 
United States, or a postal money order. 
Remittances shall be made payable to 
the order of the Treasury of the United 
States and mailed to the FOIA Officer 
at the address found in § 1303.10(b). 

(f) Receipts and refunds. A receipt for 
fees paid will be provided upon request. 
Refund of fees paid for services actu-
ally rendered will not be made. 

(g) First 100 pages and two hours of 
search time. With the exception of re-
questers seeking documents for a com-
mercial use, OMB will provide the first 
100 pages of duplication (or the cost 
equivalent for other media) and the 
first two hours of search time without 
charge. 

(h) Restrictions on assessing fees. If 
OMB fails to comply with the FOIA’s 
time limits in which to respond to a re-
quest, it may not charge search fees, 
or, in the instances of requests from re-
questers described in § 1303.90(g) 
through (i), may not charge duplica-
tion fees, except as described in the fol-
lowing circumstances: 

(1) If OMB has determined that un-
usual circumstances, as defined by the 
FOIA, apply, and OMB provided timely 
written notice to the requester in ac-
cordance with the FOIA, a failure to 
comply with the time limit will be ex-
cused for an additional 10 days. 

(2) If OMB has determined that un-
usual circumstances, as defined by the 
FOIA, apply, and more than 5,000 pages 
are necessary to respond to the re-
quest, OMB may charge search fees, or, 
in the case of requesters described in 
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§ 1303.90(g) through (i), may charge du-
plication fees, if OMB has provided 
timely written notice to the requester 
in accordance with the FOIA and OMB 
has discussed with the requester via 
written mail, email, or telephone (or 
made not less than three good-faith at-
tempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance with 5 U.S.C. 
552(a)(6)(B)(ii). 

(3) If a court determines that excep-
tional circumstances exist, as defined 
by the FOIA, a failure to comply with 
the time limits shall be excused for the 
length of time provided by the court 
order. 

(i) No Fees under $25. No fee will be 
charged when the total fee, after de-
ducting the 100 free pages (or its cost 
equivalent) and the first two hours of 
search, is equal to or less than $25. If 
OMB estimates that the charges are 
likely to exceed $25, it will notify the 
requester of the estimated amount of 
fees, unless the requester has indicated 
in advance his willingness to pay fees 
as high as those anticipated. Such a 
notice shall offer a requester the oppor-
tunity to confer with agency personnel 
to meet the requester’s needs at a 
lower cost. 

§ 1303.92 Fees to be charged—cat-
egories of requesters. 

There are four categories of FOIA re-
questers: Commercial use requesters; 
educational and non-commercial sci-
entific institutions; representatives of 
the news media; and all other request-
ers. The specific levels of fees for each 
of these categories are: 

(a) Commercial use requesters. When 
OMB receives a request for documents 
for commercial use, it will assess 
charges that recover the full direct 
costs of searching for, reviewing for re-
lease, and duplicating the record 
sought. Commercial use requesters are 
not entitled to two hours of free search 
time nor 100 free pages of reproduction 
of documents. OMB may recover the 
cost of searching for and reviewing 
records even if there is ultimately no 
disclosure of records (see § 1303.93(b)). 

(b) Educational and non-commercial 
scientific institution requesters. OMB will 
provide documents to requesters in this 
category for the cost of reproduction 

alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category, a requester must meet 
the criteria in § 1303.90(g) or (h). OMB 
may seek evidence from the requester 
that the request is in furtherance of 
scholarly research and will advise re-
questers of their placement in this cat-
egory. 

(c) Requesters who are representatives 
of the news media. OMB will provide 
documents to requesters in this cat-
egory for the cost of reproduction 
alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category, a requester must meet 
the criteria in § 1303.90(i) and (j) and 
not make the request for commercial 
use. A request for records supporting 
the news dissemination function of the 
requester is not a commercial use for 
this category. 

(d) All other requesters. OMB will 
charge requesters who do not fit into 
any of the categories above fees that 
recover the full reasonable direct cost 
of searching for and reproducing 
records that are responsive to the re-
quest, except that the first 100 pages of 
reproduction and the first two hours of 
search time will be furnished without 
charge. Moreover, requests for records 
about the requesters filed in OMB’s 
systems of records will continue to be 
treated under the fee provisions of the 
Privacy Act of 1974, which permit fees 
only for reproduction. 

§ 1303.93 Miscellaneous fee provisions. 
(a) Charging interest—notice and rate. 

OMB may begin assessing interest 
charges on an unpaid bill starting on 
the 31st day after OMB sends the bill. If 
OMB receives the fee within the thirty- 
day grace period, interest will not ac-
crue on the paid portion of the bill, 
even if the payment is unprocessed. In-
terest will be at the rate prescribed in 
section 3717 of title 31 of the United 
States Code and will accrue from the 
date of the billing. 

(b) Charges for unsuccessful search. 
OMB may properly charge for time 
spent searching even if it does not lo-
cate any responsive records or if OMB 
determines that the records are en-
tirely exempt from disclosure. 

(c) Aggregating requests. When OMB 
reasonably believes that a requester, or 
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a group of requestors acting in concert, 
is attempting to divide a single request 
into a series of requests for the purpose 
of avoiding fees, OMB may aggregate 
those requests and charge fees accord-
ingly. OMB may presume that multiple 
requests of this type made within a 30- 
day period have been made in order to 
avoid fees. For requests separated by a 
longer period, OMB will aggregate 
them only where there is a reasonable 
basis for determining that aggregation 
is warranted in view of all the cir-
cumstances involved. Multiple requests 
involving unrelated matters shall not 
be aggregated. 

(d) Advance payments. (1) OMB will 
not require a requester to make an ad-
vance payment, i.e., payment before 
work is commenced or continued on a 
request, unless OMB estimates or de-
termines that allowable charges that a 
requester may be required to pay are 
likely to exceed $250 or the requester 
has previously failed to make pay-
ments due within 30 days of billing. 

(2) In cases in which OMB requires 
advance payment, the request will not 
be considered received and further 
work will not be completed until the 
required payment is received. If the re-
quester does not pay the advance pay-
ment within 30 calendar days after the 
date of OMB’s fee determination, the 
request will be closed. 

(e) Effect of the Debt Collection Act of 
1982 (Pub. L. 97–365). OMB will comply 
with applicable provisions of the Debt 
Collection Act, including disclosure to 
consumer reporting agencies and use of 
collection agencies, where appropriate, 
to encourage repayment. 

§ 1303.94 Waiver or reduction of 
charges. 

(a) How to apply for a fee waiver. Re-
questers may seek a waiver of fees by 
submitting a written application dem-
onstrating how disclosure of the re-
quested information is in the public in-
terest because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester. 

(b) Factors for approving fee waivers. 
OMB will furnish records responsive to 
a request without charge or at a re-
duced rate when it determines, based 

on all available information, that the 
following factors are satisfied: 

(1) Disclosure of the requested infor-
mation would shed light on the oper-
ations or activities of the government. 
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a 
connection that is direct and clear, not 
remote or attenuated. 

(2) Disclosure of the requested infor-
mation is likely to contribute signifi-
cantly to public understanding of those 
operations or activities. This factor is 
satisfied when both of the following 
criteria are met: 

(i) Disclosure of the requested 
records must be meaningfully inform-
ative about government operations or 
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be 
meaningfully informative if nothing 
new would be added to the public’s un-
derstanding. 

(ii) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as the requester’s ability 
and intention to effectively convey in-
formation to the public must be consid-
ered. OMB will presume that a rep-
resentative of the news media will sat-
isfy this consideration. 

(3) The disclosure must not be pri-
marily in the commercial interest of 
the requester. To determine whether 
disclosure of the requested information 
is primarily in the commercial interest 
of the requester, OMB will consider the 
following criteria: 

(i) OMB will identify whether the re-
quester has any commercial interest 
that would be furthered by the re-
quested disclosure. A commercial in-
terest includes any commercial, trade, 
or profit interest. Requesters must be 
given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(ii) If there is an identified commer-
cial interest, OMB must determine 
whether that is the primary interest 
furthered by the request. A waiver or 
reduction of fees is justified when the 
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requirements of paragraphs (b)(1) and 
(2) of this section are satisfied and any 
commercial interest is not the primary 
interest furthered by the request. OMB 
ordinarily will presume that when a 
news media requester has satisfied the 
requirements of paragraphs (b)(1) and 
(2) of this section, the request is not 
primarily in the commercial interest of 
the requester. Disclosure to data bro-
kers or others who merely compile and 
market government information for di-
rect economic return will not be pre-
sumed to primarily serve the public in-
terest. 

(c) Timing of requests for fee waivers. 
Requests for a waiver or reduction of 
fees should be made when the request 
is first submitted to OMB and should 
address the criteria referenced above. A 
requester may submit a fee waiver re-
quest at a later time so long as the un-
derlying record request is pending or 
on administrative appeal. When a re-
quester who has committed to pay fees 
subsequently asks for a waiver of those 
fees and that waiver is denied, the re-
quester shall be required to pay any 
costs incurred up to the date the fee 
waiver request was received. 

PART 1304—POST EMPLOYMENT 
CONFLICT OF INTEREST 

Sec. 
1304.4601 Purpose. 
1304.4604 Definitions. 
1304.4605 Post-employment restrictions. 
1304.4606 Exemptions. 
1304.4607 Advice to former Government em-

ployees. 
1304.4608 Administrative Enforcement Pro-

cedures (18 U.S.C. 207(j); 5 CFR 737.27). 

AUTHORITY: Title V, Section 501(a), Pub. L. 
95–521, as amended, 92 Stat. 1864; and Sec-
tions 1 and 2, Pub. L. 96–28, 93 Stat. 76 [18 
U.S.C. 207]; 5 CFR 737. 

SOURCE: 45 FR 84007, Dec. 22, 1980, unless 
otherwise noted. 

§ 1304.4601 Purpose. 
(a) This section sets forth OMB’s pol-

icy and procedures under the Ethics in 
Government Act of 1978, 18 U.S.C. 207, 
and the Office of Personnel Manage-
ment’s implementing regulations, 5 
CFR part 737, for determining viola-
tions of restrictions on post-employ-
ment activities and for exercising 

OMB’s administrative enforcement au-
thority. 

(b) These regulations bar certain acts 
by former Government employees 
which may reasonably give the appear-
ance of making unfair use of prior Gov-
ernment employment and affiliations. 
OMB acts on the premise that it has 
the primary responsibility for the en-
forcement of restrictions on post-em-
ployment activities and that criminal 
enforcement by the Department of Jus-
tice should be undertaken only in cases 
involving aggravated circumstances. 

(c) These regulations do not incor-
porate possible additional restrictions 
contained in a professional code of con-
duct to which an employee may also be 
subject. 

(d) Any person who holds a Govern-
ment position after June 30, 1979, is 
subject to the restrictions under this 
section; except that the new provisions 
applicable to Senior employees des-
ignated by the Director of the Office of 
Government Ethics are effective Feb-
ruary 28, 1980. 

§ 1304.4604 Definitions. 

(a) Government Employee includes any 
officer or employee of the Executive 
Branch, those appointed or detailed 
under 5 U.S.C. 3374, and Special Gov-
ernment Employees. It does not in-
clude an individual performing services 
for the United States as an inde-
pendent contractor under a personal 
service contract. 

(b) Former Government Employee 
means one who was, and no longer is, a 
Government employee. 

(c) Special Government Employee 
means an officer or employee of an 
agency who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties on a full-time or inter-
mittent basis for not more than 130 
days during any period of 365 consecu-
tive days. This applies whether the 
Special Government Employee is com-
pensated or not. 

(d) Senior Employee means an em-
ployee or officer as designated in the 
statute or by the Director of the Office 
of Government Ethics. The Director of 
the Office of Government Ethics has 
designated civilians who have signifi-
cant decision-making or supervisory 
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