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§1206.4

(a) Meeting means deliberations of at
least two Board members that deter-
mine or result in the joint conduct of
official Board business.

(b) Member means one of the members
of the Merit Systems Protection Board.

Subpart B—Procedures

§1206.4 Notice of meeting.

(a) Notice of a Board meeting will be
published in the FEDERAL REGISTER at
least one week before the meeting.
Each notice will include the following
information:

(1) The time of the meeting;

(2) The place where the meeting will
be held;

(3) The subject and agenda of the
meeting;

(4) Whether the meeting is to be open
to the public or closed; and

(5) The name and telephone number
of a Board official responsible for re-
ceiving inquiries regarding the meet-
ing.

(b) The Board, by majority vote, may
provide less than one week’s notice.
When it does so, however, it will pro-
vide notice of the meeting at the ear-
liest practicable time.

§1206.5 Change in meeting plans after
notice.

(a) After notice of a meeting has been
published, the Board may change the
time or place of the meeting only if it
announces the change publicly at the
earliest practicable time.

(b) After notice of a meeting has been
published, the Board may not change
either the subject matter of the meet-
ing or the decision that the meeting
will be open to the public or closed un-
less both of the following conditions
are met:

(1) By majority, recorded vote, the
Board members determine that Board
business requires the change and that
no earlier announcement of the change
was possible; and

(2) Notice of the change, and of the
individual Board members’ vote, is
published in the FEDERAL REGISTER at
the earliest practicable time.

§1206.6 Decision to close meeting.

(a) Basis. The Board, by majority
vote, may decide to close a meeting in
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accordance with the provisions of 5
U.S.C. 552b(c)(1) to 552b(c)(10) when
closing the meeting is in the public in-
terest.

(b) General Counsel certification. For
every meeting that is closed to the
public in whole or in part, the General
Counsel will certify that closing the
meeting is proper, and will state the
basis for that opinion.

(c) Vote. Within one day after voting
to close a meeting, the Board will
make publicly available a record re-
flecting the vote of each member. In
addition, within one day after any vote
to close a portion or portions of a
meeting to the public, the Board will
make publicly available a full written
explanation of its decision to close the
meeting, together with a list naming
all persons expected to attend the
meeting and identifying their affili-
ation, unless that disclosure would re-
veal the information that the meeting
was closed to protect.

§1206.7 Transcripts, recordings, or
minutes of open and closed meet-
ings; public availability; retention.

(a) Closed meetings. (1) For every

meeting, or portion thereof, closed pur-
suant to this part the presiding officer
shall prepare a statement setting forth
the time and place of the meeting and
the persons present, which statement
shall be retained by the Board. For
each such meeting, or portion thereof,
the Board shall maintain a copy of the
General Counsel’s certification under
§1206.6(b) of this part, a statement
from the presiding official specifying
the time and place of the meeting and
naming the persons present, a record
(which may be part of the transcript)
of all votes and all documents consid-
ered at the meeting, and a complete
transcript or electronic recording of
the proceedings, except that for meet-
ings or portions of meetings closed pur-
suant to section (10) of 5 U.S.C. 552b(c),
the Board may maintain either a tran-
script, electronic recording, or a set of
minutes. In lieu of a transcript or elec-
tronic recording, a set of minutes shall
fully and accurately summarize any ac-
tion taken, the reasons therefore and
views thereon, documents considered
and the members’ vote on each roll call
vote, if any.
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(2) The Board shall make promptly
available to the public copies of tran-
scripts, recordings, or minutes main-
tained as provided in accordance with
this paragraph (a), except to the extent
the items therein contain information
which the Board determines may be
withheld pursuant to the provisions of
5 U.S.C. 552b(c). Copies of transcripts or
minutes, or transcriptions of electronic
recordings including the identification
of speakers, shall to the extent deter-
mined to be publicly available, be fur-
nished to any person, subject to the
payment of duplication costs or the ac-
tual cost of transcription.

(3) The Board shall maintain a com-
plete verbatim copy of the transcript, a
complete copy of the minutes, or a
complete electronic recording of each
meeting, or portion of a meeting,
closed to the public, for a period of at
least two (2) years after such meeting
or until one (1) year after the conclu-
sion of any Board proceeding with re-
spect to which the meeting or portion
was held whichever occurs later.

(b) Open meetings. Transcripts or
other records will be made of all open
meetings of the Board. Those records
will be made available upon request at
a fee representing the Board’s actual
cost of making them available.

[76 FR 10755, Feb. 28, 2011]

§1206.8 Providing information to the
public.

Information available to the public
under this part will be made available
by the Office of the Clerk of the Board,
U.S. Merit Systems Protection Board,
16156 M Street, NW., Washington, DC
20419. Individuals or organizations with
a special interest in activities of the
Board may ask the Office of the Clerk
to have them placed on a mailing list
for receipt of information available
under this part.

[64 FR 20367, May 11, 1989, as amended at 65
FR 48886, Aug. 10, 2000]

§1206.9 Procedures for expedited clos-
ing of meetings.

Instead of following the procedures
described in §§1206.4 through 1206.8 of
this part, and in §§1206.11 and 1206.12,
the Board may expedite the closing of
its meetings under the following condi-

79

§1206.9

tions by using the following proce-
dures:

(a) Finding. (1) Most regular Board
business consists of reviewing initial
decisions in cases adjudicated after an
opportunity for a hearing has been pro-
vided. Based on a review of this cir-
cumstance, the legislative history of
the Civil Service Reform Act of 1978
(Pub. L. 95-454), the Government in the
Sunshine Act (b U.S.C. 552b), and the
Board’s regulations at 5 CFR part 1201,
the Board finds that a majority of its
meetings may properly be closed to the
public under 5 U.S.C. 552b(c)(10) and
552b(d)(4).

(2) Absent a compelling public inter-
est to the contrary, meetings or por-
tions of meetings that can be expected
to be closed under these procedures in-
clude meetings held to consider the fol-
lowing: Petitions for review or cases
that have been or may be reopened
under 5 CFR 1201.114 through 1201.117;
proposals to take action against ad-
ministrative law judges under 5 CFR
1201.131 through 1201.136; and actions
brought by the Special Counsel under 5
CFR 1201.129.

(b) Announcement. The Board will an-
nounce publicly, at the earliest prac-
ticable time, the time, place, and sub-
ject matter of meetings or portions of
meetings that are closed under this
provision.

(c) Procedure for closing meetings under
this section. At the beginning of a meet-
ing or portion of a meeting that is to
be closed under this section, the Board
may, by recorded vote of two of its
members, decide to close the meeting
or a portion of it to public observation.
The Board may take this action, how-
ever, only after it receives a certifi-
cation by the General Counsel under
§1206.6(b) of this part.

(d) Record Availability. When the
Board has closed a meeting or portion
of a meeting under this paragraph, it
will make the following available as
soon as practicable:

(1) A written record reflecting the
vote of each participating member of
the Board with respect to closing the
meeting; and

(2) The General Counsel certification
under §1206.6(b).
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Subpart C—Conduct of Meetings

§1206.11

The Board will hold open meetings in
meeting rooms designated in the public
announcements of those meetings.
Whenever the number of observers is
greater than can be accommodated in
the designated meeting room, however,
it will make alternative facilities
available to the extent possible.

§1206.12

The public may attend open meetings
for the sole purpose of observation. Ob-
servers may not participate in the
meetings unless they are expressly in-
vited to do so. They also may not cre-
ate distractions that interfere with the
conduct and disposition of Board busi-
ness, and they may be asked to leave if
they do so. Observers of meetings that
are partially closed must leave the
meeting room when they are asked to
do so.

PART 1207—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF DISABILITY IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE MERIT SYSTEMS
PROTECTION BOARD

Meeting place.

Role of observers.

Sec.

1207.101 Purpose.

1207.102 Application.

1207.103 Definitions.

1207.104-1207.109 [Reserved]

1207.110 Notice.

1207.111-1207.119 [Reserved]

1207.120 General prohibitions against dis-
crimination.

1207.121-1207.129 [Reserved]

1207.130 Employment.

1207.131-1207.139 [Reserved]

1207.140 Program accessibility: Discrimina-
tion prohibited.

1207.141-1207.149 [Reserved]

1207.150 Program accessibility: Existing fa-
cilities.

1207.151 Program accessibility: New con-
struction and alterations.

1207.152-1207.159 [Reserved]

1207.160 Communications.

1207.161-1207.169 [Reserved]

1207.170 Compliance procedures.

1207.171-1207.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 70 FR 24293, May 9, 2005, unless
otherwise noted.
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§1207.101 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of dis-
ability in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§1207.102 Application.

This part applies to all programs or
activities conducted by the agency, ex-
cept for programs or activities con-
ducted outside the United States that
do not involve individuals with disabil-
ities in the United States.

§1207.103 Definitions.

(a) Assistant Attorney General means
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(b) Auxiliary aids means services or
devices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDDs), interpreters,
notetakers, written materials, and
other similar services and devices.

(c) Complete complaint means a writ-
ten statement that contains the com-
plainant’s name and address and de-
scribes the agency’s alleged discrimi-
natory action in sufficient detail to in-
form the agency of the nature and date
of the alleged violation of section 504.
It shall be signed by the complainant
or by someone authorized to do so on
his or her behalf. Complaints filed on
behalf of classes or third parties shall
describe or identify (by name, if pos-
sible) the alleged victims of discrimi-
nation.

(d) Days means calendar days, unless
otherwise stated.
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(e) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

(f) Historic preservation programs
means programs conducted by the
agency that have preservation of his-
toric properties as a primary purpose.

(g) Historic properties means those
properties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

(h) Individual with a disability means
any person who has a physical or men-
tal impairment that substantially lim-
its one or more major life activities,
has a record of such an impairment, or
is regarded as having such an impair-
ment. The following phrases used in
this definition are further defined as
follows:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(iii) Also, physical and mental im-
pairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities include func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
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limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (i) of this definition
but is treated by the agency as having
such an impairment.

(i) Qualified individual with a disability
means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, an
individual with a disability who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without modifica-
tions in the program or activity that
the agency can demonstrate would re-
sult in a fundamental alteration in its
nature;

(2) With respect to any other pro-
gram or activity, an individual with a
disability who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and

(3) Qualified disabled person as that
term is defined for purposes of employ-
ment in 29 CFR 1614.203, which is made
applicable to this part by §1207.130.

(j) Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99-506, 100 Stat. 1810). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.
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§§1207.104-1207.109 [Reserved]

§1207.110 Notice.

The agency shall make available to
employees, applicants, participants,
and other interested parties such infor-
mation regarding the provisions of this
part and its applicability to the pro-
grams or activities conducted by the
agency, and make such information
available to them in such manner as
the head of the agency finds necessary
to apprise such persons of the protec-
tions against discrimination assured
them by section 504 and this part.

§8§1207.111-1207.119 [Reserved]

§1207.120 General
against discrimination.

(a) No qualified individual with a dis-
ability shall, on the basis of such dis-
ability, be excluded from participation
in, be denied the benefits of, or other-
wise be subjected to discrimination
under any program or activity con-
ducted by the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of disability—

(i) Deny a qualified individual with a
disability the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
a disability an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with a disability with an aid, benefit,
or service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individ-
uals with disabilities than is provided
to others unless such action is nec-
essary to provide qualified individuals
with disabilities with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to partici-

prohibitions
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pate as a member of planning or advi-
sory boards;

(vi) Otherwise limit a qualified indi-
vidual with a disability in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) A qualified individual with a dis-
ability may not be excluded from par-
ticipation in any of the agency’s pro-
grams or activities, even though per-
missibly separate or different programs
or activities exist.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with disabilities.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude individuals with disabil-
ities from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency, or;

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with disabilities.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with disabilities to discrimination
on the basis of disability.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with disabilities to discrimination
on the basis of disability, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
individuals with disabilities to dis-
crimination on the basis of disability.
However, the programs or activities of
entities that are licensed or certified
by the agency are not, themselves, cov-
ered by this part.

(c) The exclusion of nondisabled per-
sons from the benefits of a program
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limited by Federal statute or Execu-
tive order to individuals with disabil-
ities or the exclusion of a specific class
of individuals with disabilities from a
program limited by Federal statute or
Executive order to a different class of
individuals with disabilities is not pro-
hibited by this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with disabil-
ities.

§§1207.121-1207.129 [Reserved]

§1207.130 Employment.

No qualified individual with a dis-
ability shall, on the basis of such dis-
ability, be subject to discrimination in
employment under any program or ac-
tivity conducted by the agency. The
definitions, requirements, and proce-
dures of section 501 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791), as estab-
lished by the Equal Employment Op-
portunity Commission in 29 CFR part
1614, shall apply to employment in fed-
erally conducted programs or activi-
ties.

§§1207.131-1207.139 [Reserved]

§1207.140 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§1207.150, no qualified individual with
disabilities shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§§1207.141-1207.149 [Reserved]

§1207.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with disabilities.
This paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with disabilities;
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(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§1207.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with disabilities receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with disabilities. The agency is
not required to make structural
changes in existing facilities where
other methods are effective in achiev-
ing compliance with this section. The
agency, in making alterations to exist-
ing buildings, shall meet accessibility
requirements to the extent compelled
by the Architectural Barriers Act of
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1968, as amended (42 U.S.C. 4151-4157),
and any regulations implementing it.
In choosing among available methods
for meeting the requirements of this
section, the agency shall give priority
to those methods that offer programs
and activities to qualified individuals
with disabilities in the most integrated
setting appropriate.

(2) Historic preservation programs. In
meeting the requirements of
§1207.150(a) in historic preservation
programs, the agency shall give pri-
ority to methods that provide physical
access to individuals with disabilities.
In cases where a physical alteration to
an historic property is not required be-
cause of §1207.150(a)(2) or (3), alter-
native methods of achieving program
accessibility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with disabilities into or
through portions of historic properties
that cannot otherwise be made acces-
sible; or

(iii) Adopting other innovative meth-
ods.

§1207.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with disabil-
ities. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
apply to buildings covered by this sec-
tion.

§8§1207.152-1207.159 [Reserved]

§1207.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with a disability
an equal opportunity to participate in,
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and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the individual with a dis-
ability.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with parties by telephone, tele-
communication devices for deaf per-
sons or equally effective telecommuni-
cation systems shall be used to com-
municate with persons with impaired
hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §1207.160 would
result in such alteration or burdens.
The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
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that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, individuals with dis-
abilities receive the benefits and serv-
ices of the program or activity.

§8§1207.161-1207.169 [Reserved]

§1207.170 Compliance procedures.

(a) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1614 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(b) Allegations of discrimination in the
adjudication of a Board case. (1) When a
party to a case pending before any of
the Board’s judges believes he or she
has been subjected to discrimination
on the basis of disability in the adju-
dication of the case, the party may
raise the allegation in a pleading filed
with the judge and served on all other
parties in accordance with 5 CFR
1201.26(b)(2).

(2) An allegation of discrimination in
the adjudication of a Board case must
be raised within 10 days of the alleged
act of discrimination or within 10 days
from the date the complainant should
reasonably have known of the alleged
discrimination. If the complainant
does not submit a complaint within
that time period, it will be dismissed as
untimely filed unless a good reason for
the delay is shown. The pleading must
be clearly marked ‘5 CFR part 1207 al-
legation of discrimination in the adju-
dication of a Board case.”

(3) The judge to whom the case is as-
signed shall decide the merits of any
timely allegation that is raised at this
stage of adjudication, and shall make
findings and conclusions regarding the
allegation either in an interim order or
in the initial decision, recommended
decision, or recommendation. Any re-
quest for reconsideration of the admin-
istrative judge’s decision on the dis-
ability discrimination claim must be
filed in accordance with the require-
ments of 5 CFR 1201.114 and 1201.115.

(4) If the judge to whom the case was
assigned has issued the initial decision,
recommended decision, or rec-
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ommendation by the time the party
learns of the alleged discrimination,
the party may raise the allegation in a
petition for review, cross petition for
review, or response to the petition or
cross petition. The petition for review,
cross petition for review or response to
the petition or cross petition must be
clearly marked ‘5 CFR part 1207 alle-
gation of discrimination in the adju-
dication of a Board case.”

(5) The Board shall decide the merits
of any timely allegation that is raised
at this stage of adjudication in a final
decision.

(c) All complaints of discrimination
on the basis of disability in programs
and activities conducted by the agency,
except for those described in para-
graphs (a) and (b) of this section, shall
be filed under the procedures described
in this paragraph.

(1) Who may file. Any person who be-
lieves that he or she has been subjected
to discrimination prohibited by this
part, or authorized representative of
such person, may file a complaint. Any
person who believes that any specific
class of persons has been subjected to
discrimination prohibited by this part
and who is a member of that class or
the authorized representative of a
member of that class may file a com-
plaint. A charge on behalf of a person
or member of a class of persons claim-
ing to be aggrieved may be made by
any person, agency or organization.

(2) Where and when to file. Complaints
shall be filed with the Director, Office
of Equal Employment Opportunity
(EEO Director), Merit Systems Protec-
tion Board, 16156 M Street, NW., Wash-
ington DC 20419, or e-mailed to
equalopportunity@mspdb.gov, within thir-
ty-five (35) calendar days of the alleged
act of discrimination. A complaint
filed by personal delivery is considered
filed on the date it is received by the
EEO Director. The date of filing by fac-
simile or e-mail is the date the fac-
simile or e-mail is sent. The date of fil-
ing by mail is determined by the post-
mark date; if no legible postmark date
appears on the mailing, the submission
is presumed to have been mailed five
days (excluding days on which the
Board is closed for business) before its
receipt. The date of filing by commer-
cial overnight delivery is the date the
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