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which release is expected. It will for-
ward a copy of the release notice to the
requester at the same time.

(g) Notice of Freedom of Information
Act lawsuit. Whenever a requester files
a lawsuit seeking to require release of
business information covered by para-
graph (d) of this section, the Board will
notify the business submitter prompt-
ly.

(h) Exceptions to mnotice requirements.
The notice requirements of this section
do not apply when:

(1) The Board decides that the infor-
mation should not be released;

(2) The information lawfully has been
published or otherwise made available
to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The disclosure is required by an
agency rule that:

(i) Was adopted after notice and pub-
lic comment;

(ii) Specifies narrow classes of
records submitted to the agency that
are to be released under the FOIA; or

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that release of the information could
reasonably be expected to cause sub-
stantial competitive harm.

(5) The information requested is not
designated by the submitter as exempt
from release according to agency regu-
lations issued under this section, when
the submitter has an opportunity to do
so at the time of sending the informa-
tion or a reasonable time thereafter,
unless the agency has good reason to
believe that disclosure of the informa-
tion would result in competitive harm;
or

(6) The designation made by the sub-
mitter according to Board regulations
appears obviously frivolous; except
that, in such case, the Board must pro-
vide the submitter with written notice
of any final administrative release de-
cision within a reasonable period be-
fore the stated release date.

§1204.15

Requests for Board records that were
created by another agency may, in ap-

Records of other agencies.

72

5 CFR Ch. Il (1-1-23 Edition)

propriate circumstances, be referred to
that agency for discussion or proc-
essing. In these instances, the Board
will notify the requester.

Subpart C—Appeals

§1204.21 Submission.

(a) A person may appeal the fol-
lowing actions, or failure to act by the
Clerk of the Board, a Regional Direc-
tor, or Chief Administrative Judge:

(1) A denial of access to agency
records;

(2) A denial of a request for a waiver
or reduced fees;

(3) A decision that it is technically
not possible to reproduce electroni-
cally maintained information in the re-
quester’s preferred format;

(4) A denial of a request for expedited
processing of information under this
part; or

(5) A failure to decide a request for
expedited processing within 10 work-
days from the date of the request.

(b) Appeals must be filed with the
Chairman, Merit Systems Protection
Board, 1615 M Street, NW., Washington,
DC 20419-0001 within 10 workdays from
the date of the denial. Any appeal must
include a copy of the initial request, a
copy of the letter denying the request,
and a statement of the reasons why the
requester believes the denying em-
ployee erred.

[64 FR 51039, Sept. 21, 1999, as amended at 65
FR 48886, Aug. 10, 2000]

§1204.22 Decision on appeal.

A decision on an appeal will be made
within 20 workdays after the appeal is
received. A decision not to provide ex-
peditious processing of a request will
be made within 15 workdays after the
appeal is received. The decision will be
in writing and will contain the reasons
for the decision and information about
the appellant’s right to seek court re-
view of the denial.

PART 1205—PRIVACY ACT
REGULATIONS

Subpart A—General Provisions

Sec.
1205.1 Purpose.
1205.2 Policy and scope.
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Subpart B—Procedures for Obtaining
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AUTHORITY: 5 U.S.C. 552a and 1204.

SOURCE: 64 FR 51043, Sept. 21, 1999, unless
otherwise noted.

Subpart A—General Provisions

§1205.1 Purpose.

This subpart implements the Privacy
Act of 1974, 5 U.S.C. bb2a, (‘‘the Act”)
by stating the procedures by which in-
dividuals may determine the existence
of, seek access to, and request amend-
ment of Board records concerning
themselves, and by stating the require-
ments that apply to Board employees’
use and disclosure of those records.

§1205.2 Policy and scope.

The Board’s policy is to apply these
regulations to all records that can be
retrieved from a system of records
under the Board’s control by using an
individual’s name or by using a num-
ber, symbol, or other way to identify
the individual. These regulations, how-
ever, do not govern the rights of the
parties in adversary proceedings before
the Board to obtain discovery from ad-
verse parties; those rights are governed
by part 1201 and part 1209 of this chap-
ter. These regulations also are not
meant to allow the alteration, either
before or after the Board has issued a
decision on an appeal, of evidence pre-
sented during the Board’s adjudication
of the appeal.
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§1205.3 Definitions.

The definitions of 5 U.S.C. 552a apply
to this part. In addition, as used in this
part:

(a) Inquiry means a request by an in-
dividual regarding whether the Board
has a record that refers to that indi-
vidual.

(b) Request for access means a request
by an individual to look at or copy a
record.

(c) Request for amendment means a re-
quest by an individual to change the
substance of a particular record by ad-
dition, deletion, or other correction.

(d) Requester means the individual re-
questing access to or amendment of a
record. The individual may be either
the person to whom the requested
record refers, a legal guardian acting
on behalf of the individual, or a rep-
resentative designated by that indi-
vidual.

§1205.4 Disclosure
records.

of Privacy Act

(a) Except as provided in 5 U.S.C.
552a(b), the Board will not disclose any
personal record information from sys-
tems of records it maintains to any in-
dividual other than the individual to
whom the record refers, or to any other
agency, without the express written
consent of the individual to whom the
record refers, or his or her representa-
tive or attorney.

(b) The Board’s staff will take nec-
essary steps, in accordance with the
law and these regulations, to protect
the security and integrity of the
records and the personal privacy inter-
ests of the subjects of the records.

Subpart B—Procedures for
Obtaining Records

§1205.11 Access to Board records.

(a) Submission of request. Inquiries or
requests for access to records must be
submitted to the appropriate regional
or field office of the Board, or to the
Clerk of the Board, U.S. Merit Systems
Protection Board, 1615 M Street, NW.,
Washington, DC 20419-0001. If the re-
quester has reason to believe that the
records are located in a regional or
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field office, the request must be sub-
mitted to that office. Requests sub-
mitted to the regional or field office
must be addressed to the Regional Di-
rector or Chief Administrative Judge
at the appropriate regional or field of-
fice listed in appendix II of 56 CFR part
1201.

(b) Form. Each submission must con-
tain the following information:

(1) The name, address, and telephone
number of the individual to whom the
record refers;

(2) The name, address, and telephone
number of the individual making the
request if the requester is someone
other than the person to whom the
record refers, such as a legal guardian
or an attorney, along with evidence of
the relationship. Evidence of the rela-
tionship may consist of an authenti-
cated copy of:

(i) The birth certificate of the minor
child, and

(ii) The court document appointing
the individual legal guardian, or

(iii) An agreement for representation
signed by the individual to whom the
record refers;

(3) Any additional information that
may assist the Board in responding to
the request, such as the name of the
agency that may have taken an action
against an individual, or the docket
number of the individual’s case;

(4) The date of the inquiry or request;

(5) The inquirer’s or requester’s sig-
nature; and

(6) A conspicuous indication, both on
the envelope and the letter, that the
inquiry is a “PRIVACY ACT RE-
QUEST”.

(c) Identification. BEach submission
must follow the identification require-
ments stated in §1205.13 of this part.

(d) Payment. Records usually will not
be released until fees have been re-
ceived.

[64 FR 51043, Sept. 21, 1999, as amended at 65
FR 48886, Aug. 10, 2000]

§1205.12 Time limits and determina-
tions.

(a) Board determinations. The Board
will acknowledge the request for access
to records and make a determination
on whether to grant it within 20 work-
days after it receives the request, ex-
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cept under the unusual circumstances
described below:

(1) When the Board needs to obtain
the records from other Board offices or
a Federal Records Center;

(2) When it needs to obtain and exam-
ine a large number of records;

(3) When it needs to consult with an-
other agency that has a substantial in-
terest in the records requested; or

(4) When other extenuating cir-
cumstances prevent the Board from
processing the request within the 20-
day period.

(b) Time extensions. When unusual cir-
cumstances exist, the Board may ex-
tend the time for making a determina-
tion on the request for no more than 10
additional workdays. If it does so, it
will notify the requester of the exten-
sion.

(c) Improper request. If a request or an
appeal is not properly labeled, does not
contain the necessary identifying in-
formation, or is submitted to the
wrong office, the time period for proc-
essing the request will begin when the
correct official receives the properly
labeled request and the necessary in-
formation.

(d) Determining officials. The Clerk of
the Board, a Regional Director, or a
Chief Administrative Judge will make
determinations on requests.

[64 FR 51043, Sept. 21, 1999; 64 FR 71267, Dec.
21, 1999]

§1205.13 Identification.

(a) In person. Each requester must
present satisfactory proof of identity.
The following items, which are listed
in order of the Board’s preference, are
acceptable proof of the requester’s
identity when the request is made in
person:

(1) A document showing the request-
er’s photograph;

(2) A document showing the request-
er’s signature; or

(3) If the items described in para-
graphs (a)(1) and (2) of the section are
not available, a signed statement in
which the requester asserts his or her
identity and acknowledges under-
standing that misrepresentation of
identity in order to obtain a record is
a misdemeanor and subject to a fine of
up to $5,000 under 5 U.S.C. 552a(i)(3).
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(b) By mail. The identification of a re-
quester making a request by mail must
be certified by a notary public or
equivalent official or contain other in-
formation to identify the requester. In-
formation could be the date of birth of
the requester and some item of infor-
mation in the record that only the re-
quester would be likely to know.

(c) Parents of minors, legal guardians,
and representatives. Parents of minors,
legal guardians, and representatives
must submit identification under para-
graph (a) or (b) of this section. Addi-
tionally, they must present an authen-
ticated copy of:

(1) The minor’s birth certificate, and

(2) The court order of guardianship,
or

(3) The agreement of representation,
where appropriate.

§1205.14 Granting access.

(a) The Board may allow a requester
to inspect records through either of the
following methods:

(1) It may permit the requester to in-
spect the records personally during
normal business hours at a Board office
or other suitable Federal facility closer
to the requester; or

(2) It may mail copies of the records
to the requester.

(b) A requester seeking personal ac-
cess to records may be accompanied by
another individual of the requester’s
choice. Under those circumstances,
however, the requester must sign a
statement authorizing the discussion
and presentation of the record in the
accompanying individuals presence.

§1205.15

(a) Basis. In accordance with 5 U.S.C.
552a(k)(2), the Board may deny access
to records that are of an investigatory
nature and that are compiled for law
enforcement purposes. Those requests
will be denied only where access to
them would otherwise be unavailable
under Exemption (b)(7) of the Freedom
of Information Act.

(b) Form. All denials of access under
this section will be made in writing
and will notify the requester of the
right to judicial review.

Denying access.
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§1205.16 Fees.

(a) No fees will be charged except for
making copies of records.

(b) Photocopies of records duplicated
by the Board will be subject to a
charge of 20 cents a page.

(c) If the fee to be assessed for any re-
quest is less than $100 (the cost to the
Board of processing and collecting the
fee), no charge will be made to the re-
quester.

(d) Fees for copying audio tapes and
computer records will be charged at a
rate representing the actual costs to
the Board, as shown in paragraphs
(d)(1) through (d)(3) of this section.

(1) Audio tapes will be provided at a
charge not to exceed $15 for each cas-
sette tape.

(2) Computer printouts will be pro-
vided at a charge of 10 cents a page.

(3) Records reproduced on computer
tapes, computer diskettes, or other
electronic media, will be provided at
the actual cost to the Board.

(e) The Board will provide one copy
of the amended parts of any record it
amends free of charge as evidence of
the amendment.

Subpart C—Amendment of
Records

§1205.21 Request for amendment.

A request for amendment of a record
must be submitted to the Regional Di-
rector or Chief Administrative Judge of
the appropriate regional or field office,
or to the Clerk of the Board, U.S. Merit
Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419-0001,
depending on which office has custody
of the record. The request must be in
writing, must be identified conspicu-
ously on the outside of the envelope
and the letter as a “PRIVACY ACT RE-
QUEST,” and must include the fol-
lowing information:

(a) An identification of the record to
be amended;

(b) A description of the amendment
requested; and

(c) A statement of the basis for the
amendment, along with supporting
documentation, if any.

[64 FR 51043, Sept. 21, 1999, as amended at 65
FR 48886, Aug. 10, 2000]
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§1205.22 Action on request.

(a) Amendment granted. If the Board
grants the request for amendment, it
will notify the requester and provide
him or her with a copy of the amend-
ment.

(b) Amendment denied. If the Board
denies the request for amendment in
whole or in part, it will provide the re-
quester with a written notice that in-
cludes the following information:

(1) The basis for the denial; and

(2) The procedures for appealing the
denial.

§1205.23 Time limits.

The Clerk of the Board, Regional Di-
rector, or Chief Administrative Judge
will acknowledge a request for amend-
ment within 10 workdays of receipt of
the request in the appropriate office
except under the unusual cir-
cumstances described in paragraphs
(a)(1) through (a)(4) of §1205.12 of this
part.

Subpart D—Appeals

§1205.31 Submitting appeal.

(a) A partial or complete denial, by
the Clerk of the Board, by the Regional
Director, or by the Chief Administra-
tive Judge, of a request for amendment
may be appealed to the Chairman,
Merit Systems Protection Board, 1615
M Street, NW., Washington, DC 20419-
0001 within 10 workdays from the date
of the denial.

(b) Any appeal must be in writing,
must be clearly and conspicuously
identified as a Privacy Act appeal on
both the envelope and letter, and must
include:

(1) A copy of the original request for
amendment of the record;

(2) A copy of the denial; and

(3) A statement of the reasons why
the original denial should be overruled.

[64 FR 51043, Sept. 21, 1999, as amended at 65
FR 48886, Aug. 10, 2000]

§1205.32 Decision on appeal.

(a) The Chairman will decide the ap-
peal within 30 workdays unless the
Chairman determines that there is
good cause for extension of that dead-
line. If an appeal is improperly labeled,
does not contain the necessary infor-
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mation, or is submitted to an inappro-
priate official, the time period for proc-
essing that appeal will begin when the
Chairman receives the appeal and the
necessary information.

(b) If the request for amendment of a
record is granted on appeal, the Chair-
man will direct that the amendment be
made. A copy of the amended record
will be provided to the requester.

(c) If the request for amendment of a
record is denied, the Chairman will no-
tify the requester of the denial and will
inform the requester of:

(1) The basis for the denial;

(2) The right to judicial review of the
decision under 5 U.S.C. 552a(g)(1)(A);
and

(3) The right to file a concise state-
ment with the Board stating the rea-
sons why the requester disagrees with
the denial. This statement will become
a part of the requester’s record.

PART 1206—OPEN MEETINGS

Subpart A—Purpose and Policy

Sec.
1206.1 Purpose.
1206.2 Policy.
1206.3 Definitions.
Subpart B—Procedures
1206.4 Notice of meeting.
1206.5 Change in meeting plans after notice.
1206.6 Decision to close meeting.

1206.7 Transcripts, recordings, or minutes of
open and closed meetings; public avail-
ability; retention.

1206.8 Providing information to the public.

1206.9 Procedures for expedited closing of
meetings.

Subpart C—Conduct of Meetings

1206.11 Meeting place.
1206.12 Role of observers.

AUTHORITY: 5 U.S.C. 552Db.

SOURCE: 54 FR 20367, May 11, 1989, unless
otherwise noted.

Subpart A—Purpose and Policy

§1206.1 Purpose.

The purpose of this part is to pre-
scribe the procedures by which the
Board will conduct open meetings in
accordance with the Government in the
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