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Subpart A—General Provisions

§7.1 General.

(a) This part implements the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, and prescribes rules gov-
erning the public availability of De-
partment of Transportation (DOT)
records.

(b) Subpart B of this part contains
the DOT regulations concerning the
public availability of:

(1) Records and indices that DOT is
required to publish in the FEDERAL
REGISTER pursuant to 5 U.S.C. 552(a)(1)
(described in §7.11(a)); and

(2) Records and indices that DOT is
required to make available to the pub-
lic in a reading room without need for
a specific request, pursuant to 5 U.S.C.
5562(a)(2) (described in §7.12(a)).

(c) Subpart C of this Part contains
the DOT regulations concerning
records that may be requested from
DOT under the FOIA, namely, records
that DOT is not required to publish in
the FEDERAL REGISTER or make pub-
licly available in a reading room under
5 U.S.C. 5562(a)(2)(A), (B), (C), and (E)
and frequently requested records even
if DOT has made them publicly avail-
able as required under 5 U.S.C.
5562(a)(2)(D). Because DOT and its com-
ponents make many of these records
available on their Web pages (http:/
www.dot.gov or hitp:/www.dot.gov/foia),
requesters may find it preferable to ob-
tain such records directly from the
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Web pages instead of submitting a
FOIA request, if the Web pages contain
records that meet their needs.

(d) Subpart D of this part contains
the DOT regulations concerning time
limits applicable to processing requests
for records under subpart C.

(e) Subpart E of this part contains
the DOT regulations concerning proc-
essing fees applicable to records made
available under subpart B or requested
under subpart C.

§7.2 Definitions.

Unless the context requires other-
wise, the following definitions apply in
this part:

Act and FOIA mean the Freedom of
Information Act, 5 U.S.C. 552, as
amended.

Administrator means the head of each
Operating Administration.

Components—see the definition of De-
partment in this section.

Concurrence means that the approval
of the individual being consulted is re-
quired in order for the subject action
to be taken.

Confidential commercial information
means trade secrets and confidential,
privileged, and/or proprietary business
or financial information submitted to
DOT by any person.

Consultation has its ordinary mean-
ing; the approval of the individual
being consulted is not required in order
for the subject action to be taken.

Department or DOT means the De-
partment of Transportation, including
the Office of the Secretary, the Office
of Inspector General, and all DOT Oper-
ating Administrations, any of which
may be referred to as a DOT compo-
nent.

First-party request means a request by
an individual for records pertaining to
that individual.

Hourly rate means the actual hourly
base pay for a civilian employee.

Operating Administration means one of
the following components of the De-
partment:

(1) Federal Aviation Administration;

(2) Federal Highway Administration;

(3) Federal Motor Carrier Safety Ad-
ministration;

(4) Federal Railroad Administration;

(5) Federal Transit Administration;

(6) Maritime Administration;
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(7) National Highway Traffic Safety
Administration;

(8) Pipeline and Hazardous Materials
Safety Administration; and

(9) Saint Lawrence Seaway Develop-
ment Corporation.

Reading room records are those
records required to be made available
to the public without a specific request
under 5 U.S.C. 552(a)(2), as described in
§7.12.

Record includes any writing, drawing,
map, recording, diskette, DVD, CD-
ROM, tape, film, photograph, or other
documentary material, regardless of
medium, by which information is pre-
served. The term also includes any
such documentary material stored
electronically by computer.

Redact means delete or mark over.

Representative of the mnews media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. ‘“News”
means information that is about cur-
rent events or that would be of current
interest to the public.

Responsible DOT official means the
head of the DOT Operating Administra-
tion concerned, or the General Counsel
or the Inspector General, as the case
may be, or the designee of any of them
authorized to take an action under this
Part.

Secretary means the Secretary of
Transportation or any individual to
whom the Secretary has delegated au-
thority in the matter concerned.

Toll means temporarily stop the run-
ning of a time limit.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017]

Subpart B—Information Required
To Be Made Public by DOT

§7.11 What records are published in
the Federal Register, and how are
they accessed?

(a) General. Pursuant to 5 U.S.C.
552(a)(1), DOT publishes the following
records in the FEDERAL REGISTER and
makes an index of the records publicly
available. For purposes of this para-
graph, material that is reasonably
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available to the class of persons af-
fected by the material is considered to
be published in the FEDERAL REGISTER
when the material is incorporated by
reference with the approval of the Di-
rector of the Federal Register.

(1) Descriptions of DOT’s organiza-
tion and the established places at
which, the officers from whom, and the
methods by which, the public may se-
cure information and make submittals
or obtain decisions;

(2) Statements of the general course
and methods by which DOT’s functions
are channeled and determined, includ-
ing the nature and requirements of all
formal and informal procedures avail-
able;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by DOT; and

(5) Each amendment, revision, or re-
peal of any material listed in para-
graphs (a)(1) through (4) of this section.

(b) Federal Register locations. DOT
makes its FEDERAL REGISTER publica-
tions and indices publicly available at
the physical locations identified in
§7.12(b). The publications and indices
can be accessed online at http:/
www.federalregister.gov.

§7.12 What records are available in
reading rooms, and how are they
accessed?

(a) General. Pursuant to 5 TU.S.C.
562(a)(2), unless the following records
are promptly published and offered for
sale or published in the FEDERAL REG-
ISTER, DOT and its components make
the following records, and an index to
the records, available in a reading
room, including an electronic reading
room if the records were created by
DOT on or after November 1, 1996:

(1) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases;

(2) Statements of policy and interpre-
tations that have been adopted by
DOT;
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(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public; and

(4) Copies of all records, regardless of
form or format, that have been re-
leased to any person under subpart C of
this part and that:

(i) Because of the nature of their sub-
ject matter, DOT determines have be-
come or are likely to become the sub-
ject of subsequent requests for substan-
tially the same records; or

(ii) Have been requested three or
more times.

(5) A general index of the records list-
ed in paragraph (a)(4) of this section.

(b) Reading room locations. DOT
makes its reading room records and in-
dices (in the form of lists or links)
available at hittps://
www.transportation.gov/foia. To the ex-
tent that DOT continues to make read-
ing rooms available at a physical loca-
tion, those locations are listed on the
DOT FOIA Web site at htips:/
www.transportation.gov/foia.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017; 84 FR 71733, Dec. 27,
2019; 86 FR 17295, Apr. 2, 2021]

§7.13 How are copies of publicly avail-
able records obtained?

(a) Copies of materials covered by this
subpart that are published and offered for
sale. Records that are ordinarily made
available to the public as a part of an
information program of the Govern-
ment, such as news releases and pam-
phlets, may be obtained upon request
by contacting the appropriate DOT lo-
cation identified in §7.12(b) or the
sources identified in §7.41(g), and pay-
ing the applicable duplication fee or
purchase price. Whenever practicable,
DOT also makes the publications avail-
able at the appropriate physical loca-
tions identified in §7.12(b).

(b) Copies of materials covered by this
subpart that are mot published and of-
fered for sale. Such records may be or-
dered, upon payment of the appropriate
fee (if any fee applies), through the ap-
plicable FOIA Requester Service Cen-
ter or through the DOT Dockets Office
identified in §7.12(b):

(1) Per copy of each page (not larger
than 8.5 x 14 inches) reproduced by pho-
tocopy or similar means—US $0.10.
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(2) Per copy prepared by any other
method of duplication—actual direct
cost of production.

(3) Copies are certified upon request
by contacting the applicable FOIA Re-
quester Service Center listed in §7.27
and paying the fee prescribed in
§7.41(e).

§7.14 Redaction of information that is
exempt from disclosure.

Whenever DOT determines it to be
necessary to prevent the disclosure of
information required or authorized to
be withheld by FOIA or another Fed-
eral statute (such as, to prevent a
clearly unwarranted invasion of per-
sonal privacy), DOT redacts such infor-
mation from any record covered by this
subpart that is published or made
available. A full explanation of the jus-
tification for the deletion accompanies
the record published or made available.

§7.15 Protection of records.

Records made available to the public
under this subpart may not be re-
moved, altered, destroyed, or mutilated
(this excludes duplicate copies that are
provided to a member of the public to
take and keep). 18 U.S.C. 641 provides
for criminal penalties for embezzle-
ment or theft of Government records.
18 U.S.C. 2071 provides for criminal pen-
alties for the willful and unlawful con-
cealment, mutilation or destruction of,
or the attempt to conceal, mutilate, or
destroy, Government records.

Subpart C—Availability of Reason-

ably Described Records
Under the Freedom of Infor-
mation Act

§7.21 What does this subpart cover?

(a) Except as otherwise provided in
paragraph (b) of this section, this sub-
part applies to reasonably described
records that are made available in re-
sponse to written requests under FOIA.

(b) This subpart does not apply to:

(1) Records published in the FEDERAL
REGISTER.

(2) Records published and offered for
sale.

(3) Records (other than frequently re-
quested records) made available in a
reading room.

n
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(4) Records or information compiled
for law enforcement purposes and cov-
ered by the disclosure exemption de-
scribed in §7.23(c)(T)(A) if—

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law; and

(ii) There is reason to believe that—

(A) The subject of the investigation
or proceeding is not aware of its pend-
ency; and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings.

(5) Informant records maintained by
any criminal law enforcement compo-
nent of DOT under an informant’s
name or personal identifier, if re-
quested by a third party according to
the informant’s name or personal iden-
tifier, unless the informant’s status as
an informant has been officially con-
firmed.

§7.22 Who administers this subpart?

(a) A Chief FOIA Officer is appointed
by the Secretary to oversee DOT’s
compliance with the Act pursuant to 5
U.S.C. 552(k). The DOT Chief FOIA Offi-
cer is designated at 49 CFR 1.27a as the
Career Deputy General Counsel.

(b) Each DOT FOIA Requester Serv-
ice Center listed in §7.27 is the initial
point of contact for providing informa-
tion about its processing of requests.

(c) One or more Public Liaisons are
designated by the Chief FOIA Officer
for each DOT FOIA Requester Service
Center listed in §7.27. Public Liaisons
assist requesters in reducing delays
and resolving disputes, as described in
5 U.S.C. 552(k)(6).

(d) Authority to administer this sub-
part and to issue determinations with
respect to initial requests and appeals
of initial denials has been delegated as
follows:

(1) To the General Counsel for the
records of the Office of the Secretary
by 49 CFR 1.27.

(2) To the Inspector General for
records of the Office of Inspector Gen-
eral by 49 CFR 1.74.

(3) To the Administrator of each DOT
Operating Administration for records
of that component by 49 CFR 1.81.

(4) Each responsible DOT official may
redelegate the authority to issue final
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determinations of appeals of initial de-
nials to that official’s deputy or to not
more than one other officer who re-
ports directly to the official and who is
located at the headquarters of that
DOT component.

(5) Any such final determination by
an Administrator or an Administra-
tor’s designee (following an appeal of
an initial denial) is subject to concur-
rence by the General Counsel or the
General Counsel’s designee, if the final
determination is not to disclose a
record or portion of a record under this
part, or not to grant a request for a fee
waiver or reduction.

(6) The Inspector General or the In-
spector General’s designee must con-
sult with the General Counsel or the
General Counsel’s designee before
issuing a final determination following
an appeal of an initial denial, if the
final determination is not to disclose a
record or portion of a record under this
part, or not to grant a request for a fee
waiver or reduction.

§7.23 What limitations apply to disclo-
sure?

(a) Policy. It is DOT policy to make
its records available to the public to
the greatest extent possible, in keeping
with the spirit of FOIA. This includes
releasing reasonably segregable and
meaningful nonexempt information in
a document from which exempt infor-
mation is withheld.

(b) Statutory disclosure requirement. As
provided in 5 U.S.C. 552(a)(3)(A), DOT
makes reasonably described records
available upon request from a member
of the public, when the request is sub-
mitted in accordance with this subpart,
except to the extent that the records
contain information exempt from
FOIA’s mandate of disclosure as pro-
vided in 5 U.S.C. 552(b).

(c) Statutory exemptions. Exempted
from FOIA’s statutory disclosure re-
quirement are matters that are:

(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy, and
are in fact properly classified pursuant
to such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,
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(3) Specifically exempted from disclo-
sure by statute (other than the Privacy
Act, 5 U.S.C. b552a, or Open Meetings
Act, 5 U.S.C. 552b, as amended), in that
the statute:

(1) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
establishes particular criteria for with-
holding, or refers to particular types of
matters to be withheld; or

(ii) Specifically allows withholding
from release under FOIA by citation to
5 U.S.C. 552;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters that would
not be available by law to a party
other than an agency in litigation with
the agency, provided that the delibera-
tive process privilege shall not apply to
records created 25 years or more before
the date on which the records were re-
quested;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation—

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair or an impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, tribal,
or foreign agency or authority or any
private institution which furnished in-
formation on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;
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(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions or would dis-
close guidelines for law enforcement
investigations or prosecutions, if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(d) Application of exemptions. DOT
shall withhold information pursuant to
a statutory exemption only if:

(1) DOT reasonably foresees that dis-
closure would harm an interest pro-
tected by an exemption under para-
graph (c) of this section; or

(2) Disclosure is prohibited by law or
otherwise exempted from disclosure
under paragraph (c)(3) of this section.

(e) Redacted information. DOT indi-
cates the amount of information re-
dacted from records released under the
FOIA and the exemption(s) relied upon
in redacting the information, at the
place in the record where the redaction
is made, when technically feasible and
when doing so does not harm an inter-
est protected by the exemption con-
cerned.

(f) Non-confidentiality of requests. DOT
releases the names of FOIA requesters
and descriptions of the records they
have sought, as shown on DOT FOIA
logs, except to the extent that a statu-
tory exemption authorizes or requires
withholding of the log information.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May b5, 2017; 82 FR 25740, June 5,
2017]

§724 How do I submit a FOIA re-
quest?

(a) Each person desiring access to or
a copy of a record covered by this sub-
part must make a written request (via
paper, facsimile or electronic mail) for
the record. The request should—
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(1) Indicate that it is being made
under FOIA;

(2) Display the word ‘‘FOIA” promi-
nently on the envelope or on the sub-
ject line of the email or facsimile;

(3) Be addressed to the appropriate
FOIA Requester Service Center as set
forth in §7.27;

(4) State the format (e.g., paper, com-
pact disc) in which the information is
sought, if the requester has a pref-
erence (see §7.26(c)); and

(5) Describe the record or records
sought to the fullest extent possible. In
this regard, the request should describe
the subject matter of the record and, if
known, indicate the date when it was
made, the place where it was made, and
the individual or office that made it. If
the description does not enable the of-
fice handling the request to identify or
locate the record sought, that office
will contact the requester for addi-
tional information. So that the office
may contact the requester for addi-
tional information, the request should
provide the requester’s complete con-
tact information, including name, ad-
dress, telephone number, and email ad-
dress, if any.

(b) With respect to fees, the request
must—

(1) Specify the fee category (commer-
cial use, news media, educational insti-
tution, noncommercial scientific insti-
tution, or other; see §7.42(g)) in which
the requester claims the request falls
and the basis of this claim (see subpart
E of this Part for fees and fee waiver
requirements);

(2) Support any request for fee waiver
by addressing, to the fullest extent pos-
sible, how the criteria set out in
§7.43(c) for establishing that the re-
quest is in the public interest have
been met, if relevant;

(3) State the maximum amount of
fees that the requester is willing to pay
and/or include a request for a fee waiv-
er or reduction (if a maximum amount
is not stated by the requester, DOT
will assume the requester is willing to
pay up to US $25);

(c) If the requester seeks expedited
processing at the time of the initial re-
quest, the request must include a
statement supporting expedited proc-
essing, as set forth in §7.31(c);
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(d) A request is not considered to be
a FOIA request if the record or records
sought are insufficiently described
such that DOT is unable to respond as
required by FOIA. The twenty Federal
working day limit for responding to re-
quests, described in §7.31(a)(2), will not
start to run until the request is deter-
mined by DOT to be sufficiently under-
stood to enable DOT to respond as con-
templated under FOIA (or would have
been so determined with the exercise of
due diligence by an employee of DOT)
and is considered received (see para-
graph (e)); and

(e) Provided the request is considered
to be a FOIA request (see paragraph
(d)), the request is considered received
when it is first received by the FOIA
office to which it should have been
originally sent, as shown in §7.27, but
in any event not later than ten Federal
working days after it is first received
by any DOT FOIA Requester Service
Center identified in §7.27.

(f) As provided in §7.35, DOT’s time
limit for responding to a FOIA request
as set forth in subpart D may be tolled
one time to seek additional informa-
tion needed to clarify the request and
as often as necessary to clarify fee
issues with the requester.

§7.25 How does DOT handle
party requests?

first-

(a) DOT processes FOIA requests
from first-party requesters in accord-
ance with this regulation. DOT also
processes such requests in accordance
with the Privacy Act (6 U.S.C. 552a) if
the records reside in a Privacy Act sys-
tem of records (defined in 5 U.S.C.
bb2a(a)(b) as a system from which infor-
mation is retrieved by the individual’s
name or some other personal identi-
fier). Whichever statute provides great-
er access is controlling.

(b) First party requesters must estab-
lish their identity to DOT’s satisfac-
tion before DOT will process the re-
quest under the Privacy Act. DOT may
request that first party requesters au-
thenticate their identity to assist with
our evaluation of the application of
FOIA exemptions, such as FOIA Ex-
emption 6, 5 U.S.C. 552(b)(6), to the re-
quested records. Acceptable methods of
authenticating the requester’s identity
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include those outlined in DOT’s Pri-
vacy Act regulations at 49 CFR 10.37.

§7.26 To what extent and in what for-
mat are records searched and made
available?

(a) Existing records. A request may
seek only records that are in existence
at the time of the request. In deter-
mining which records are responsive to
a request, DOT ordinarily will include
only records in its possession as of the
date it begins its search for them. If
any other date is used, DOT will inform
the requester of that date. DOT con-
siders records created after the begin-
ning of the search to be non-responsive
to a request. A request made under this
subpart may not require that new
records be created in response to the
request by, for example, combining or
compiling selected items from manual
files, preparing a new computer pro-
gram, or calculating proportions, per-
centages, frequency distributions,
trends, or comparisons. DOT may, in
its discretion, create a new record as
an alternative to disclosing existing
records, if DOT determines that cre-
ating a new record will be less burden-
some than disclosing large volumes of
unassembled material and if the re-
quester consents to accept the newly-
created record in lieu of the existing
records.

(b) Electronic records. DOT makes a
reasonable effort to search electronic
records without significantly inter-
fering with the operation of the af-
fected information system.

(c) Format of production. DOT pro-
vides records in the form or format
sought by the requester, if the records
are readily reproducible in that form or
format.

(d) Photocopying of records. Original
records ordinarily are copied except
where, in DOT’s judgment, copying
would endanger the quality of the
original or raise the reasonable possi-
bility of irreparable harm to the
record. Original records are not re-
leased from DOT custody. DOT may
make records requested under this sub-
part available for inspection and copy-
ing during regular business hours at
the place where the records are lo-
cated.
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(e) If no responsive record is located. If
DOT cannot locate a requested record
in agency files after a reasonable
search (e.g., because the record was
never created or was disposed of), DOT
so notifies the requester.

§7.27 What are the designated DOT
FOIA Requester Service Centers?

(a) A request for a record under this
subpart may be submitted via paper,
facsimile, or electronic mail to the
FOIA Requester Service Center des-
ignated for the DOT component where
the records are located, at the elec-
tronic mail addresses or facsimile num-
bers identified at hittps:/
www.transportation.gov/foia or the mail-
ing addresses indicated below (unless a
more up-to-date mailing address has
been designated at hittps:/
www.transportation.gov/foia):

(1) FOIA Requester Service Centers
at 1200 New Jersey Avenue SE., Wash-
ington, DC 20590:

(i) FOIA Requester Service Center at
Federal Highway Administration,
Room E64-302 (unless a more specific
address has been designated by FHWA
at http:/www.fhwa.dot.gov/foia);

(ii) FOIA Requester Service Center at
Federal Motor Carrier Safety Adminis-
tration, Room W66-458;

(iii) FOIA Requester Service Center
at Federal Railroad Administration,
Room W33-437;

(iv) FOIA Requester Service Center
at Federal Transit Administration,
Room E42-315;

(v) FOIA Requester Service Center at
Maritime Administration, Room W24-
233;

(vi) FOIA Requester Service Center
at National Highway Traffic Safety Ad-
ministration, Room W41-311;

(vii) FOIA Requester Service Center
at Office of the Secretary of Transpor-
tation, Room W94-122;

(viii) FOIA Requester Service Center
at Office of Inspector General, Room
W1T70-329;

(ix) FOIA Requester Service Center
at Pipeline and Hazardous Materials
Safety Administration, Room E23-306;
and

(2) FOIA Requester Service Center at
Federal Aviation Administration, 800
Independence Avenue SW., Room 306,
Washington, DC 20591 (unless a more
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specific address has been designated by
FAA at htitp:/www.faa.dot.gov/foia).

(3) FOIA Requester Service Center at
Associate Administrator’s Office, Saint
Lawrence Seaway Development Cor-
poration, 180 Andrews Street, P.O. Box
520, Massena, NY 13662-0520.

(b) If the person making the request
does not know where in DOT the
records are located, the person may
submit the request to the FOIA Re-
quester Service Center at Office of the
Secretary of Transportation, 1200 New
Jersey Avenue SE., Room W94-122,
Washington, DC 20590 or by facsimile:
202-366-8536. Requesters also may con-
tact the FOIA Requester Service Cen-
ter at the Office of the Secretary of
Transportation at 202-366-4542 with
questions about how to submit a FOIA
request or to confirm the mailing ad-
dresses indicated in this part.

(c) Requests for records under this
part, and FOIA inquiries generally,
may be made by accessing the DOT
Home Page on the Internet (https:/
www.transportation.gov) and clicking on
the Freedom of Information Act link
(https://www.transportation.gov/foia).

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017]

§7.28 How does DOT handle requests
that concern more than one Gov-
ernment agency?

(a) If the release of a DOT-created
record covered by this subpart would
be of concern to DOT and one or more
other Federal agencies, the determina-
tion as to release is made by DOT, but
only after consultation with the other
concerned agency.

(b) If the release of a DOT-created
record covered by this subpart would
be of concern to DOT and a State,
local, or tribal Government, a territory
or possession of the United States, or a
foreign Government, the determination
as to release is made by DOT, but only
after consultation with the other con-
cerned Governmental jurisdiction.

(c) DOT refers a request for a non-
DOT-created record covered by this
subpart (or the relevant portion there-
of) for decision by the Federal agency
that is best able to determine the
record’s exemption status (usually,
this is the agency that originated the
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record), but only if that agency is sub-
ject to FOIA. DOT makes such refer-
rals expeditiously and notifies the re-
quester in writing that a referral has
been made. DOT informs the requester
that the Federal agency to which DOT
referred the request will respond to the
request, unless DOT is precluded from
attributing the record in question to
that agency.

(d) DOT components will handle all
consultations and referrals they re-
ceive from other agencies or DOT com-
ponents according to the date the FOIA
request initially was received by the
first agency or DOT component, not
any later date.

§7.29 When and how does DOT consult
with submitters of commercial in-
formation?

(a) If DOT receives a request for a
record that includes information des-
ignated by the submitter of the infor-
mation as confidential commercial in-
formation, or that DOT has some other
reason to believe may contain informa-
tion of that type (see §7.23(c)(4)), DOT
notifies the submitter expeditiously
and asks the submitter to submit any
written objections to release (unless
paragraphs (c¢) and (d) of this section
apply). At the same time, DOT notifies
the requester that notice and an oppor-
tunity to comment are being provided
to the submitter. To the extent per-
mitted by law, DOT affords the sub-
mitter a reasonable period of time to
provide a detailed statement of any
such objections. The submitter’s state-
ment must specify all grounds for with-
holding any of the information. The
burden is on the submitter to identify
with specificity all information for
which exempt treatment is sought and
to persuade the agency that the infor-
mation should not be disclosed.

(b) The responsible DOT component,
to the extent permitted by law, con-
siders carefully a submitter’s objec-
tions and specific grounds for non-
disclosure prior to determining wheth-
er to disclose commercial information.
Whenever DOT decides to disclose such
information over the objection of a
submitter, the office responsible for
the decision provides the submitter
with a written notice of intent to dis-
close, which is sent to the submitter a
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reasonable number of days prior to the
specified date upon which disclosure is
intended. The written notice to the
submitter includes:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not accepted;

(2) A description of the commercial
information to be disclosed; and

(3) A specific disclosure date.

(c) The notice requirements of this
section do not apply if:

(1) DOT determines that the informa-
tion should not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(d) The procedures established in this
section do not apply in the case of:

(1) Information submitted to the Na-
tional Highway Traffic Safety Admin-
istration and addressed in 49 CFR part
512.

(2) Information contained in a docu-
ment to be filed or in oral testimony
that is sought to be withheld pursuant
to Rule 12 of the Rules of Practice in
Aviation Economic Proceedings (14
CFR 302.12).

(3) Information submitted to the Fed-
eral Motor Carrier Safety Administra-
tion and addressed in 49 CFR 389.9.

(e) Whenever a requester brings suit
seeking to compel disclosure of con-
fidential commercial information, the
responsible DOT component promptly
notifies the submitter. The submitter
may be joined as a necessary party in
any suit brought against DOT or a DOT
component for nondisclosure.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017]

Subpart D—Time Limits

§7.31 What time limits apply to DOT
with respect to initial determina-
tions?

(a) In general. (1) DOT ordinarily re-
sponds to requests according to their
order of receipt.

(2) DOT makes an initial determina-
tion whether to release a record re-
quested pursuant to subpart C of this
Part within twenty Federal working
days after the request is received by
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the appropriate FOIA Requester Serv-
ice Center designated in §7.27, except
that DOT may extend this time limit
by up to ten Federal working days, or
longer, in accordance with §7.34. In ad-
dition, DOT may toll this time limit
one time to seek additional informa-
tion needed to clarify the request and
as often as necessary to clarify fee
issues with the requester (see §7.35).

(3) DOT notifies the requester of
DOT’s initial determination. If DOT de-
cides to grant the request in full or in
part, DOT makes the record (or the
granted part) available as promptly as
possible and provides the requester
with written notification of DOT’s de-
termination, the reasons for the deter-
mination, and the right of the re-
quester to seek assistance from the
FOIA Public Liaison. If DOT denies the
request in full or in part, because the
record (or the denied part) is subject to
an exemption, is not within DOT’s cus-
tody and control, or was not located
following a reasonable search, DOT no-
tifies the requester of the denial in
writing and includes in the notice the
reason for the determination, the right
of the requester to appeal the deter-
mination, the name and title of each
individual responsible for the initial
determination to deny the request, and
the requester’s right to seek dispute
resolution services from the FOIA Pub-
lic Liaison or the Office of Government
Information Services. The denial letter
includes an estimate of the volume of
records or information withheld, in
number of pages or other reasonable
form of estimation. This estimate does
not need to be provided if the volume is
otherwise indicated through deletions
on records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption. DOT marks or annotates
records disclosed in part to show both
the amount and location of the infor-
mation deleted whenever practicable
(see §7.23(d)).

(b) Multi-track processing of initial re-
quests. (1) A DOT component may use
two or more processing tracks by dis-
tinguishing between simple and more
complex requests based on the amount
of work and/or time needed to process
the request, or based on the number of
pages involved.
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(2) A DOT component using multi-
track processing may provide request-
ers in its slower track(s) with an oppor-
tunity to limit the scope of their re-
quests in order to qualify for faster
processing within the specified limits
of the component’s faster track(s). In
that event, the component contacts the
requester either by telephone, letter,
facsimile, or electronic mail, which-
ever is most efficient in each case.

(3) Upon receipt of a request that will
take longer than ten days to process, a
DOT component shall assign an indi-
vidualized tracking number to the re-
quest and notify the requester of the
assigned number. Requesters may con-
tact the appropriate DOT component
FOIA Requester Service Center to de-
termine the status of the request.

(c) Expedited processing of initial re-
quests. (1) Requests are processed out of
order and given expedited treatment
whenever a compelling need is dem-
onstrated and DOT determines that the
compelling need involves:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(ii) A request made by a person pri-
marily engaged in disseminating infor-
mation, with a time urgency to inform
the public of actual or alleged Federal
Government activity.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, the
request for expedited processing must
be received by the FOIA office for the
component that maintains the records
requested, as identified in §7.27.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that individual’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. A re-
quester within the category in para-
graph (c)(1)(ii) of this section must es-
tablish a particular urgency to inform
the public about the Government activ-
ity involved in the request, beyond the
public’s right to know about Govern-
ment activity generally.
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(4) Within ten calendar days of re-
ceipt of a request for expedited proc-
essing, the proper component decides
whether to grant it and notifies the re-
quester of the decision. If DOT grants a
request for expedited treatment, the
request is given priority and is proc-
essed as soon as practicable. If DOT de-
nies a request for expedited processing,
any appeal of that denial is acted on
expeditiously.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017]

§7.32 What time limits apply to a re-
quester when appealing DOT’s ini-
tial or final determination?

(a) Denial of records request. When the
responsible DOT official determines
that a record request will be denied, in
whole or in part, because the record is
subject to an exemption, is not in
DOT’s custody and control, or was not
located following a reasonable search,
DOT provides the requester with the
written statement described in
§7.31(a)(3).

(b) Denial of fee waiver. When the re-
sponsible DOT official denies, in whole
or in part, a request for a waiver of fees
made pursuant to §7.24(b) or §7.43(c),
DOT provides the requester with writ-
ten notification of that determination,
the reasons for the determination, the
right of the requester to appeal the de-
termination within DOT, and the re-
quester’s right to seek assistance in
resolution of disputes from the FOIA
Public Liaison or Office of Government
Information Services.

(c) Denial of expedited processing.
When the responsible DOT official de-
nies a request for expedited processing
made pursuant to §7.31(c), DOT pro-
vides the requester with written notice
of that determination, the reasons for
the determination, the right to appeal
the determination within DOT, and the
requester’s right to seek dispute reso-
lution services from the FOIA Public
Liaison or Office of Government Infor-
mation Services.

(d) Right to administrative appeal. Any
requester to whom a record has not
been made available within the time
limits established by §7.31 and any re-
quester who has been provided a writ-
ten determination pursuant to para-
graphs (a), (b), or (c) of this section
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may appeal to the responsible DOT of-
ficial.

(1) Each appeal must be made in writ-
ing to the appropriate DOT appeal offi-
cial and postmarked or, in the case of
electronic or facsimile transmissions
transmitted, within ninety calendar
days from the date the initial deter-
mination is signed and should include
the DOT file or reference number as-
signed to the request and all informa-
tion and arguments relied upon by the
person making the request. The con-
tact information for all DOT compo-
nent appeal officials is identified in the
DOT FOIA Reference Guide available
at https://www.transportation.gov/foia.
The envelope in which a mailed appeal
is sent or the subject line of an appeal
sent electronically or by facsimile
should be prominently marked: ‘“‘FOIA
Appeal.” The twenty Federal working
day limit described in §7.33(a) will not
begin to run until the appeal has been
received by the appropriate office and
identified as an appeal under FOIA, or
would have been so identified with the
exercise of due diligence, by a DOT em-
ployee.

(2) Whenever the responsible DOT of-
ficial determines it is necessary, the
official may require the requester to
furnish additional information, or
proof of factual allegations, and may
order other proceedings appropriate in
the circumstances. DOT’s time limit
for responding to an appeal may be ex-
tended as provided in §7.34. The deci-
sion of the responsible DOT official as
to the availability of the record, the
appropriateness of a fee waiver or re-
duction, or the appropriateness of expe-
dited ©processing, constitutes final
agency action for the purpose of judi-
cial review.

(3) The decision of the responsible
DOT official to deny a record request,
to deny a request for a fee waiver or re-
duction, or to deny a request for expe-
dited processing is considered to be a
denial by the Secretary for the purpose
of 5 U.S.C. 552(a)(4)(B).

(4) When the responsible DOT official
denies an appeal, the requester is in-
formed in writing of the reasons for the
denial of the request and the names
and titles or positions of each person
responsible for the determination, and
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that judicial review of the determina-
tion is available in the United States
District Court for the judicial district
in which the requester resides or has
his or her principal place of business,
the judicial district in which the re-
quested records are located, or the Dis-
trict of Columbia.

(e) Right to judicial review. Any re-
quester who has not received an initial
determination on his or her request
within the time limits established by
§7.31 can seek immediate judicial re-
view, which may be sought without the
need to first submit an administrative
appeal. Any requester who has received
a written determination denying his or
her administrative appeal or who has
not received a written determination of
his or her administrative appeal within
the time limits established by §7.33 can
seek judicial review. A determination
that a record request is denied, that a
request for a fee waiver or reduction is
denied, and/or that a request for expe-
dited processing is denied does not con-
stitute final agency action for the pur-
pose of judicial review unless it is
made by the responsible DOT official.
Judicial review may be sought in the
United States District Court for the ju-
dicial district in which the requester
resides or has his or her principal place
of business, the judicial district in
which the requested records are lo-
cated, or the District of Columbia.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21139, May 5, 2017]

§7.33 What time limits apply to DOT
with respect to administrative ap-
peals (final determinations)?

(a) In general. (1) DOT ordinarily
processes appeals according to their
order of receipt.

(2) DOT issues a determination with
respect to any appeal made pursuant to
§7.32(d) within twenty Federal working
days after receipt of such appeal, ex-
cept that in unusual circumstances
DOT may extend this time limit by up
to ten Federal working days in accord-
ance with §7.34(a) or for more than ten
Federal working days in accordance
with §7.34(b). DOT notifies the re-
quester making the appeal imme-
diately, in writing, if the agency takes
an extension of time. DOT may inform
the requester making the appeal, at
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any time, of exceptional circumstances
delaying the processing of the appeal
(see §7.34(c)).

(b) Multi-track processing of appeals.
(1) A DOT component may use two or
more processing tracks by distin-
guishing between simple and more
complex appeals based on the amount
of work and/or time needed to process
the appeal, or based on the amount of
information involved.

(2) A DOT component using multi-
track processing may provide persons
making appeals in its slower track(s)
with an opportunity to limit the scope
of their appeals in order to qualify for
faster processing within the specified
limits of the component’s faster
track(s). A component doing so will
contact the person making the appeal
either by telephone, letter, facsimile,
or electronic mail, whichever is most
efficient in each case.

(c) Expedited processing of appeals. (1)
An appeal is processed out of order and
given expedited treatment whenever a
compelling need is demonstrated and
DOT determines that the compelling
need involves:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(ii) A request made by a person pri-
marily engaged in disseminating infor-
mation, with a time urgency to inform
the public of actual or alleged Federal
Government activity.

(2) A request for expedited processing
may be made at the time of the appeal
or at a later time. For a prompt deter-
mination, a request for expedited proc-
essing must be received by the compo-
nent that is processing the appeal for
the records requested.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that individual’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. A re-
quester within the category in para-
graph (c¢)(1)(ii) of this section must es-
tablish a particular time urgency to in-
form the public about the Government
activity involved in the request, be-
yond the public’s right to know about
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Government activity generally. A per-
son granted expedited processing under
§7.31(c) need merely certify that the
same circumstances apply.

(4) Within ten calendar days of re-
ceipt of a request for expedited proc-
essing, the proper component will de-
cide whether to grant it and will notify
the requester of the decision. If a re-
quest for expedited treatment is grant-
ed, the appeal will be given priority
and will be processed as soon as prac-
ticable. If a request for expedited proc-
essing of an appeal is denied, no further
administrative recourse is available.

§7.34 When and how are time limits
applicable to DOT extended?

(a) In unusual circumstances as spec-
ified in this section, DOT may extend
the time limits prescribed in §§7.31 and
7.33 by written notice to the person
making the request or appeal, setting
forth the reasons for the extension and
the date on which a determination is
expected to be issued. Such notice may
not specify a date that would result in
a cumulative extension of more than
ten Federal working days without pro-
viding the requester an opportunity to
modify the request as noted in this sec-
tion. As used in this paragraph, ‘‘un-
usual circumstances’ means, but only
to the extent reasonably necessary to
the proper processing of the particular
request:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records that are demanded in a single
request; and/or

(3) The need for consultation, which
will be conducted with all practicable
speed, with any other agency having a
substantial interest in the determina-
tion of the request or among two or
more DOT components having substan-
tial interest therein.

(b) When the extension is for more
than ten Federal working days, the
written notice provides the requester
with an opportunity to either modify
the request (e.g., by narrowing the
record types or date ranges) so that it
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may be processed within the extended
time limit, or arrange an alternative
time period with the DOT component
for processing the request (e.g., by
prioritizing portions of the request).
The written notice also will notify the
requester of the right to seek dispute
resolution services from the Office of
Government Information Services.

(c) The DOT component may inform
the requester, at any time, of excep-
tional circumstances that apply to the
processing of the request or appeal
(e.g., if the component is reducing a
backlog of requests or appeals in addi-
tion to processing current requests, or
is experiencing an unexpected deluge of
requests or appeals), as provided in 5
U.S.C. 552(a)(6)(C).

(d) When a DOT component reason-
ably believes that multiple requests
submitted by a requester, or by a group
of requesters acting in concert, con-
stitute a single request that would oth-
erwise involve unusual circumstances,
and the requests involve clearly related
matters, DOT may aggregate the re-
quests for the purposes of fees and
processing activities, which may result
in an extension of the processing time.
Multiple requests involving unrelated
matters are not aggregated.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21140, May 5, 2017]

§7.35 When and how is the twenty day
time limit for rendering an initial
determination tolled?

The twenty Federal working day
time period in which to render an ini-
tial determination will proceed with-
out interruption except as provided in
the following circumstances:

(a) DOT may toll the initial twenty
Federal working day time period one
time for the purpose of seeking addi-
tional information needed to clarify
the request. Examples of such in-
stances include but are not limited to:

(1) When clarification is needed with
regard to the scope of a request; or

(2) When the description of the
record(s) being sought does not enable
the component handling the request to
identify or locate the record(s).

(b) DOT may toll the initial twenty
Federal working day time period as
often as necessary to clarify fee issues
with the requester. Examples of such
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instances include but are not limited
to:

(1) When the requester has not suffi-
ciently identified the fee category ap-
plicable to the request;

(2) When the requester has not stated
a willingness to pay fees as high as an-
ticipated by DOT; or

(3) When a fee waiver request is de-
nied and the requester has not included
an alternative statement of willingness
to pay fees as high as anticipated by
DOT.

Subpart E—Fees

§7.41 When and how are processing
fees imposed for records that are
made available under subpart B or
processed under subpart C of this
part?

(a) DOT imposes fees for services that
DOT performs for the public under sub-
parts B and C of this part. Fees apply
to all required and special services per-
formed by DOT employees, including
employees of non-appropriated fund ac-
tivities, and contractors, if utilized.

(b) DOT may assess a fee for time
spent searching for records requested
under subpart C even if the search fails
to locate records or the records located
are determined to be exempt from dis-
closure. In addition, if records are re-
quested for commercial use, DOT may
assess a fee for time spent reviewing
any responsive records located to de-
termine whether they are exempt from
disclosure.

(c) When a request is made under sub-
part C by a first-party requester and
DOT processes the request under both
FOIA and the Privacy Act, DOT deter-
mines the fees for records in DOT Pri-
vacy Act systems of record in accord-
ance with the Privacy Act (as imple-
mented by DOT regulations at 49 CFR
part 10) rather than the FOIA.

(d) When DOT aggregates requests
made under subpart C (see §7.34(d)),
DOT apportions fees as set forth in
§7.43(b).

(e) As a special service, DOT may cer-
tify copies of records made available
under subpart B or released under sub-
part C, upon request and payment of
the applicable fee: with the DOT seal
(where authorized)—US $10; or true
copy, without seal—US $5. Certified
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copies can be requested by contacting
the applicable FOIA Requester Service
Center (see §7.27) or the DOT Dockets
Office identified in §7.12(b)(1).

(f) DOT makes transcripts of hear-
ings or oral arguments available for in-
spection only. If transcripts are pre-
pared by a nongovernmental con-
tractor and the contract permits DOT
to handle the reproduction of further
copies, DOT assesses duplication fees
as set forth in §7.42(d). If the contract
for transcription services reserves the
sales privilege to the reporting service,
any duplicate copies must be purchased
directly from the reporting service.

(g) In the interest of making docu-
ments of general interest publicly
available at as low a cost as possible,
DOT arranges alternative sources
whenever possible. In appropriate in-
stances, material that is published and
offered for sale may be purchased from
the Superintendent of Documents, U.S.
Government Printing Office, Wash-
ington, DC 20402-0001; U.S. Department
of Commerce’s National Technical In-
formation Service (NTIS), Springfield,
VA 22151; or National Audio-Visual
Center, National Archives and Records
Administration, Capital Heights, MD
20743-3701.

§7.42 What is DOT’s fee schedule for
records requested under subpart C
of this part?

(a) DOT calculates the hourly rates
for manual searching, computer oper-
ator/programmer time, and time spent
reviewing records, when performed by
employees, based on the grades and
rates in the General Schedule Locality
Pay Table for the Locality of Wash-
ington-Baltimore-Northern Virginia,
DC-MD-VA-WV-PA, or equivalent
grades, plus 16% to cover fringe bene-
fits, as follows:

(1) GS-1 through GS-8 (or equiva-
lent)—Hourly rate of GS-5 step 7 plus
16%;

(2) GS-9 through GS-12 (or equiva-
lent)—Hourly rate of GS-10 step 7 plus
16%;

(3) GS-13 through GS-14 (or equiva-
lent)—Hourly rate of GS-13 step 7 plus
16%; and

(4) GS-15 and above (or equivalent)—
Hourly rate of GS-15 step 7 plus 16%.
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(b) DOT determines the standard fee
for a manual or electronic search to lo-
cate records by multiplying the search-
er’s hourly rate as set forth in para-
graph (a) of this section by the time
spent conducting the search.

(c) DOT’s standard fee for review of
records is the reviewer’s rate set forth
in paragraph (a) of this section, multi-
plied by the time the reviewer spent
determining whether the located
records are responsive to the request
and whether the responsive records or
segregable portions are exempt from
disclosure, as explained in paragraphs
(h), (i), and (j) of this section.

(d) DOT determines the standard fee
for duplication of records as follows:

(1) Per copy of each page (not larger
than 8.5 x 14 inches) reproduced by pho-
tocopy or similar means (includes costs
of personnel and equipment)—US $0.10.

(2) Per copy prepared by any other
method of duplication—actual direct
cost of production.

(e) If DOT utilizes a contractor to
perform any services described in this
section, the standard fee is based on
the equivalent hourly rate(s). DOT does
not utilize contractors to discharge re-
sponsibilities that only DOT may dis-
charge under the FOIA.

(f) In some cases, depending upon the
category of requester and the use for
which the records are requested, the
fees computed in accordance with the
standard fee schedule in paragraphs (a)
through (e) of this section are either
reduced or not charged, as prescribed
by other provisions of this subpart.

(g) For purposes of fees only, there
are four categories of FOIA requests:

(1) Requests submitted by a commer-
cial entity and/or for a commercial use;

(2) Requests submitted by an edu-
cational or noncommercial scientific
institution whose purpose is scholarly
or scientific research (and not for a
commercial use);

(3) Requests submitted by a rep-
resentative of the news media; and

(4) All other requests.

(h) When records are requested by a
commercial requester and/or for a com-
mercial use, the fees assessed are rea-
sonable standard charges for document
search, duplication, and review.

(1) When records are requested by an
educational or noncommercial sci-

74

49 CFR Subtitle A (10-1-23 Edition)

entific institution whose purpose is
scholarly or scientific research or by a
representative of the news media (i.e.,
for a non-commercial use), fees are
limited to reasonable standard charges
for document duplication.

(j) For any request not described in
paragraph (h) or (i) of this section, fees
are limited to reasonable standard
charges for document search and dupli-
cation.

(k) Fees under this subpart do not
apply to any special study, special sta-
tistical compilation, table, or other
record requested under 49 U.S.C. 329(c).
The fee for the performance of such a
service is the actual cost of the work
involved in compiling the record. All
such fees received by DOT in payment
of the cost of such work are deposited
in a separate account administered
under the direction of the Secretary,
and may be used for the ordinary ex-
penses incidental to providing the in-
formation.

§7.43 When are fees waived or re-
duced for records requested under
subpart C of this part?

(a) DOT does not charge fees to any
requester making a request under sub-
part C of this part for the following
services:

(1) Services for which the total
amount of fees that could be charged
for the particular request (or aggrega-
tion of requests) is less than US $20,
after taking into account all services
that must be provided free of charge or
at a reduced charge.

(2) The first two hours of search
time, unless the records are requested
for commercial use.

(3) Duplication of the first 100 pages
(standard paper, not larger than 8.5 x 14
inches) of records, unless the records
are requested for commercial use.

(4) Review time spent determining
whether a record is exempt from dis-
closure, unless the record is requested
for commercial use. DOT does not
charge for review time except with re-
spect to an initial review to determine
the applicability of a particular exemp-
tion to a particular record or portion of
a record. DOT does not charge for re-
view at the administrative appeal
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level. However, when records or por-
tions of records withheld under an ex-
emption that is subsequently deter-
mined not to apply are reviewed again
to determine the applicability of other
exemptions not previously considered,
this is considered an initial review for
purposes of assessing a review charge.

(b) When DOT aggregates requests as
provided in §7.34(d), DOT charges each
requester a ratable portion of the fees
charged for combined services rendered
on behalf of all requesters.

(c) DOT waives or reduces the fees de-
scribed in §7.42(i) and (j) when the re-
quester makes a fee waiver or reduc-
tion request as provided in §7.24(b) and
establishes that disclosure of the infor-
mation is in the public interest as pro-
vided in 5 U.S.C. 552 and this para-
graph, and the DOT official having ini-
tial denial authority determines that
disclosure of the information is in the
public interest and is not primarily in
the commercial interest of the re-
quester. The requester must establish
all of the following factors to DOT’s
satisfaction to show that the request is
in the public interest:

(1) That the subject matter of the re-
quested records concerns the oper-
ations or activities of the Federal Gov-
ernment;

(2) That the disclosure is likely to
contribute to an understanding of Fed-
eral Government operations or activi-
ties;

(3) That disclosure of the requested
information will contribute to the un-
derstanding of the public at large, as
opposed to the understanding of the in-
dividual requester or a narrow segment
of interested persons (to establish this
factor, the requester must show an in-
tent and ability to disseminate the re-
quested information to a reasonably
broad audience of persons interested in
the subject);

(4) That the contribution to public
understanding of Federal Government
operations or activities will be signifi-
cant; and

(5) That the requester does not have
a commercial interest that would be
furthered by the requested disclosure
or that the magnitude of any identified
commercial interest to the requester is
not sufficiently large in comparison
with the public interest in disclosure
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to render the disclosure one that is pri-
marily in the commercial interest of
the requester.

(d) DOT furnishes documents without
charge or at a reduced charge when the
official having initial denial authority
determines that the request concerns
records related to the death of an im-
mediate family member who was, at
the time of death, a DOT employee.

(e) DOT furnishes documents without
charge or at a reduced charge when the
official having initial denial authority
determines that the request is by the
victim of a crime who seeks the record
of the trial at which the requester tes-
tified.

(f) Except as provided in paragraphs
()(1) through (3) of this section, DOT
does not assess search fees otherwise
chargeable under §7.42(h) and (j) or du-
plication fees otherwise chargeable
under §7.42(i) when DOT fails to com-
ply with the time limits under §7.31 or
§7.33.

(1) If DOT has determined that un-
usual circumstances apply (as defined
in §7.34(a)), 5,000 pages or less are nec-
essary to respond to the request, and
DOT has provided a timely written no-
tice to the requester in accordance
with §7.34(a), a failure to comply with
the time limits under §7.31 or §7.33 is
excused for an additional 10 days. If
DOT does not comply with the ex-
tended time limit, DOT does not assess
search fees otherwise chargeable under
§7.42(h) and (j) or duplication fees oth-
erwise chargeable under §7.24(i);

(2) If DOT has determined that un-
usual circumstances apply (as defined
under §7.34(a)) and more than 5,000
pages are necessary to respond to the
request, DOT may charge search fees
under §7.42(h) and (j) or duplication
fees under §7.42(j) if DOT has provided
timely written notice to the requester
in accordance with §7.34(a) and (b), and
DOT has discussed with the requester
via written mail, electronic mail, or
telephone (or made not less than three
good faith attempts to do so) how the
requester could effectively limit the
scope of the request.

(3) If a court determines that excep-
tional circumstances exist (as that
term is defined in 5 U.S.C. 552(a)(6)(C)),
failure to comply with time limits
under §7.31 or §7.33 shall be excused for



§7.44

the length of time provided by the
court order.

[79 FR 16209, Mar. 25, 2014, as amended at 82
FR 21140, May 5, 2017]

§7.44 How can I pay a processing fee
for records requested under sub-
part B or subpart C of this part?

Fees typically should be paid online,
using a credit card, debit card, or elec-
tronic check. The DOT FOIA page
(http://www.dot.gov/foia) has direct links
to the electronic payment site. Any
fees paid with a paper check, draft, or
money order must be made payable to
the U.S. Treasury and delivered as di-
rected by the applicable FOIA Re-
quester Service Center identified in
§7.27 (if the fees are for records made
available under subpart C) or the DOT
Dockets Office identified in §7.12(b)(1)
(if the fees are for records made avail-
able under subpart B).

§7.45 When are pre-payments required
for records requested under sub-
part C of this part, and how are
they handled?

(a) When DOT estimates that the
search charges, review charges, dupli-
cation fees, or any combination of fees
that could be charged to the requester
will likely exceed US $25, DOT notifies
the requester of the estimated amount
of the fees, unless the requester has
previously indicated a willingness to
pay fees as high as those anticipated.
In cases where DOT notifies the re-
quester that actual or estimated fees
may amount to more than US $25, the
time limit for responding to the re-
quest is tolled until the requester has
agreed to pay the anticipated total fee
(see §7.35). The notice also informs the
requester how to consult with the ap-
propriate DOT officials with the object
of reformulating the request to meet
his or her needs at a lower cost.

(b) DOT may require payment of fees
prior to actual duplication or delivery
of any releasable records to a re-
quester. However, advance payment,
i.e., before work is commenced or con-
tinued on a request, is not required un-
less:

(1) Allowable charges that a re-
quester may be required to pay are
likely to exceed US $250; or
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(2) The requester has failed to pay
within 30 days of the billing date fees
charged for a previous request to any
part of the U.S. Government.

(c) When paragraph (b)(1) of this sec-
tion applies, DOT notifies the requester
of the estimated cost. If the requester
has a history of prompt payment of
FOIA fees, the requester must furnish
satisfactory assurance of full payment
of the estimated charges. Otherwise,
the requester may be required to make
advance payment of any amount up to
the full estimated charges.

(d) When paragraph (b)(2) of this sec-
tion applies, DOT requires the re-
quester to either demonstrate that the
fee has been paid or pay the full
amount owed, including any applicable
interest, late handling charges, and
penalty charges as discussed in §7.46.
DOT also requires such a requester to
make an advance payment of the full
amount of the estimated fee before
DOT begins processing a new request or
continues processing a pending request.

(e) In the event that a DOT compo-
nent is required to refund a prepay-
ment, the processing of the refund may
necessitate collection of the request-
er’s Taxpayer Identification Number or
Social Security Number and direct de-
posit information (bank routing num-
ber and bank account number) under 31
U.S.C. 3325, 31 U.S.C. 3332, and 31 CFR
Part 208.

§7.46 How are late payments handled?

(a) DOT assesses interest on an un-
paid bill starting on the 31st day fol-
lowing the day on which the notice of
the amount due is first mailed to the
requester. Interest accrues from the
date of the notice of amount due at the
rate prescribed in 31 U.S.C. 3717. Re-
ceipt by DOT of a payment for the full
amount of the fees owed within 30 cal-
endar days after the date of the initial
billing stops the accrual of interest,
even if the payment has not been proc-
essed.

(b) If DOT does not receive payment
of the fees charged within 30 calendar
days after the date the initial notice of
the amount due is first mailed to the
requester, DOT assesses an administra-
tive charge to cover the cost of proc-
essing and handling the delinquent
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claim. In addition, DOT applies a pen-
alty charge with respect to any prin-
cipal amount of a debt that is more
than 90 days past due. Where appro-
priate, DOT uses other steps permitted
by Federal debt collection statutes, in-
cluding disclosure to consumer report-
ing agencies and use of collection agen-
cies, to encourage payment of amounts
overdue.

PART 8—CLASSIFIED INFORMA-
TION: CLASSIFICATION/DECLAS-
SIFICATION/ACCESS
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otherwise noted.
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Subpart A—General

§8.1 Scope.

This part sets forth procedures for
the classification, declassification, and
availability of information that must
be protected in the interest of national
security, in implementation of Execu-
tive Order 13526 of December 29, 2010,
‘“Classified National Security Informa-
tion;” and for the review of decisions
to revoke, or not to issue, national se-
curity information clearances, or to
deny access to classified information,
under Executive Order 12968 of August
2, 1995, ““Access to National Security
Information,” as amended by Execu-
tive Order 13467 of June 30, 2008, ‘‘Re-
forming Processes Related to Suit-
ability for Government Employment,
Fitness for Contractor Employees, and
Eligibility for Access to Classified Na-
tional Security Information.”

[81 FR 45980, July 15, 2016]

§8.3 Applicability.

This part applies to all elements of
the Department of Transportation.

§8.5 Definitions.

As used in this part:

Authorized holder is any individual
who has been granted access to specific
classified information in accordance
with Executive Order 13526 or any suc-
cessor order.

Classification means the act or proc-
ess by which information is determined
to be classified information.

Classification levels means the fol-
lowing three levels at which informa-
tion may be classified:

(a) Top secret. Information that re-
quires the highest degree of protection,
and the unauthorized disclosure of
which could reasonably be expected to
cause exceptionally grave damage to
the national security that the original
classification authority is able to iden-
tify or describe.

(b) Secret. Information that requires
a substantial degree of protection, and
the unauthorized disclosure of which
could reasonably be expected to cause
serious damage to the national secu-
rity that the original classification au-
thority is able to identify or describe.
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